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F^om certyUd transeiipta in our posstasion. 



8UPBEME OOUBT OP MICHIGAN. 



WAEDLE 

TOWNSEKD.*J 

The company became iiiBolyent and a reoeiTer was appointed, who, mider the 
adTice of the court, made an assessment for more than twice the ascer- 
tained liability of the company and proceeded to collect the same. The 
findJiigB are nnder the statutes of Michigan. 

1. A title to an act which reads ''An act to proTide for the incorporation of 

mutual fire insurance companies and denning their powers ana duties ''is 
sufficient to embrace provisions for winding them up. 

2. The statute makes the assessment prima facie evidence of the regularity of 

the proceedinffs, but being made ex parte, defendant may contest, but 
must bear the Durden of proof as to excess or irregularity. 

3. As some of the members were probably irresponsible, and*could not be 

compelled to respond, the amount assessed was not excessive. 

4. If by reason of the irresponsibility of a member, or for any other cause, the 

assessment laid upon him is uncollected or uncollectible the responsible 
members must make good the deficiency. 

5. Costs were properly awarded, and may be collected along with the assess- 

ment sued for. 

• DMiston readMTMl, Jime SI, 1889. 
TOL. XIX.-1. 
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CHAliPLIN, J. 

Clarence B. Wardle was appointed receiyer of the Home Mutual 
Fire Insurance Company of Ionia, Clinton, and Montcalm Counties. 
This company was a corporation organized under Act No. 82 of the 
Session Laws of 1878. The defendant took insurance in this com- 
pany, and received fire-policies of the following dates: April 18, 
1879; September 8, 1879; March 26, 1882; another one of the same 
date; and one August 25, 1882. The company had suffered loss 
which they neglected to pay; and on the 19th of February, 1884^ 
the commissioner of insurance, acting under the authority conferred 
by section 15 of said act, made an examination into their affairs, 
and found and determined that the company was insolvent, and 
took proceedings under the statute to wind up the business of the 
company. On the 20th day of April, 1884, the commissioner filed 
his petition, under section 15 of the act, and thereupon such pro- 
ceedings were had that afterwards, and on the 26th day of May, 
1884, the plaintiff, Clarence B. Wardle, was appointed receiver, and 
qualified. At the time he was appointed there were losses and 
liabilities of the company amounting to $22,000, not including the 
expenses of the receivership, and there were many suits pending 
to recover losses unliquidated and undetermined. Many former 
policy-holders had left the county, and many others were entirely 
irresponsible, and of the others a large part had surrendered their 
policies. The receiver proceeded to assess upon all the members 
and persons insured in the company, an assessment for the purpose 
of paying the liabilities and expenses; and, in determining the 
aggregate amount which it was necessary to assess, the receiver 
took the advice of the circuit court, filing therein a petition in 
which he represented that the debts of the company, and interest 
on the same, amounted to about the sum of $25,000, not including 
some unadjusted claims on which payment may be enforced; that 
many of the debts were unliquidated, and it was impossible for him 
to know what would be paid on the same; that, owing to the way 
the books had been kept, there might be names in said books which 
should have been dropped from the same, by the surrender of the 
policies, on the sale of property or otherwise; that the assessment 
should be large enough to cover all contingencies, avoiding, if 
possible, the necessity of a second assessment, and the expense 
thereof, and that in his opinion $50,000 should be assessed to raise 
the said sum of $25,000, and that he believed such assessment 
would not yield more than the sum of $25,000, which belief was 
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founded on the knowledge he had in regard to the accounts of the 
company and the condition of its affairs; that it was impossible to 
state what his expenses would be, or how long it would take to 
wind up the company, or how many policy-holders would pay or 
how many would contest their assessment. 'Upon hearing the peti- 
tion ex parte, the circuit court made a formal order granting the 
prayer of the petitioner, and authorizing him to assess upon the 
policyrholders $50,000 for the purposes stated in the petition. 
Thereupon, in accordance with said act, and the order, the receiTer 
did make such assessment. The amount assessed against each 
member of the company was in proportion to the amount of insur- 
ance of such member and his interest in the company, in no case 
assessing any policies for losses which occurred while such policies 
were not in force, but holding members liable for aU losses which 
occurred while they were members of such company. The circuit 
eourt found as a fact that, in the judgment of the receiTer, after a 
thorough and careful examiuation of, and inquiry into, the affairs of 
the company, and after collecting from the most available parties 
indiTidual assessments thereunder, the said assessments when col- 
lected to the fullest possible extent will no more than realize the 
amount required to pay the actual liabilities of said company, and 
the reasonable expenses of said receivership. In making the assess- 
ment, the receiver gave notice, as required by section 17 of said 
act, by publishing notices in the Ionia Sentinel, Clinton Bepiibli- 
can, and Montcalm Herald, weekly newspapers printed in said 
counties, once a week for six successive weeks, wherein and whereby 
the afirgregate amount assessed by said company was stated. The 
foregoing statement contains substantially the facts found by 
the court. The bill of exceptions contains only the defendant's 
requests for findings of law, and the findings of fact and law by 
the court 

Defendant's counsel requested the court to find the law as fol- 
lows: «' First. The act No. 82 of the Session Laws of 1873, entitled 
'An act to provide for the incorporation of mutual fire insurance 
companies,' etc., is unconstitutional and void, for the following 
reasons: (1) The subject of the act embraces more than one 
object. (2) The object of the act is not expressed in the title. 
(3) It purports to authorize suits to be commenced in the circuit 
court ioT less than one hundred dollars. (4) It purports to author- 
ize the service of process, and the bringing of suits, against the 
residents of other counties. Second. The assessment alleged to 
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hare been made by the plaintiff in this cause is ezcessiye and Toid. 
(1) Because the act in question does not authorize the levying of an 
assessment for overlays. (2) Because, if it authorizes an assess- 
ment for overlays, the overlay covered by this assessment is grossly 
excessive, and therefore void. (3) Because the order of the court 
assuming to authorize such assessment, being ex parte, is void. (4) 
Because such assessment is made upon the basis that all persons 
insured, and members of said company at the time of each loss, 
were liable to assessment for all such losses, regardless of the fact 
that some of said policies had been surrendered. Third. The 
amount claimed by the plaintiff in his said declaration being less 
than $100, judgment for costs cauDot be rendered in favor of the 
plaintiff and against the defendant." The circuit judge found the 
following as his conclusions of law: ''As to tbe first proposition 
of law submitted, I find it is not well taken; that the act referred to 
is not unconstitutional for any of the reasons stated. That the 
second proposition is not well taken; and the assessment was not, 
under the circumstances shown or admitted, excessive or void; and 
that the order to make the assessment could legally be made ex 
parte; and the assessment was made on a proper legal basis; and, 
further, the statute expressly authorizes costs to plaintiff, even 
though the recovery be less than $100, — section 17 of tbe act 
referred to expressly providing that, 'upon such suit, said assess- 
ment shall be prima facie evidence of the regularity and correctness 
of all proceedings up to and including the assessment, and of the 
receiver's right to recover therein the amount assessed, with costs,' " 
— and he directed a verdict in favor of the plaintiff for $32.84, with 
costs of suit, to be taxed. There is no valid constitutional objection 
to the title of the act A title to an act which reads, " An act to 
provide for the incorporation of mutual fire insurance compitnies, 
and defining their powers and ; duties," is sufficient to embrace, 
without particular mention, provisions for winding them up in case 
they neglect to perform their duties or exercise their powers. The 
examination by the commissioner of insurance, the appointment of 
a receiver, and the assessment of policy-holders to pay liabilities 
and expenses, are all necessarily incident to the object expressed in 
the title. There are no decisions of this court which give counte- 
nance to the idea that subjects so germane to the act of incorpora- 
tion should be expressed in the title: Tolford v& Church, 33 N. W. 
Bep., 913; Attorney-General vs. Amos, 60 Mich., 372. 
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Nor is the body of the act in conflict with the constitutional pro- 
vision that no law shall embrace more than one object, which shall 
be expressed in its title. The object is to provide for the incor- 
poration of mutual fire insurance companies, and to define their 
powers and duties; and each provision of the enactment has 
reference to this object 

It is also claimed, in the brief of counsel for defendant, that the 
act is unconstitutional in providing for the appointment of a 
receiver, without any adequate notice to the persons whose inter- 
ests axe to be affected by his appointment. This position is taken 
for the first time in this court It is not covered by his requests to 
the oourt to find on matters of law, and there is no assignment of 
error covering this point We shall not pass upon the question, 
were it proper to do so upon this record, as the facts are not suffi- 
ciently stated to enable us to determine whether there was an 
apx>earance, and the parties were heard upon the motion or not 

The statute does not contemplate that the receiver shall obtain 
an order of the court to authorize him to make the assessment. 
He derives his authority directly from the statute. It is not, how- 
ever, improper for him to ask the advice of the court, upon a show- 
ing by petition filed and heard ex parte, as he is an officer of the 
court, but the order confers no additional authority; and, if he acts 
beyond or in contravention of the statute, his acts may be ques- 
tioned by parties injuriously affected by his unwarranted proceed- 
ings, the s&m« lib if the order of the court had not been obtained. 
Assesamento made ex parte by a receiver, or by a board of direc- 
tors, are not conclusive upon the members. If not voluntarily paid, 
and a suit is brought to recover them, the statute makes the assess- 
ment prima facie evidence of the regularity and correctness of all 
proceedings up to and including the assessment, and of the receiver's 
right to recover therein the amount assessed, with costs. The 
question, therefore, whether the assessment against defendant was 
excessive, was open to the defendant, but the burden of proof was 
upon her to overcome the prima facie evidence made by the 
assessment itselfl 

The defendant's counsel insists that the assessment of $50,000 to 
meet liabilities of the company of $22,000, and the expenses of the 
receivership, exceeded all bounds of moderation and propriety, and 
invited the litigation it purported to provide against; that such 
assessment is rank injustice to the persons who are financially 
responsible, and could not have been contemplated by them when 
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they entered into the contract of inflnrance; that the contract does 
not contemplate, and should not be construed or interpreted to 
include, the payment of the deficiencies of members who failed 
to pay. The underlying principle of all insurance is complete 
indemnity for all losses insured against. This principle is as 
applicable to mutual as to stock companiea The statute providing* 
for the incorporation of mutual insurance companies provides a 
scheme whereby a number of persons may become insurers of each 
other, so that each person insured will be entitled to full indemnity 
against loss to the amount of his insurance. The object of the 
statute is to substitute mutual responsibility for capital, and to 
limit the price of insurance to the actual cost of indemnity against 
all the risks of all the members: Bangs vs. (3ray, 12 N. Y., 480; 
Savage vs. Medbury, 19 N. Y., 34. To this end the statute provides 
that in case of insolvent companies, the receiver "shall assess upon 
all of the members and persons insured in such company such 
sums of money as will, in the aggregate, be sufficient to pay all the 
losses and liabilities of said company, together with the services 
and expenses of such receiver, according and in proportion to the 
amount of their insurance or interest in such company.'' Section 
17. The rights and obligations of the individual members are 
mutual, and each sustains a double relation to the corporation. 
As an assured he is entitled to be indemnified for his loss insured 
against by the corporation. As a member of the corporate body 
he, in consideration for this indemnity, agrees with the corpora- 
tion, and with each member of the corporate body, to pay his just 
share or proportion of all losses, so that each member shcJl receive 
the same indemnity, and shall also pay his share of the expenses. 
Each member is authorized to bring suit upon his daim for losses 
if payment is withheld more than sixty days after it shall have 
become due. Parties taking insurance in a mutual company are 
presumed to do so with a full understanding of the liabilities they 
assume by so doing. It follows from the agreement that each 
member shall be paid the full amount of his loss insured against; 
that if, by reason of the irresponsibility of a member, or for other 
cause, the assessment laid upon him is uncollected or uncollectible, 
the responsible members must make good the deficiency; otherwise 
losses never would or could be paid in full where one or more 
members fail to pay, and the assessment is uncollectible; and 
every company would necessarily be insolvent at the first failure to 
collect. Hence, it is that, in making assessments, investigation. 
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must be made, and allowanoes included, for non-payment by irre- 
sponsible members, as well as for the expenses of the proceedings. 
The assessment most be laid upon all the members liable for the 
loss, whether solvent or insolvent, in accordance with the propor- 
tion directed by the statute; and if only a sum equal to the liability 
and expenses were assessed, and some neglected to pay because 
insolvent, another assessment would have to be made to make up 
the deficiency; and, if just the amount of the deficiency were again 
assessed, an insufficient amount would be realized for the same 
reason; and so the assessments might go on ad infinitum; and still 
there would remain a deficiency owing to the failure of the irre- 
sponsible ones to pay. Such a construction of the statute would be 
ridiculous. No person suffering a loss, where one or more mem- 
bers were irresponsible, would ever receive full indemnity; and the 
solvent members would be harassed, and their means eaten up, 
with useless expense and litigation. It is therefore proper and 
necessary for the receiver to assess a sufficient sum in the first 
instance to pay all liabilities and expenses; and, in ascertaining this 
amount, he is invested with a liberal discretion which vrill not be 
interfered with unless abused: Jones vs. Sisson, 6 Gray, 296. In 
support of the claim that the assessment in this case is excessive, 
counsel for defendant cites us to the case. Insurance Go. vs. Babbitt, 
7 Allen, 235. In that case, the court held that the board of direc- 
tors were vested with discretionary authority in fixing the rate at 
which members were to be assessed, with a view to raising the 
amount necessary to supply the existing deficiency of funds. It held 
that the actual amount so required could be ascertained and deter- 
mined with exactness and certainty; and Merrick, J.^ in his opinion 
says: ''But as there must be expense incurred in the collection, 
and losses may be sustained in consequence of the insolvency of 
members assessed, all of ^whioh is unavoidably contingent and 
uncertain, proper allowances may be made for the failures which 
may be expected to result from tiiese or other unforeseen causes; 
and if such allowances are reasonable in amount, and consistent 
with good faith on the part of the directors, they wiU not vitiate the 
assessment * * * But, if these reasonable limits are disregarded 
and transcended, the directors will have acted without warrant or 
authority, and any assessments so made by them will be illegal and 
void." In that case two assessments of 10 per cent each were laid. 
Upon the first the assessment was $11,414, to meet a liability of 
1^666.81, and the other was an assessment of $11,782.66 to meet a 
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liability of $5,616.68. Upon the testimony of experts examined as 
witnesses it was shown that at least 50 per cent of the amount 
assessed might be expected to be collected under circumstances' 
the most unfayorable of any to which they had adverted, and the 
court said " no circumstances are shown to justify the great excess 
in the amount attempted to be raised by the assessments which the 
plaintiffs now seek to enforce, and there is therefore no principle 
upon which they can be upheld or maintained." This case, so far 
as it restricted the right to assess members in a solvent company to 
a sum sufficient to pay existing liabilities and expenses, and denied 
the authority to lay an assessment for the purpose of accumulating 
a fund in a solvent company, is overruled by the case of Com. v& 
Insurance Co., 112 Mass., 145. As applied, however, to an insolvent 
corporation whose affairs are being wound up by a receiver, the 
principles laid down for which assessments may be made are cor- 
rect: Insurance Co. vs. Stone, 9 Allen, 483. In Massachusetts and 
other states where the question of excessive assessments has arisen, 
the burden of showing the reasonableness of the assessment, and 
the regularity of the proceedings upon which it is based, is upon 
the party seeking to enforce it; but under our statute, as before 
stated, the burden of proof is upon the party who contests the 
assessment to show its invalidity. The presumption is in favor of 
the action of the receiver, and we cannot say that an assessment in 
excess of the liabilities of 100 per cent is not warranted, and is not 
made in good faith, without evidence which shows that such assess- 
ment is unreasonable and excessive. There is no testimony in the 
record, and no finding of the court, which tends to establish the 
position contended for by the defendant. We have no means of 
ascertaining how many of the members are responsible, and how 
many are not, nor the amount of insurance. This is an insolvent 
company, and there must be some (but what proportion we are not 
informed) against whom assessments cannot be enforced; and it 
may be, for all that appears in this record, that the assessment is 
reasonable and proper. It is the duty of the receiver to endeavor 
to collect the assessment against every member, but to what extent 
he must pursue his legal and equitable remedies is not before us for 
decision. The statute makes every assessment a lien upon the 
property insured to the amount of the assessments, costs, and inter- 
est due thereon. Section 12. How and by whom such lien should 
be enforced are interesting questions which we are not called upon 
at present to decide. The assessment appears to have been made 
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upon the proper basis. The court finds that the amount assessed 
against each member was in proportion to the amount of insurance 
of such member and his interest in the company, in no case assess- 
ing any poHcies for losses which occurred while such policies were 
not in force, but holding members liable for all losses which 
occurred while they were members of such company. This is the 
basis established by the statute, and is also the contract of the par- 
ties composing mutual insurance companies in this state: Bussell 
TB. Berry, 61 Mich., 287; Bangs vs. Gray, 12 N. Y., 477. 

Costs were properly awarded to the plaintiff, although the sum 
recovered was only $32.84. The statute authorizes the receiver to 
bring his action to recover assessments in the circuit without regard 
to the amount claimed, whether more or less than $100, and to 
recover costs. If he could not recover costs unless he recovered a 
jadgment of $100, but must pay costs if his recovery is less, we should 
have the absurd spectacle of a recovery^ by a receiver, of amounts 
varying from a few dollars up to $100, and being obliged in a 
majority of cases to pay twice or thrice the amount of costs which 
he recovers judgment for; and, as this is part of the expenses of the 
receivership, he would then make another assessment to recover 
^ these expenses, which he might again sue in the circuit court, and 
recover a judgment in his favor for the assessment, and a recovery 
would be had against him for costs, and so he might keep on until 
the resources of the members were exhausted at the game of shuttle- 
cock and battle-door, — ^paying and recovering costs. The question 
is foreclosed by the case of Bacon vs. Clyne (38 N. W. Bep., 207), 
to which we adhere. The judgment of the circuit court must be 
Affirmed. 

Morse, J., did not sit. The other justices concurred. 
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COURT OF APPEALS OF MARYLAND. 



SUPREME COUNCIL OP AMERICAN LEGION^ 
OP HONOR 

vs. 

GREEN* 

A benevolent society was organized nnder the statute of Maasaehasetts for the 
purpose of assisting widows, orphans, or other relatives of deceased mem- 
bers or persons dependent on such members, and its object was declared 
in its charter to be, to establish a benefit fund from which payment shall 
be made to the fisimily, orphans, or dependents, as the member may direct. 

Heldf That the decisions of the Massachusetts courts are controlling as to the 
meaning of the statute in other states. 

Heldf That no person not falling within the classes designated could claint 
the benefit. 

The member agreed in his application that anv untruthful or fraudulent 
statement or concealment should forfeit all rights. The member stated 
in his application that the beneficiary was his niece, whereas she sus- 
tained no such relation. 

Heldf That the mere election of the parties to regard each other as uncle and 
niece would not Justify the representations. 

An officer of the society whose duty it was to see that the applications were 
filled, but not to pass on the propriety of the filling, hii witnessed the 
application and had incidentally heard that the represented relationship 
did not exist, but had no personal knowledge on the subject. 

Held, That the society was not chargeable with such knowledge on the part- 
of the officer as estopped it from setting up the fisdse representation. 

JohnH. Handy, /or AppeUani. 

Thob. R Clsndinen, for Appeliee. 

Ibyiho, J. 

This suit was insiituted by the appellee, as plamiiff, to recover 
upon a contract of insurance effected by one Thomas H. Evans upon 
his own life, for the sum of $3,000, for the benefit of the plaintiff. 
The insured, Thos. H. Evans, was a charter member of Reliance 
Council, No. 1,069, of American Legion of Honor, which was organ- 
ized in December 1882; and as such member he had taken out a* 
certificate insuring his life for the benefit of the plaintiff in this 
suit, who is named in the application as " Elizabeth A. Oreen, my 

• DMsiBlon raidend. Jum 13. 1889. 
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niece." The appellant is a corporation chartered under the laws of 
Maasachosetts, which are found in the Public Statutes of that state 
(chapter 116); and section 8, as amended by the act of 1882, c. 196, 
contains the provisions under which this controversj arise& That 
section reads as follows : — 

A corporation organized for any purpose mentioned in section two, may, 
for the purpose of assisting the widows, orphans, or other relatives of de- 
ceased members, or any persons dependent upon deoeased members, provide in 
its by-laws for the payment by each m^nber of a fixed sum, to be held by 
such association until the death of a member occurs, and then to be forthwith 
paid to the person or persons entitled thereto, and such fund so held shall 
not be liable to attachment by trustee or other process ; and associations 
may be formed under this chapter for the purpose of rendering assistance to 
such persons in the manner herein specified. 

In the fifth section of article 2 of the constitution of the Supreme 
Council of the Legion of Honor the object of the order, so far as it 
affects this case, is declared to be: — 

To establish a benefit fund, from which, on satisfactory evidence of the death 
of a beneficial member of the order who has complied with all its lawful re- 
quirements, a sum not exceeding five thousand dollars shall be paid to the 
fiunily, orphans, or dependents, as the member may direct. 

The payment of this insurance money (the insured having died) 
is resisted bj the appellant, upon the contention that the appellee 
does not belong to the classes or any one of them whom the cor- 
poration designed to assist or benefit, or which the statute of Massa- 
chusetts authorized to be provided for. It is also resisted on the 
ground that, in his application for membership and insurance, the 
insured described the plaintiff (the beneficiary) as "my niece," 
• whereas she was not his niece, and was in no degree related to hiTp. 
This representation being untrue, it is contended that, under a sub- 
sequent clause of the application, there was a forfeiture of rights 
under the contract. That clause is as follows : — 

I do hereby consent and agree that any untrue or fraudulent statement 
made above, or to the medical examiner, or any concealment of facts in this 
application, or my suspension or expulsion fh>m, or voluntarily severing my 
connection with, the order, shall forfeit the rights of myself and my family or 
dependents to all privileges therein. 

What the statute of Massachusetts authorizes to be done under 
it has been settled by the decisions of Massachusetts courts, and 
those decisions are controlling as to the effect and meaning of the 
statute, and we should follow them as making a part of the law of 
the state, no matter whether they are entirely in harmony with de- 
dsions of other states upon somewhat similar statutes or not In 
American Legion of Honor vs. Perry (140 Mass., 589), it was most 
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distmotlj decided that the dasses of persons intended to be bene- 
fited bj the statute are plainly and expressly designated in the- 
statute, and that no person not falling within that designation oould 
be proTided for by any corporation holding its charter under the- 
laws of that state. This decision was made with reference to the 
appellant in this case. The suitor in that case was engaged to be 
married to the insured, but was not allowed to recover, because 
she was not embraced within the classes the law allowed insurance 
to be effected for. She was not the widow, the orphan, a relative^ 
or a dependent^ in the sense of the statute. All subsequent decis- 
ions of that state recognize this as the law of that state : Skillings- 
T& Association, 146 Mass., 217. In order to recover, the insured 
knew that the appellee must be bound to meet the description of 
some one of the classes designated in the act, and in order to meei^ 
that requirement she was named by the insured in his application 
as his niece, which declared her a relative, and therefore a qualified 
beneficiary, whether a dependent or not Now, the utmost good 
faith is required in such cases, and the applicant so knew; for he 
agreed in his application that any untruthful statement, or any 
fraudulent statement, or any concealment of facts, should forfeit 
all rights under the insurance he was effecting. The association 
was entitled to know the facts, that they might agree or refuse to- 
have the applicant a member and an associate in the society or not^ 
and to allow the beneficiary named to be the recipient of its provis- 
ions for aid, as it might decide. It is contended that improper 
relations existed between the insured and the beneficiary named, to 
wit^ the appellee, and that the designation of her as applicant's* 
" niece," was a cover to conceal the true relation. The jury seem 
to have found that immoral relations did not exist, and, of course^ 
that question is not before us. Whatever may have been the mo- , 
tive of the deceased for stating the plaintiff, the beneficiary, to be 
his niece, when she was not, is wholly immaterial to the question for 
decision. A relationship was stated to exist which on its face 
placed the beneficiary named within one of the classes provided for 
by the corporation, and allowed by the statute of Massachusetts;, 
and the corporation was called on to look no further, but might rely 
on the warranty of its truth, and the agreement to forfeit if falsely 
stated. It is not pretended there was any kinship, in fact, between 
the parties. It is conceded there was not. The plaintiff testifies 
there was not any relationship by blood, but says she called him 
"Uncle," and he treated her as a niece, by mutual understanding.. 
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It is very dear that their agreement to act towards each other as 
uncle and niece could not have the effect to make them such, and 
bring her within the class named in the statute as " relatives/' so 
as to make her a qualified beneficiary to take under the statute as a 
relatiye. The question of dependency we are not now considering. 
She is not named in the application or in the policy (or certificate) 
as a dependent, but as a " niece/' and it was as "niece " she was in- 
tended to take; otherwise she would not have been so described. 
The relation of the parties to each other was certainly Tery pecu- 
liar, and on the theory of entire purity the deceased was manrel- 
ously generous; but whether she could be regarded as a dependent, 
within the meaning of the society's constitution and the statute of 
Massachusetts, would admit, at least, of serious doubts, if the case 
turned on that point. We think the false statement of the insured 
that the appellee was his " niece," so manifestly material, as it de- 
clared her a relative and qualified beneficiary, in view of the war- 
ranty of its truth, and agreement to forfeit rights, that, if false, it 
should defeat this action. This is according to sound principles : 
Bliss, Ins., §§ 47, 48, 82. 

Two cases only have been cited as maintaining a contrary view, 
and establishing that an incorrect statement of relationship will 
not avoid the contract; but a careful examination of those cases 
discloses such material differences in the facts, the questions in- 
volved, and the law under which the decisions were made, that 
they are not adverse to our view. In the case of Society vs. Pat- 
erson (41 Ghu, 338), insurance was taken out in favor of a woman 
designated as the wife of the insured. She was married to him, 
lived with him, and was reputed as his wife till he died. Payment 
was resisted on the ground that there was an entire want of insur- 
able interest, because it was alleged she was not the lawful wife of 
the deceased, her lawful husband being still alive. By the statutes 
of Georgia, §§ 2671, 2672, it is provided that variation from the 
truth in any thing affecting the risk shall avoid the policy; but 
that if a party states bona fide what he believes to be the truth the 
policy shall not be void, though he was mistaken. This is the sub- 
stance of the statute. The lower court instructed the jury that the 
failure to btate the true relations of the parties did not avoid the pol- 
icy. The supreme court reversed that ruling, and held it would 
avoid, unless the insured bona fide believed his statement to be true. 
The court said the true inquiry under the statute was whether the 
statement was knowingly false, — ^that is, whether the insured knew 
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when he made the Btatement that his so-called wife's husband was Ht- 
ing ; and that the jury should have been told, that if the insured did not 
know when he made the statement that the husband was living he 
was acting bona fide, and the contract was not avoided, but that if 
he did know that fact, and kept back part of the truth, then the 
policy was void. This case sustains, rather than conflicts, with our 
view. There the statute supplied the rule, which the warranty and 
agreement in this case does, to govern the case. The other case 
relied on by appellee's counsel is Durian's Case, 7 Daly, 168. This 
was a case in the Court of Common Pleas of the City and County 
of New York, and it is not, therefore, a binding authority, even in 
New York; but when examined it presents a very different case 
from the one which we are considering. In that company, and un- 
der the law then prevailing, it seems a member of the society 
could designate anybody as beneficiary. There was no restriction 
in that regard, as under the law of Massachusetts and of the Le« 
gion of Honor, and an entire stranger was an eligible beneficiary. 
There does not appear to have been any warranty of truth of the 
statement, nor agreement to forfeit, if untrue statement was made. 
A person was named as wife who was not such in fact The court 
held that the person who was intended to take was plainly des- 
ignated by name, and that this was enough to entitle her to re- 
cover. The real question in that case was whether the applicant 
in this case could designate any one but a wife as beneficiary. At 
the time he joined, his wife's name was registered according to the 
rules of the society, and she contended that her right was vested, 
and could n9t be divested by any change in the constitution of 
the society, and subsequent change of designation by the husband. 
Real husband and wife were living apart, and the husband des- 
ignated another woman, with whom he was living, and who adopted 
his name, and passed as his lawful wife till his death. This 
adopted wife was allowed to recover, to the exclusion of the wife 
who was originally named as beneficiary; or, to be more exacts 
who had been originally registered as his wife under the rules of 
the company. The decision turned on the right to designate the 
person named as beneficiary, and, the person being designated 
clearly, the designation of her as " wife," when she passed as such, 
but was not so, was held not to disentitle her. The relationship of 
the parties in that case had no bearing on the rights of either. 
Anybody could be beneficiary. That case, therefore, is not incon- 
sistent in any degree with the view we take. 
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It is contended, however, that the appellant is estopped from say- 
ing the appellee is not the niece of the deceased, because Dr. Pen- 
nington who witnessed the application of the deceased, knew or 
had heard she was not his niece. His testimony on this subject is 
embodied in the first and second bills of exception. Dr. Penning- 
ton was grand secretary of the Grand Council of the American Le- 
gion of Honor, and as such officer was present at the institution of 
this subordinate council, of which the deceased was a charter mem- 
ber. He witnessed signatures, he says, of Evans to the application 
and obligation, though the record does not show that he attested 
anything but the subscription of the obligation. Reliance Council 
not having been then organized, there was no secretary elected and 
acting for it, and he performed certain duties which such secretary 
would have performed had there been one. He says it was his 
duty to see that the blanks were filled, but that it was not his duty 
to see how they were filled, or '' to pass on the propriety of the fill- 
ing." He says he usually cast his eye over to see if they were prop- 
erly filled, and presumes be did so in this case, though he has no 
recollection whether he did or not. He says he had heard before 
that time that the appellee was not the niece of Evans, but he had 
no personal knowledge on the subject, and does not recollect having 
paid any attention to the statement in the application that she was 
his niece; and he does not know that he would have called attention 
to it had he noticed it, as he had no personal knowledge on the 
subject. He further says it was no part of his duty to pass on the 
capacity of beneficiaries. He further says he was not and never 
had heen" an officer of the Supreme Council of American Legion of 
Honor, but might be considered its agent in organizing Beliance 
Council;" that he was only grand secretary of the Grand Council, 
which had nothing whatever to do with the widows' and orphans' 
fund. Upon this testimony, and careful examination of the consti- 
tution and laws of the order in both its branches, we cannot find 
any ground for holding Dr. Pennington was such agent of the Su- 
preme Council as to affect it, through him, with notice of a fact 
which Dr. Pennington had only heard of incidentally, and long be- 
fore, and of which he had no personal knowledge of its truth or 
fidsity. In the first place the Grand Council of which he was sec- 
retary had nothing to do with the benefit fund. His statement to 
that effect is fully borne out by the constitution and laws of the or- 
der. In the second place, he was not by any law charged with the 
duty of instituting new councils, or receiving applications for mem- 

VOL. XIX.-2. 
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bership. Still, in this case, by somebody's authority or permission, 
he did institute Reliance Council, and his action was accepted as 
regular and lawful, and the council proceeded to work. While it 
was his duty to receire the applications of charter members for 
transmission to the supreme lodge or council, and to see that they 
were in proper form, and with blanks all filled up, he says it was 
not his duty to examine into or pass upon the qualification of any 
beneficiary who might be named in the application. It was subject 
to change, and needed no special looking after. He was only to 
see that they were all prepared to baUot among themselTes, 
whether they would associate with one another as members. As 
instituting officer, Dr. Pennington received Evans and his applica- 
tion. His duty, at most, was that of a special instituting officer. 
Section 4 of law 5, defines the duty of the instituting officer : — 

It shall be the duty of the instituting officer to see that the medical exam- 
ner is legally qualified [by making application to supreme commander, who 
shall issue a commission] to deliver to the medical examiner the instruotiona 
to the medical examiner ; to inspect the medical examinations of all the peti* 
tions, and refer them to the medical examiners in chief for decision, and see 
that the papers are correct In form, and that the laws are complied with be- 
fore permitting the applicants to ballot ; to explain to the petitioners the 
duties of each officer of a council before an election is had ; to instruct the 
officers In their respective duties ; and to exemplify the secret work. 

Thus it is seen that the instituting officer was charged with no 
duty respecting the application beyond seeing it was in proper 
form, and it, and all the papers, including examination by medical 
examiner, by section 1 of law 111, were to be forwarded to the 
supreme secretary of the Supreme Council, which had sole control 
of the benefit fund. The instituting officer's sole duty, therefore, 
so far as this application is concerned, was to see it was in proper 
form, and, if it was, it passed from his hands to the Supreme 
Clouncil, of which he was no officer. The effort to liken it to the 
duties of a general soHciting agent of an ordinary insurance com- 
pany, who is charged with the duty of making certain inquiries the 
truth of which is essential to the company to be known, cannot be 
sustained. There is no analogy. The general rule is properly 
laid down by Bliss on Life Insurance, 112-121; but the rule thus 
laid down, and approved by the supreme court in Insurance Oo. 
TS. Wilkinson (13 Wall., 222), has reference to regular insurance 
oon^anies, operating through agents specially charged with the 
duty of securing information respecting the assured; but we can- 
not see that it can control this case, and estop this corporation by 
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heareay information of an officer not charged with the duty of as- 
certaining the qualification of a beneficiary named by the insured 
as the person to receive the insurance money upon the death of in- 
sured. In fact, no provision seems to be made for charging any- 
body with the duty of inquiring into the truth of applicant's state- 
ment of the character of the beneficiary he might name. The 
corporation seems to have relied wholly, in that regard, on the war- 
ranty of truth on the part of applicant, and agreement to forfeit if 
false. He warranted his statement true, and took the consequence 
of falsehood by forfeiture, if false. Whether his statement was 
fraudulent or not does not seem to be open to inquiry. It was a 
false statement — a misleading statement — that thd beneficiary was 
a lawful beneficiary, and the corporation had no further inquiry to 
make. She is declared a relative, and not a dependent; so that all 
that was necessary for the appellant to show was that she was not a 
relative, in order to obtain protection through the warranty of 
truth, and agreement to forfeit if false. Entertaining this view, it 
follows that there was error in admitting the testimony excepted 
to in the first and second exceptions, and in rejecting the appellant's 
first prayer. It also foUows that there was error in granting all the 
plaintifTs prayers. We understand from the proof and concessions 
that the appellee was not the niece or relative of the insured, and 
under our ruling we see no occasion to order a new triaL We 
shall therefore reverse, without ordering a new trial. Judgment 
reversed. 
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SUPREME OOUET OP INDIANA, 



SUPREME SITTING, ORDER OF THE » 
IRON HALL, I 

V8. ? 

STEIN .♦ j 

Where the proper officer of a benevolent society willfully refuses to certify 
to the sickness of a member, where such certificate is necessary before 
he can secure the required consideration of his claim, the member is en- 
titled to bring suit, and it cannot be alleged that he has failed to ex- 
haust the remedies within the order before doing so. 

Albert W. Wishabd, for AppeUanL 

Wm. WALLACE,/or BespmiderU, 

Olds, J. 

This is an action by the appellee to recover $150 on account of 
sick benefits claimed to be due him from the appellant. The case 
was put at issue, a trial had, and judgment for the appellee for 
$150. The appellant is a charitable and beneTolent society, incor- 
porated pursuant to the laws of the State of Indiana, Its objects 
and purposes, as set out in its articles of association, provide that 
" the principal objects of the Order of the Iron Hall, of which this 
association is the head, shall be to unite in bonds of uuion, protec- 
tion, and forbearance all acceptable white persons of good charac- 
ter, steady habits, sound bodily health, and reputable calling, who 
believe in a supreme, intelligent being, the creator and preserver 
of the universe; to improve the condition of its membership mor- 
ally, socially, and materially, by instructive lessons, judicious coun- 
sel, and timely aid, by encouragement in business, and by assist- 
ance to obtain employment when in need; to establish a benefit 
fund, from which members of the said order who have complied 
with all its rules and regulations, or the heirs of such members, 
may receive a benefit in a sum not exceeding one thousand dollars 
($1,000), which shaU be paid in such sums and at such time as may 

• Deoislon rendered, October 0, 1889. 
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be provided bj the laws goveming such payment or in the certifi- 
cate of membership, and when all the conditions regulating such 
payment have been complied with." The appellee was a member 
of local branch No. 379 of appellant, located at St. Louis, Mo. 

The case is presented upon the evidence, the motion for a new 
trial having been made by appellant and overruled, and exceptions. 
The evidence shows that at the time of appellee's admission into 
the order he made and submitted to* local branch No. 379 the follow- 
ing application for membership: 

PETITION FOR MSMBERSHIP. 

St. Louis, April 2(Hh, 1887. 
To the Offloeis and Membere of Local Branch No. 379, O. I. H.: 

Having conceived a favorable opinion of the purpose and objects of your 
order, I respectfully ask to be admitted thereto as a member of your branch, 
and apply for a certificate in amount of $1,000. I agree, if admitted, to con- 
form to all the laws, rules, and usages of the order, and to promptly comply 
with all lawful requirements. I further expressly stipulate and agree that 
the answers which I have made, or shall make, to the questions asked me in 
connection with this application, are fall, true, and complete statements of 
all matters touched upon thereby, and that any evasion, concealment, or 
withholding of information in said answers or in this petition shall work a 
complete and final forfeiture of all benefits from said order to which I might 
otherwise have been entitled ; that I will not enter into any legal proceed- 
ings against the order for any claims I may have for sick benefits or total 
disability until I have first exhausted all remedy within the order as pre- 
scribed by the laws, as set iorth in the constitution and ritual of the order. 

Fhitz Stein, Petitioner. 

At the time appellee was initiated into the order and became a 
member of local branch No. 379, he took and signed the following 
obligation : 
Local Branch No. 379. Order of the Iron Hall. April , 1887. 

I, Fritz Stein, having made a voluntary petition for membership in the 
Order of the Iron Hall, do solemnly swear that if accepted I will faithfully 
abide by all the laws, rules, and regulations of the supreme sitting, or of 
this branch, or of any other branch of the Order of the Iron Hall of which I 
may become a member, and all additional laws and amendments that may 
hereafter be anacted, and in consideration of my membership therein I do 
further pledge my sacred honor that I will present only Just claims for sick 
benefits ; that I will accept as Just whatever amount shall be allowed me by 
the branch of which I may be a member on each and every claim for sick- 
ness or disability that I may present for benefits ; that the same shall be a 
full settlement therefor. And I further promise and agree that I will not ob- 
ject to a review of any claim for benefits that I may file for sickness or disa- 
bilitv by the supreme medical director, and that his decision thereon shall 
be aRsepted by me as a final settlement for the amount due me on any claim 
so submitted. I further promise and agree that I will not enter into any 
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legal proceedings against the order for any claim I may have for benefits or 
membership until I shall have first exhausted all remedies of appeal within 
the order, as prescribed by the laws, rules, and regulations now in force, or 
which may hereafter be enacted, ba set forth in the application, ritual, and 
constitution of the order. Fritz Stkin. 

The laws of the order prescribe the following mode of allowance 
and payment of sick benefits: 

Sbctiok 7. When a member has been sick for one full week, and said sick- 
ness is properly certified to by his attending physician, and certified to by 
the relief committee and medical examiner of his branch, after a full recoy- 
ery from said sickness, and the approval of his claim by the 'supreme medical 
director, the sum due said member, as prescribed in his certificate, on proper 
proof by the supreme accountant, shall be paid, and such payments shall be 
charged against the member by the supreme accountant, and indorsed on the 
back of the certificate, and in like manner until one-half of the amount 
named in said certificate shall have been paid ; provided, that in no case shall 
a member be entitled to benefits whose sickness has been less than one week's 
duration, nor for sickness that may occur within the first sixty days from the 
date of initiation, nor for any fractional part of a week, nor for a time longer 
than one week prior to the date of notice of sickness to the officers of the 
branch. Benefits shall be allowed only to members whose sickness or disabil- 
ity renders them incapable of pursuing their usual vocation, and only for the 
number of weeks during which they remain incapable of following the ordi- 
nary business pursuits. 

The law of the order authorizing an appeal is as follows: 

Article 13. Mode of Appeal. Section 1. Any member considering that 
injustice has been done them by this branch, or by the disapproval of their 
claim for sick benefits by the supreme medical director, shall, within one 
month after such decision or disapproval, make a written appeal to the su- 
preme sitting or supreme Justice, stating their reasons therefor. Immediately 
upon making the appeal they must notify this branch of the fact. This 
branch, within one month after receiving such notice, shall forward to the 
supreme sitting or supreme justice a copy of all the minutes of this branch 
relating to the subject, together with the Journal and testimony taken by the 
committee, certified to by the chief justice and accountant, with the seal of 
the branch attached. The member making the appeal must certify to the su- 
preme sitting or supreme Justice that he has notified this branch of the ap- 
peal. Should either party neglect these duties, the appeal may be considered 
as dismissed to the disadvantage of the branch or of the member. Sec. 2. 
Any member who has been expelled by this branch for any reason other than 
non-payment of dues, fines, or assessments shall not be restored to member- 
ship in this or any other branch without the permission of the supreme sit- 
ting, or, in case it is not in session, of the supreme Justice. 

There is no controversy made in the case as to the appellee's sick* 
ness, as alleged, nor is it controverted that he gave the propei^no- 
tice of his sickness, and that he was at the time of the sickness a 
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member of the order in good standing, and is in fact entitled to 
sick benefits to the amount of $150. The contention on the part of 
counsel for appellant is that this suit could not be brought by the 
appellee until he had exhausted all remedies of appeal within the 
order, as prescribed by the laws, rules, and regulations of the or- 
der ; and that appellee had not exhausted all remedies of appeal 
within the order, as prescribed by the laws, rules, and regulations 
of the order when he brought this suit; that he had never presented 
his claim to the supreme medical director for approval, nor had he 
taken any appeal from the decision of such supreme medical di- 
rector, as prescribed in the laws of the order. All the means we 
have of ascertaining what the laws, rules, and regulations of the 
order are, is as they appear from the record in this case, and we 
hare set out such as are contained in the record, and have any 
bearing on the question presented. By section 7 of the by-laws the 
member is required to have his sickness certified to by his attend- 
ing physician and the relief committee and medical examiner of the 
branch of the order to which he belongs, and present such certifi- 
cate to the supreme medical director for approval Article 13, § 
1, provides for an appeal being taken from the decision of the su- 
preme medical director disapproving a claim for sick benefits. As 
it appears from the laws of the order, as set out in the record in 
this case, it is the duty of the member to present to the supreme 
medical director the certificate of his sickness, signed by his attend- 
ing physician and the relief committee and medical examiner of the 
branch of the order of which he is a member. There is no author- 
ity for the supreme medical director to allow any claim for sick 
benefits except such sickness be certified to by all of these persons. 
It is conceded by counsel in this case that one of the officers of the 
local branch, who was required to certify to such sickness, when re- 
quested and demanded, refused to sign the certificate of such sick- 
ness for the appellee, therefore the appellee could not procure 
Bach a certificate signed by the proper officers of the local branch as 
he was required to present to the medical director, nor such a cer- 
tificate as .the director was authorized, under the laws of the order, 
to approve. Under this state of facts, was the appellee required to 
present such certificate, improperly certified, to the supreme medi- 
cal director, knowing it must, under the laws of the order, be dis- 
allowed, and take an appeal from his decision ? That is to say, 
the appellee, as proven by the uncontroverted evidence in this case, 
and conceded by the counsel, had a valid claim for sick benefits to 
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the amount he was demandiog, and one of the officers of the local 
branch to which he belonged, whose duty it was to sign a certificate, 
refused to sign it, and the appellee was unable to procure a proper 
certificate of his sickness by reason of the willful neglect of this of- 
ficer to discharge his duty. Was the appellee bound to file such 
certificate not properly verified before the medical director, and ap- 
peal from his decision ? We do not think he was. He was pre- 
Tented from presenting a proper certificate of his sickness to the 
medical director by reason of the willful neglect and refusal of an 
officer of the order to sign the certificate, as it was his duty to do 
under the conceded facts in this case, and we think the appellant 
cannot collect a recoTcry in this case by reason of the conceded 
neglect of the officer of the local branch to discharge his duty. 

It remains, then, to determine whether there was any other course 
which the appellee might or should have pursued. Was there any 
right given him to appeal from the action of the local branch in 
refusing to sign this certificate ? We think there was not, and that 
there is no appeal provided from such refusal of the officers of the 
local branch to sign a certificate as to the sickness of the members. 
As it will be seen, section 1, art. 15, provides that 

any member, oonsiderisg that injustice has been done Mm by this branch, or 
by the disapproyal of his claim for sick benefits by the supreme medical di- 
rector, shall, within one month after such decision or disapproval, make a 
written appeal to the supreme sitting or supreme Justice. 

This section, as we interpret it, contemplates and gives the right 
of appeal from the action or decision of the local branch to which 
the member belongs It contemplates that the local branch may 
take action in regard to and affecting the rights of one of its mem- 
bers, and from any such decision by the local branch the member 
might appeal to the supreme sitting or supreme justice from such 
decision. But as regards claims for sick benefits, as appears from 
the laws of the appellant, as set out in the record, they are not re- 
quired to come before the local branch, or to be passed upon by it. 
Another mode is prescribed for their allowance and payment; viz., 
the member shall procure a certificate as to his sickness, signed by 
his attending physician and the relief committee and medical ex- 
aminer of the branch to which he belongs, and present to the su- 
preme medical director for allowance, and from the action of such 
medical director he has an appeal; but the laws do not give to him 
the right of appeal from the action of the officers of the local 
branch in refusing to sign his certificate. The only duty of the 
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medical director to allow sick benefits pointed out by the law of 
ihe appellant, as set oat in the record, is in section 7, which pro- 
Tides for his approTal of the member's claim for sick benefits 
Por various reasons the medical director might disapprove such 
claim, — if it was not properly certified; if the sickness had occurred 
within the first sixty days from the date of the member's initia- 
tion, — and the appeal would lie to determine whether the decision 
of the medical director was correct or not Why, then, require the 
member to present a claim to the supreme medical director for al- 
lowance, which was not properly certified and entitled to allowance 
1>y him? Conceding, but not deciding, — for it is unnecessary to 
decide the question in tl^is case, — ^that the law is as contended by 
•counsel for appellant; viz., that the appellant was bound by his con- 
tract not to institute legal proceedings for the collection of his 
«laim until he had exhausted all remedies of appeal within the or- 
der, as prescribed by the laws, rules, and regulations of the order, 
it was the duty of the appellant to prescribe in its laws a specific 
mode for the presentment and allowance of claims for sick benefits, 
and provide a mode of appeal from such officer or branch to whom 
•or which the claim was to be presented. The laws of the order 
which we have been referred to do not make any such provision. 
The only appeal prescribed in case of sick benefits is from the medi- 
cal director, and he is not empowered with authority to allow or ^t 
the amount, but to approve the claim after it has been properly 
certified, or he may no doubt disallow the claim. Section 6, as set 
out in the record, provides that the supreme medical director shall 
carefully examine aU reports and papers relating to the sickness or ^ 
disability of a member of the order, and render his decision thereon ; 
but section 7 points out the mode by which the claim shall be pre- 
sented to him. 

There is no controversy made in the case in regard- to the right 
of the appellee to the benefits claimed, and no excuse given for the 
refusal of the officer to sign his certificate. The conclusion we 
reach is that the claim for sick benefits for which judgment was 
rendered was due the appellee, and he made a proper effort to have 
the local officers of the branch to which he belonged sign his cer- 
tificate. One of them refused without cause to sigh it Under the 
laws of the order he was required to present the certificate, prop- 
erly signed, to the supreme medical director. By reason of the neg- 
lect of the officer of the local branch he was prevented from obtain- 
ing, and was unable to obtain^ a proper certificate of his sickness 
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to present to the director. By reason of the neglect of such 
officer the appellee was prevented and was unable to comply with 
the laws and rules of the order, and, haying a just and lawful daim 
against the order, he had the right to bring suit, and the recovery 
cannot be disputed by the appellant on the grounds that one of the 
officers of a local branch of the order refused to sign his certifi- 
cate, which would enable him to present his claim properly certi- 
fied for allowance. There is no error in the record for which the 
judgment should be reversed. Judgment affirmed, with costs. 



UNITED STATES CIRCUIT COURT. 

DISTRICT OF CONNECTICUT. 



WILLIAMS 

V8. 

QUEEN INS. CO.* 

The policy provided that the certificate of a magistrate or notary pnblio 
nearest to' the place of fire and not concerned in the loss should be pro- 
duced if required. The assured furnished a certificate^ which was ob- 
jected to as not meeting the requirements of the policy m respect to the 
location of the magistrate or notary. 

Seldf That the certificate of the nearest magistrate, when there were notaries 
materially nearer, was not a sufficient compliance. Where several 
classes of officers are named, the insured may not elect the nearest of one 
class when an officer of another class is materially nearer. 

The policy provided that the insured, if required, should submit to examina- 
tion under oath, and if required should also produce a certificate. 

Heldf That an«examination was not a waiver of the right to require a certifi* 
cate, where the insured knew he was required to nimish proofs of loss. 

Held, That a delay of thirty-seven days in requiring a magistrates certificate 
is not a waiver of the right to require such certificate, where there is no 
claim of injury from delay, and there is no reason lor submitting the 
question of waiver to a jury. 

Fbakklin Chamberlin, /ar Plaintiff. 

GsoBas A. Fay and T. E. Doolittle, for Defendant, 

SeiPMANy J. 

This is a motion for a new trial of an action at law, upon a policy 
of fire insurance upon a stock of merchandise in the city of Meriden* 

* DeoUlon Mndered, Jane 34, 1889. 



Digitized by 



Google 



1890.] Williams vs. Queen Tns. Co. 27 

The policy provided, among other things, that the assured should, 
within sixtj days after the fire, render an account of the loss, signed 
and sworn to, stating how the fire originated, giving copies of the 
written portions of policies thereon; aJso the cash value and owner- 
ship of the property and the occupation of the premises; and, 
whenever required, should submit to examinations under oath, by 
any person designated by the company, * ^ * and should, " if 
required, produce the certificate of a magistrate or notary public 
nearest to the place of the fire, not concerned in the loss as a cred- 
itor or otherwise, or related to the aforesaid, stating that he has 
iuTestigated the circumstances of the fire, and believes that the 
owner has, without fraud, sustained loss to the amount claimed." 
On September 12, 1885, and during the life of the poUcy, the in- 
sured property was seriously injured by fire. The origin of the 
fire was not satisfactorily ascertained, and immediately thereafter 
an investigation was had, nominally by the municipal authorities of 
Meriden, under the provisions of its charter, which, the plaintiff 
claimed, was really conducted by the various insurance companies 
which were concerned in the loss. Upon this investigation the 
plaintiff was examined at length, under oath. The examination 
was conducted by an agent of one of the companies, who, as the 
plaintiff claimed, represented also the defendant. Any participa- 
tion in the investigation was denied by the defendant. About 
September 30, 1886, the plaintiff voluntarily made out and sent to 
the defendant proofs of loss upon a blank which was furnished by 
its local agent George W. Smith, Esq., filled out the proofs of 
loss, and, as notary public, filled out and signed the magistrate's 
certificate, which was a part of the blank form. He was neither 
the nearest disinterested magistrate nor the nearest disinterested 
notary public to the place of the fire. These proofs were received 
by the defendant on September 30th, and were received by Mr. K 
G-. Richards, who was special agent of the company, and had charge 
of all losses in the New England states, on the week after they went 
to the New York office. On November 6th he wrote to the plaint- 
iff that the proofis were " incomplete and insufficient, inasmuch as 
they do not meet the requirements of the policy contract, first, as 
to the requirement of a certificate of a magistrate or notary public 
nearest to the place of the fire. * * ^ For the above reasons 
* * ♦ we decline to accept the proofs you have offered as suffi- 
cient under the requirements of said policy." On December 14, 
1885, the plaintiff wrote to the defendant : " If you will return my 
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proofs of loss, I will see if I con get them in the way you want 
them." They were returned to the plaintiff, and were retained by 
him. On September 12, 1886, and before the commencement of 
this suit, he, by his counsel, sent to the attorney of the defendant 
a magistrate's certificate, of about that date, of John Q. Thayer, the 
nearest justice of the peace to the place of the fire. At leact two 
disinterested notaries were materially nearer the burned store. 
The plaintiff requested the court to charge the jury as follows: — 

(1) That the certificate of a magistrate or notary pnhlic nearest the place 
of fire, and not concerned in the loss as a creditor or otherwise, had not been 
required. (2) If the letter of defendant's agent of Noyember 6th contained 
such requirement, then that the plaintiff might elect from which class, notary 
public or magistrate, he would procure such certificate, and, having furnished 
the certificate of the nearest justice of the peace, he had conformed to the 
requirements of the policy. (3) That by the examination of the plaintiff un- 
der oath, in accordance with the policy provision, the defendant had waived 
its right to require the certificate of a magistrate or notary public. (4) That 
having made no requirement for the certificate of a magistrate or notary pub- 
lic until after November 6th, fifty-four days after the fire, and thirty-seven 
days after the proofs of loss were received, the defendant should be held for 
this reason to have waived its right to require such certificate. 

The court did not so charge, but upon the admitted facts in the 
case, in regard to the non-production of a disinterested magistrate's 
certificate, who was nearest to the place of fche fire, directed a ver- 
dict for the defendant. 

1. That a certificate of a magistrate or notary was not required. 
By the terms of the policy it was not incumbent upon the assured 
to furnish such a certificate, " unless required." The proofs con- 
tained a certificate, but not of the required officer, if a certificate 
was to be given. The company's agent replied that the proofs were 
incomplete and insufficient, because they did not meet the require- 
ments of the policy in respect to the location of the magistrate or 
notary, and said: "For the above reasons, we decline to accept the 
proofs you have offered as sufficient, under the requirements of the 
policy." In substance and effect, though not in formal and techni- 
cal terms, the letter informed the assured that the certificate of the 
nearest magistrate or notary was required. The requirement was 
understood, and was attempted to be complied with, by the plaint- 
iff. In view of the manifest call which is contained in this letter 
for the certificate from the person specified in the policy, a call the 
meaning of which the plaintiff fully recognized, it caunot be said 
that the certificate had not been required. 
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2. That the phuntiff had his election from which class of officers 
he woiild procure the certificate, and the certificate of the nearest 
justice^ though he was materiallj more remote than the nearest no- 
tary, would be sufficient. Such a construction is manifestly adverse 
to the accomplishment of the object to be effected bj this old and 
familiar proTision in fire policies, which was to obtain the opinion 
of an unbiased pubhc officer, who, from his location, might be pre- 
sumed to hare the most intimate knowledge of the assured, of the 
origin of the fire, and of the amount of the loss. It would be a 
strained construction to hold that when three classes of officers are 
named, as is now frequently the case, the assured has the priyilege 
of selecting the nearest member of one of these classes, although 
numerous qualified members of each of the other classes were ma- 
terially nearer to the place of the fire. There is no notary public 
in many of our agricultural towns, and the construction of the 
plaintiff would permit the assured in such a town to pass by all the 
magistrates in his neighborhood, and seek a notary in some adjoin- 
ing town, whose ignorance of the circumstances of the fire would 
render his certificate alike attainable and destitute of information to 
the insurer. The meaning of the clause is that the certificate of 
the member of the named classes of officers who is nearest to the 
place of the fire shall be furnished when it is required. Such is 
the tenor of the decision in Gilligan vs. Insurance Co. (20 Hun, 93), 
affirmed, but without a written opinion, in 87 N. Y., 626. The facts 
in regard to the location of the respectiye officers, so far as they 
can be learned from the statement, corresponded with those of this 
case. 

3. The alleged waiver of the right to require a certificate by rea- 
son of the examination of the plaintiff, or by reason of the defend- 
ant's delay in making the requirement. The policy in this case 
expressly provided that, whenever required, the assured should 
submit to an examination under oath, and, if required, should 
produce a certificate. He was to do either, and he was also to do 
both " when required," and there is nothing in the terms of the 
policy from which it can be inferred that a requirement of one act 
is an abandonment of or a waiver of the right to require the assured 
to perform the ofcher act. There may be facts in particular cases 
which justify a court or jury in inferring therefrom that the com- 
pany had substituted the examination for the proofs of loss, but 
the m^re fact that an examination was had at the instance of the 
insurance company is not a waiver of its right to require proofs or 
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a certificate. It is not contended that proois of loss are waived by 
an examination if they are called for, and it may be added that 
the whole history of the case shows that the plaintiff knew that he 
was required in fact to famish the customary proofs of loss. He 
obtained a blank from the local agent, whom he asked to assist 
him, and whose advice he solicited and obtained in regard to the 
manner in which some of the details of the proofs should be made. 
It would also be improper to hold, as matter of law, that a delay 
of thirty-seven days before a request is made for a magistrate's 
certificate is an absolute waiver of the right to require such a cer- 
tificate, for that would be a declaration that whatever might be the 
pressure of business upon the company, or whatever might be the 
engagements or health of the officers, the circumstances of each 
loss must be so far ascertained before the expiration of thirty-seven 
dajs that the company must know whether the circumstances re- 
quired proof of absence of fraud. The most that can be claimed 
in regard to this part of the case is that the delay was a fact from 
which a jury could infer a waiver. The strongest case upon this 
subject in favor of the plaintiff is that of Eeeney vs. Insurance Ck>. 
(7i N. Y., 396), in which it was held that a silence of five weeks af- 
ter the proofs had been furnished was evidence from which alone 
the jury had a right to find that the defects in the proofs had been 
waived. The circumstances of that case were peculiar. Some of 
the objections of the insurance company were deemed by the court 
to be groundless, and others to be frivolous. No reason was 
shown for the delay, and the objections were evidently considered 
to be an after-thought, and not the real reason upon which pay- 
ment was refused. The decision is not a guide for the decision 
of other cases in which the circumstances are different. Pro- 
longed and unexcused. silence by an insurance company after the 
reception of proofs of loss is held to be evidence of a waiver of de- 
fects or technical mistakes in the proofs, upon the ground that good 
faith requires of the company to notify the insured of such defects, 
and thus enable him to correct them, and not mislead him to his 
hurt by an unnecessary delay; and that if the company did not do 
what good faith required, and misled the assured, it must be held 
to have regarded the defects as unworthy of consideration, and so 
to have waived it. The reason upon which the doctrine of implied 
waiver from silence and that of estoppel in pais is based is the same. 
It is that the conduct of the insurance company has misled the 
assured, and induced him to omit doing, or has prevented him from 



Digitized by 



Google 



1890.] Williams vs. Qtieen Ins. Co. 81 

doing, what he might have done, and therefore that the effect of its 
setting up the defect wotdd be, bj a breach of good faith, to work 
an injury upon the adyerse party. It is important to notice that 
this implied waiver is another name for estoppel, because the prin- 
ciple of estoppel is that the person in whose faror the estoppel 
operates would, except for its aid, be defrauded; and where no in- 
jury can have arisen from the act of the insurance company there 
is no estoppel It is said, in a well considered case, that the waiver 
or estoppel " can never arise by implication alone, except for some 
conduct which induces action in reliance upon it to an extent that 
renders it a fraud to recede from what the party has been induced 
to expect :" Insurance Co. vs. Fay, 22 Mich., 467. It might be 
added that the waiver or estoppel may arise, if the conduct of the 
insurance company induces an inability to act in consequence of it, 
which produces an injurious effect. In this case the policy was not 
payable until sixty days after proofs of loss were made and received 
by the insurance company. Suit could not be commenced until 
the policy was payable : Gauche vs. Insurance Co., 10 Fed. Sep., 
347. It is not claimed that the delay of the company prevented the 
plaintiff from obtaining the required certificate, or from obtaining 
it in time to commence his suit at the expiration of the sixty days. 
If the defendant had a right to require a certificate, the delay 
wrought no injurious effect upon the plaintiff. Where there is no 
claim of injury to the insured, or that he has been misled or de- 
prived of an advantage by a delay which did not affect the time 
when the policy was payable, there is no reason or propriety in sub- 
mitting to a jury the question of implied waiver from unexcused 
delay. The motion is denied* 
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SUPREME COURT OP APPEALS OF WEST VIRGINIA, 



MaoCUTCHEON^ 

vs. 

INGRAHAM* 

On the Tith da^ of April, 188 2, M. execates to I. a deed of conveyance for cer- 
tain lots of land in Greenville, Wirt County, W. Va., in consideration or 
$600, $200 of which is paid in cash, and uie residue to be paid in one^ 
two, three, and four years after date, in payments of $100 each, and the 
vendor's lien is retained to secure the payment of said deferred install- 
ments. In 1884, I. insured the house situated on said lots in the North 
British &, Mercantile Insurance Company for |500, and the said house was- 
destroyed by fire, Fehruaij 5, 1886. Subsequently an agreement in writ- 
ing, dated in January, 1885, was entered into between M. and I., whereby 
it was stipulated that L should remain in possession of said lots until the 
Ist day of March, 1886, on the following conditions ; viz.: That she, the 
said I., should take care of said property, keep the taxes paid up to that 
date, and peaceably surrender possession of said property to the said M., 
give up the deed which she then held, and the said M. should give up 
the notes she might then hold against said I., and the whole former.trade* 
or sale of the property should be recanted ; but if the said I. should meet 
all the payments due to that date, with a probability of meeting the re- 
maining deferred payments, then the original contract to remain in full 
force ; otherwise to be null and void. Upon a bill filed in June, 1886, to- 
enforce said vendor's lien against I., she filed said agreement of January, 
1885, with her answer, and relied upon the same as a release of said 
vendor's lien, and a rescission of the Contract to pa^ the residue of said- 
purchase money. Heldj that by said agreement of January, 1885, said 
vendor's lien was released, and the contract to pay the residue of said 
purchase money was rescinded. 
That notwithstanding said agreement to rescind said contract of sale, until 
said rescission was consummated by exchange of deed and notes, the de- 
fendant I. still retained an insurable interest in said property on the 5th 
of February, 1886, when said property was destroyed by fire, and was en- 
titled to the benefit of said policy of insurance. 

Beabd & LoGKHABT, /or Appellant, 

V. B. ABCHEB,/or Appellee, 

Ekolish, J. 

On the 25tli day of April, 1882, Elizabeth D. MacOutcheon con- 
veyed to Rachel G. Ingraham four town lots in the town of Green* 
viUe, in the county of Wirt and state of West Virginia, in consider- 

* Decision rendered, March 13, 1889. 
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tion of $600, $200 of which was paid down in cash, and the remain- 
ing $400 was to be paid in four instaUments, the first to be paid on 
the Ist day of May, 1884, and the residue in one, two, and three 
years thereafter, with interest from date, and to secure the pay- 
ment of said deferred installments the vendor's lien was reserved. 
On the 1st day of August, 1884, said R C. Ingraham paid the sum 
of $40 on said first note, and has paid nothing since. In June, 
1884, said R 0. Ingraham insured said house for $600 in the North 
British & Mercantile Insurance Company. On the Slst day of 
January, 1885, an agreement in writing was entered into between 
said R D. MacCutcheon and Bachel Ingraham, wherein it was cove- 
nanted that the said Bachel Ingraham should remain in peaceable 
possession of the plroperty aforesaid until the Ist day of March, 
1886, on the following conditions, viz.: That said B. Ingraham 
should take good care of said property, keep the taxes paid up to 
that date, and x>6aceably surrender possession of the same to said 
K D. MacCutcheon, and give up the deed which she then held; said 
XL D. MacCutcheon to give up the notes she may then hold against 
{he said R bigraham, and the whole former trade or sale of the 
property should be recanted ; but if the 'said Bachel Ingraham 
should meet aU the payments due to that date, with a probability 
of meeting the remaining deferred payments, then the original con- 
tract was to remain in full force; otherwise to be null and void. In 
the month of February, 1886, the house situated on said lots was 
destroyed by fire, together with some personal property belonging 
to the defendant, Bachel: Ingraham. On the first Monday in July, 
1886, the said Elizabeth D. MacCutcheon filed a bill in equity in 
the Circuit Court of Wirt County to enforce the vendor's lien re- 
served on the face of said deed, and to recover the residue of the 
purchase money which was then due from said Bachel Ingraham to 
plaintiff on said lots or parcels of land upon the notes in said deed 
described, and made Bachel Ingraham, the North British & Mer- 
cantile Insurance Company, and J. R Timms, agent and in his own 
right, defendants; and by way of auxiliary process, she sued out an 
attachment in said suit, and designated the defendant J. R Timms, 
agent of said insurance company, as being indebted to or having in 
his possession or under his control the effects of said Bachel In- 
graham, who was summoned to answer at the next term of said cir- 
cuit cotirt; and on the 30th day of June, 1886, said Timms, as agent 
of said insurance company, filed his answer in writing in open court, 

as garnishee, disclosing that he had in his possession a draft for 
Vol. six.— s. 
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$600^ payable to Miss R C. Ingraham, to pay the loss on said prop- 
erty. On the 26th day of October, 1886, the defendant, R C. In- 
graham, demurred generally to the plaintiff's bill, which demurrer 
was subsequently overruled. 

On the 29th day of March, 1887, the defendant, Rachel Ingraham, 
' filed her answer to the plaintiff's bill, and the plaintiff replied gen* 
erally thereto. In said answer said defendant admitted the pur- 
chase of the lots in the bill mentioned and the price she was to 
pay for the same. She filed the deed from plaintiff as an exhibit, 
with her answer, and admitted that the notes executed by her to 
the plaiiltiff were correctly stated in plaintiff's bilL She, however, 
denied that she owed the plaintiff on the 10th of June, 1886, $331 
on account of the three notes then due, and claimed a set-off of $13 
on account of taxes she was compelled to pay for plaintiff. She ad- 
mitted that she had the dwelling-house insured in the year 1884 
for the sum of $500, and claimed that, being the owner, she had a 
right so to do; and alleged that, said dwelling-house having been 
destroyed by fire on the 6th day of February, 1886, by such de- 
struction the money mentioned in the policy became due and pay- 
able to her. She denied that said lots were worth only $75, and 
claimed them to be worth $250 or $300. She further alleged that, 
in order to collect said insurance money, she was compelled to sue 
said insurance company in the county of Wood, and that the jury 
gave her a verdict for $500, but at great cost and expense to her; 
that said sum was paid into the hands of one B. Heber Smith, the 
receiver of said Circuit Court of Wood County, where the same still 
remains; and that said sum of money had never at any time been 
under the control or in the possession of said defendant. She de- 
nied that plaintiff was entitled in equity to any portion of said in- 
surance money, because she is indebted to plaintiff for the purchase 
money, or has occupied said property. She denied that she agreed 
to have said property insured, and assign the policy to plaintiff if 
plaintiff would not sue herl She then recited the agreement in 
writing hereinbefore stated as entered into between her and plaint- 
iff on the 31st day of January, 1885, and claimed that she fully com- 
plied with said agreement, and for that reason the sale of said prop- 
erty to her is wholly and fully rescinded and annulled under the 
terms of said agreement. She claimed that since the 1st of March, 
1886, the plaintiff had taken possession of said property, and rented 
it to others. She tendered a deed reconveying said property, and 
demanded that said notes be surrendered to her. She also alleged 
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that she proposed to surrender said property to plaintiff soon after 
said dwelling was burned, if plaintiff would surrender to her said 
notes; but she refused, and brought this suit to enforce her sup- 
posed lien, which had been rescinded and annulled by said agree- 
ment, etc. 

A considerable number of depositions were taken on both sides, 
and filed in the cause, bearing principally upon the questions raised 
by the attachment proceedings, and the value of the lots after the 
house was burned, and the rental value of the property while occu- 
pied by said defendant, and its present rental value; and on the 
29th day of June, 1887, the cause came on to be heard upon the 
papers formerly read and proceedings theretofore had, and the 
proofs filed, and the court decided to enforce the vendor's lien on 
the juroperty described in the bill, and decreed that the plaintiff re- 
cover from the defendant, Bachel C. Ingraham, the sum of $480.36, 
including interest to the 29th day of June, 1887, and directed a sale 
of said lots by a special commissioner therein appointed, unless 
said amount and costs were paid in thirty days from the date of 
said decree, after giving bond and advertising the property as 
therein directed. The said Bachel C. Ingraham, however, in her 
answer, claimed that by the terms of the agreement made and en- 
tered into between herself and the plaintiff, K D. MacCutcheon, on 
the 81st day of January, 1886, she, respondent, was to remain in 
possession of said property until the Ist day of March, 1886, to take 
good care of said property, and keep the taxes paid up to that 
date, and on that day she was to surrender possession of said 
property to plaintiff, and also surrender the deed, and plaintiff was 
to give up the notes she then held, and the whole former trade was 
to be rescinded; and the only clause in said agreement which would 
confer upon her the right to insist upon said original contract was 
the one which provided that, by meeting all the payments due to 
that date, meaning the 1st day of March, 1886, with a probability 
of meeting the remaining deferred payments, the original contract 
should remain in full force; otherwise it was to be null and void. 
She further alleges that she complied with said contract so far as 
paying taxes and caring for the property was concerned, but that, 
being unable to pay any part of said deferred payments of pur- 
chase money then due, she failed to make said payments, nor did 
she have any probability of meeting said deferred payments; and she 
charges that the said contract, and the sale of said property, is wholly 
rescinded and annulled under and by the terms of said agreement. 
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Upon examination of said agreement it seems to ns that the de- 
fendant, Bachel C. Ingraham, is correct in the construction she 
places upon said contract. She was to be aUowed to retain peace- 
able possession of said property until the 1st da^j of March, 1886, 
npon condition that she took good care of the same, kept the taxes 
paid up to that date, and then she was to peaceably surrender pos- 
session of said property to the plaintiff, give up the deed she held, 
and the plaintiff was to give up the notes which she then held 
against the said Rachel, and the whole former trade or sale of the 
property should be recanted. The residue of said contract merely 
conferred upon said Bachel the right to keep said property if she 
met the payments promptly, and th«re was a probability of her 
meeting the payments that would fall due after the first of March, 
1886. The defendant appears to haye paid the taxes at consider- 
able inconvenience to herself, and to have used ordinary diligence 
in caring for the property, and nothing in the testimony taken in 
the cause shows that she was to blame for the destruction of the 
house, which occurred when she was absent from home on a visit, 
she having left it in the care of a party who had made his home 
with her, and who swears she took good care of it. Said defendant 
tenders the deed with her answer, and also a deed reconveying the 
property to plaintiff, and demands a surrender of the notes held 
by plaintiff 

Giving, then, the agreement aforesaid, of January 31, 1886, the 
construction we have indicated, it would operate as a complete 
answer to the plaintiff's bill, so far as it seeks to enforce the ven- 
dor's lien, and would entitle the defendant, Bachel C. Ingraham, to 
a surrender of her notes upon the return of the deed and recon- 
veyance of the title, as she offered to do in connection with the an- 
swer filed by her in this cause. The plaintiff in her bill, howeyer, 
alleged that the draft for the sum of $500 in the possession of said 
Timms, as agent for said insurance company, was for the express 
purpose of paying the loss on the identical house sold by plaintiff 
to defendant Ingraham, and which was destroyed by fire in Febru- 
ary, 1886; that it is just, equitable, and right that she should have 
the full benefit of said insurance policy, — ^the defendant having 
never paid but about one-third of the purchase money on said house 
and lots, and having used and enjoyed the same for about four 
years, without paying any part of the deferred purchase money, 
save and except the sum of $40, with which she is duly credited. 
She further says that her vendor's lien is a lien on said x>olicy of in- 
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eurance, and that said draft in the hands of said Timms, agent as 
aforesaid, is subject to the lien for the deferred purchase money, 
and that it was agreed between the defendant and herself that if 
the plaintiff would hold up and not sue h,er on said purchase money 
for said property that she, defendant, would get said property in- 
sured in some good company, and assign the benefit of the policy 
of insurance to plaintiff to indemnify her against loss and damage . 
in case of fire; that said Ingraham did insure said house in said in- 
surance company, but failed and refused to assign the benefit 
thereof to plaintiff, and now refuses to pay plaintiff any part of said 
policy; and she prays judgment against said J. E. Timms, agent 
and garnishee. Said Bachel Ingraham, in her answer, denies said 
allegations that the lien retained in said deed is a lien on said pol- 
icy of insurance, or the draft in the hands of said Timms; or that 
the same, or the money realized thereon, is subject to said lien; 
and calls for proof. She also denied that she agreed with the 
plaintiff to have said house insured, and then to assign to her the 
policy of insurance if plaintiff would hold up and not sue her on 
said purchase money. 

Now, although the plaintiff had her own deposition taken in the 
cause, she states nothing in regard to said alleged agreement be- 
tween herself and said Ingraham that she should insure the prop- 
erty and assign her the policy, if plaintiff would not sue on said de- 
ferred notes; and no other witness proves any such agreement. 
If such an agreement had been established, it would have consti- 
tuted an equitable lien in favor of the plaintiff upon said policy of 
insurance; but having failed to prove any such agreement, and it 
being positively denied by the answer, it need not be considered 
further. The loss of said house, however, by fire, having occurred 
subsequent to said agreement of the 31st of January, 1885, in re- 
gard to the rescission of said contract of sale, and before the 1st 
day of March, 1886, when said agreement was to be consummated, 
a question presents itself as to whether this state of circumstances 
would entitle the plaintiff, E. D. MacCutcheon, to said insurance 
money or any part thereof. In Wood on Fire Insurance (p. 658, § 
330), we find that " a mere contract to sell property covered by in- 
surance, even though the insured has bound himself to convey upon 
the performance of certain conditions, does not affect the validity 
of the policy; and if a loss occurs before the conditions are per- 
formed a recovery may be had by the insured even though the 
conditions are subsequently performed; and, if it was agreed that 
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the policy should be assigned to the purchaser, the judgment will 
inure to his benefit. Neither will a conditional transfer of prop- 
erty aToid the policy, but, if the insured parts with all his interest 
in the property, the policy ceases to be operative/' See, also, 2 
Bart Ch. Pr., p. 918, § 290; also Insurance Co. ts. Morrison, 11 
Leigh, 354. And in Fland., Ins. (p. 458, § 11), we find that '* a con- 
' yeyance, and simultaneous reconveyance back, or a transaction 
which amounte only to a conditional sale, is not such alienation as 
avoids a policy of insurance." In Gilbert vs. Insurance Co. (23 
Wend. 43), the insured premises were conveyed in fee, and a mort- 
gage taken back to secure a portion o\ the purchase money. The 
residue of the purchase money was left open to await the result of 
a controversy between the vendor and a third person, respecting 
incumbrances on the property; the deed and mortgage, although 
recorded, to remain in the hands of a third party until such con- 
troversy was settled. Meanwhile the premises were destroyed by 
fire, and it was held that the deed did not take effect as an opera- 
tive instrument until the happening of the contingency provided 
for, and that the fact of its having been recorded was only prima 
facie evidence of a delivery, and might consequentiy be rebutted, 
and therefore the grantor was not divested of his insurable interest 
in the premises. See, also, Fland., Ins., p. 426, § 7. ''A contract of 
sale, the vendor retaining the titie as his security for the unpaid 
purchase money, does not divest his insurable interest The ven- 
dor, before payment of the purchase money and delivery of the con- 
veyance, is to all intents and purposes the owner of the estate." 
See Trumbull vs. Insurance Co., 12 Ohio, 306. Considering, then, 
the facts and circumstances developed in this case in the light of 
these authorities, I am of opinion that the plaintiff^ MacCutcheon, 
had no lien of any description upon said insurance money, but that 
the said defendant, Bachel C. Ingraham, had an insurable interest 
in said real estate, both at the time said property was insured and 
at the time said loss occurred, and that she was entiUed to said in- 
surance money as between herself and the plaintiff I am further of 
the opinion that the circuit court erred in its decree of June 29, 1887, 
in decreeing in favor of the plaintiff on the single bills described in 
the deed from plaintiff to said Ingraham for the sum of $480.36, or 
any other sum, and in decreeing a sale of said lots to satisfy the 
lien retained on the face of said deed. This being the case, it is 
unnecessary to express any opinion upon the regularity of the pro- 
ceedings had upon the attachment sued out in the cause, as it was 
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011I7 auxiliary to the original suit^ and all dependent proceedings 
maBt fall if the original suit is not sustained. The decree com- 
plained of must be reversed, and the bill dismissed, and the ap- 
pellee must pay the costs of this appeal, and of the court below. 
Snyder, P., and Brannon, J., concurred. Green J., absent. 



SUPREME COURT OF APPEALS OF VIRGINIA 



EOLLEB 

vs. 
MOORE'S AnM'B.*j 

M. inBmed his life and R. paid the preminmB on the policy and obtained an 
absolnte assi^ment from M. M. died and R. collected the policy and 
claimed it as his own. M.'8 administrators then slaimed the policy as 
part of Us assets and liable for his debts. 

Heldy that the assignee of a life policy is entitled to its proceeds onlv to the 
extent of his insurable interest, which in this case was limited to ad- 
vances made for premiums, bnt, as Moore's estate was solvent, R. was 
allowed to retain another debt which M.'8 estate owed him. 

Stbayeb k liiaaBiT and G. M. Oochrah, Jb., for Appdlania. 

SiFE & Habbis and W. B. Compton, for Appellees. 

Lacy, J. 

This is an appeal from a decree of the Circuit Court of Bocking- 
liam County, rendered on the Ist day of August, 1887. 

The case is as foQows: James H. Moore having died, the appellee 
Herod Homan, filed a creditor's biU against the appellee, D. M. 
Beane. his administrator, his widow, and heirs, to have an account 
of the debts, and to subject the real and personal assets to the pay- 
ment of the debt& 

The administrator Beane answered, and claimed that among the 
assets of the decedent Moore was a policy of insurance for $5,000 
in the Equitable Life Assurance Society of the United States, 
which had been collected by the appellant, Jno. E. Boiler, under an 
alleged assignment, asking that the answer be treated as a cross- 
bill, and that said Boiler be made a party defendant and required 

* Dtdsion nndcMd, Movember 7, 1889. 
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to answer, the oath being waiyed. And it is conoeming this policy 
of insurance that this controversy is before this court. 

The administrator of Moore claims that the assignment of Moore, 
although absolute on its face, was intended to be only conditional, 
and that the interest of Boiler was confined to the four premiums 
whicl^ he had paid quarterly of $62.50 each and $1 fee. 

The policy was taken out by Moore with Messrs. Lupton Bros., 
general agents of the company at Harrisonburg, the county seat of 
Bockingham County; but not having the money to pay the pre- 
mium, he gave his note to Lupton Bros, for $63.60 — ^the premium, 
$62.50, and $1 fee. This note Lupton Bros, carried to Boiler and 
sold at 20 per cent discount, and handed the policy, made out in 
the name of Moore, to Boiler, as a farther security for the debt of 
Moore for $63.60. This policy and note of Moore were carried to 
Boiler because Lupton knew that Boiler had business transactions 
with Moore. This transaction, in its origin, was simply the pur- 
chase by Boiler of the note of Moore at 20 per cent discount and 
the holding of the policy as collateral security. Moore failing to 
pay the note, Boiler began to press him for the money, and then to 
insist upon an assignment of the policy, drawing up a paper to that 
effect and authorizing Boiler to collect the pob'cy with the proviso : 
'' Provided that in the meantime this assignment and power be not 
cancelled and annulled." Moore held, but did not execute this 
paper, this paper being dated March 31, 1884. 

On the 10th of June following, Boiler wrote to Moore a letter 
urging the matter and referring to the paper of March 81st, 1884, 
thus : " I sent you a paper showing the contract under which I 
paid the first premium for you — ^that is, that as long as I paid the 
premiums the policy was to be mine and you were to assign it to 
me." The second quarterly premium was due on the 10th of June. 
Lupton, the agent, not hearing from Moore about it, collected it 
of Boiler, and Moore, not noticing the agent, paid the premium di- 
rectly to the company in New York, and Lupton received the com- 
pany's receipt for it. 

In the meantime Moore, on the 12th of May, had applied for a 
second policy of $6,000 in the same company, and Lupton applied 
the receipt for the premium paid by Moore on the first policy \o 
the first premium on this second policy, and had it issued, he hav- 
ing received payment of Boiler of the second premium on the first 
policy as stated. After this Boiler wrote the letter referred to of 
that date, saying further as to the paper of March dlst : '' You 
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baYe never returned that paper to me. I do not like that way of 
doing business, and write now to say that it must be attended to 
«t once. You must not fail to attend to this at once." On the 
27th of June following, Boiler sent an absolute assignment to 
Hoore, without any proviso. This not being replied to by Moore, 
Boiler wrote again on the 4th of August : "You have never signed 
that assignment to me of that insurance policy. It must be done 
without delay. You are not treating me right in this matter." 
On the 10th of September, BoUer paid the third premium, and on 
the 12th of August the second policy lapsed. And on the 20th of 
September following. Boiler obtained the assignment of the policy, 
which is absolute in its terms. Boiler paid the fourth premium, 
And on the 12th of February following, Moore died. And on the 
25th of May BoUer collected the x>olicy and claims it as his own. 

The circuit court held that the assignment was not a new con- 
tract on the 20th of September between the parties and an abso- 
lute assignment, but that it bore the impress of the original trans- 
actions, and stood merely as a secuHty for the advances made by 
Boiler; and, following the case of Page vs. Bumstein (102 U. S., 
664), required BoUer to account to the administrator of Moore for 
the policy, after deducting the premiums paid by him. And also, 
as this policy made Moore's estate solvent, BoUer was aUowed to 
retain another debt which Moore's estate owed him, aU the debts 
of Moore being amply provided for. 

From this decree BoUer appealed. He insists that under the 
assignment the poUcy was his, and that it vested in him the abso- 
lute ownership; that he had, as the creditor of Moore, an insurable 
interest in his life, and that the x>olicy was not therefore a wager 
policy. 

The case of Page vs. Bumstein, supra, relied on by the circuit 
court and foUowed in its decision, is very similar to this case. 

From the opinioirin that case we find that the transactions be- 
tween Page and Bumstein had their origin in a loan of money by 
Bumstein to Page. To secure that loan an assignment was made 
of Page's interest in the policy to the extent of the sum borrowed. 
Each subsequent assignment showed upon its face a similar ar- 
rangement unto that of January 7th, 1873, was executed. The 
latter assignment by itself imputed an absolute transfer to Bum- 
stein of all the right, title, and interest of the assured in the poUcy, 
and to the payments made therefor, and aU benefite and advan- 
tages to be derived therefrom. "But," says the opinion, "the 
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oircomsianoes disolosed in the record indicate with reasonable cer- 
tainty that the real and only object of the execution of the assign- 
ment of January 7th, 1873, was to inyest Bamstein with the entire 
control of the policy, to the end that thereafter the company might 
deal directly with him, and, upon the death of the assured, that he 
might be iuTcsted with full authority to receiye the proceeds of the 
policy and apply them in re-payment of such sum or sums as he 
had loaned to Page upon the security of the policy." 

"In other words, the last assignment may be construed as sim- 
ply appointing Bumstein, upon the death of the assured, to receiTe 
from the company such sum as would then be due on the policy, 
and, after reimbursing himself to the extent of his loan to Page, to 
pay the balance to the persons entitled thereto. A different con- 
struction of that instrument would place Bumstein in the position 
of being pecuniarily interested in the death of Page. Unless com- 
pelled to do so, we should not suppose that he had any desire or 
purpose to speculate upon the life of Page, or to do more than se- 
cure the repayment of the money actually loaned by him to the 
assured." 

It is certainly true in this case, if not conceded, that the orig- 
inal assignment prepared by BoUer was an absolute assignment^ 
and authorizes Boiler to collect the policy with due proyiso, " pro- 
vided that in the meantime that this assignment and power be not 
cancelled and annulled." This was all that Boiler asked at first 

In the 10th of June note, as stated. Boiler claimed that this was 
the original agreement, as he belieyed, saying: " I sent you a paper 
showing the contract under which I paid the first premium for you; 
that is, as long as I paid the premium the policy was to be mine, 
and you were to assign it to me." Subsequently, Boiler, in a per- 
sonal interview, procured an assignment absolute on its face. 

The circuit court held that this assignment bore the impress of 
the original transaction, and stood merely as a security for the ad- 
vances made by Boiler. 

If the assignment was absolute, as it appeared upon its face to 
be, and was so intended to operate between the parties, we must 
consider whether Boiler held such an insurable interest in the life 
of Moore as would render such an assignment valid. The policy 
as taken out by Moore was a valid contract, and as such was 
assignable by the assured to Boiler as security for any sums lent 
to him or advanced for the premium and assessments upon it. 
But was it assignable to Boiler for any other purpose? 
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As wfts said \>j Mr. Justice Field in a similar case (Wamack ys. 
Dayis, 104 XT. S. R, 779) : " The association had no insurable in- 
terest in the life of the deceased, and could not have taken out a 
policy in its own name. Such a policy would constitute what is 
termed a wager policy, or a mere* speculation contract upon the 
life of the assured, with a direct interest in its early termination. 
It is not easy to define with precision what will, in all cases, con- 
stitute an insurable interest. It may be stated, generally, however, 
to be such an interest arising from the relations of the party ob- 
taining the insurance, either as creditor of or surety for the as- 
sured, or from the ties of blood or marriage to him, as will justify 
a reasonable expectation of advantage or benefit from the continu- 
ance of his life. It is not necessary that the expectation of ad- 
vantage or benefit should be always capable of pecuniary estima- 
tion, for a parent has an insurable interest in the life of his child, 
and a child in the life of his parent; a husband in the life of his 
wife, and a wife in the life of her husl>and. The natural affection 
in cases of this kind is considered as more powerful, as operating 
more efficaciously, to protect the life of the insured than any other 
consideration. But in all cases there must be a reasonable ground, 
founded upon the relations of the parties to each other, either 
pecuniary, or of blood, or affinity, to expect some benefit or advan- 
tage from the continuance of the life of the assured." 

The foregoing was approved in the subsequent case of Connecti- 
cut Mut Life Ins. Co. vs. Lachs (108 U. S. R, 603), and again in 
N. W. Mui Life Ins. Co. vs. Armstrong (117 U. 8. R, 597), the 
same learned justice saying in that case as to an assignment : '' A 
policy of life insurance, without restrictive words, is assignable by 
the assured for a valuable consideration equally with any other 
chose in action when the assignment is not made to cover a mere 
speculative risk, and thus evade the law against wager policies, 
and payment thereof may be enforced for the benefit of the 
assignee." 

The assignment of a policy, however, to a party not having an 
insurable interest is as objectionable as the taking out of a poHcy 
in his name. To the extent in which the assignee stipulates for the 
proceeds of the policy beyond the sums advanced by him, he 
stands in the position of one holding a wager policy. The law 
might be readily evaded if the policy, or an interest in it, could, in 
consideration of paying the premiums and assignments upon it, 
and the promise to pay upon the death of the assured a portion of 
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its proceeds to his representatiTes, be transferred, so as to entitle 
the assigee to retain the whole insurance money: Wamack vs. 
Davis, supra; Franklin Life Ins. Co. vs. Hazzard, 41 Ind., 116; Ste- 
vens vs. Warren, 101 Mass., 564; Cammack vs. Lewis, 15 WalL, 
643; Cooper vs. Shaeflfer, Adm'r, Atlantic Rep., voL 2, 548: Corson's 
Appeal, 113 Pa. St, 438; Cooper vs. Weaver's Adm'r, Atlantic Bep., 
vol. 2, 780: Lamont vs. Hotel-Men's^Mut. Ben. Asso., 30 Fed. Bep., 
817; Batdorf vs. Fehen, 9 Atlantic Bep., 468; Sheegar vs. Garman, 
4th AtL Bep., 60; Buth vs. Katterman, 3 AtL Bep., 835, and note; 
Price vs. Supreme Lodge Knights of Honor and Others, 4 South- 
western Bep., 633; Missouri Valley Life Ins. Co. vs. McCann, 12 
Pac. Bep., 517, and cases cited. ^ 

While the foregoing is in accordance with the weight of authority, 
the decisions are not uniform, and we are referred to numerous de- 
cisions to the contrary as to assigned policies: St. John vs. Ameri- 
can Mut. Life Insurance Co., 13 N. T., 31; Yalton vs. National Loan 
Fund Life Assurance Company, 20 N. T., 32; Ashley vs. Ashley, 3 
Simons, 149. The New York Court of Appeals holding that a valid 
policy of insurance effected by a person upon his own life is assign- 
able like an ordinary chose in action, and that the assignee is en- 
titled, upon the death of the assured, to the full sum, payable with- 
out regard to the consideration given by him for the assignment, or 
to his possession of any insurable interest in the life of the assured. 
But we are of opinion to follow the decisions on this subject of the 
Supreme Court of the United States, and those of other courts in 
accord therewith. And we are of opinion that if there be any 
sound reason for holding a policy invalid when taken out by a party 
who has no interest in the life of the assured (which will not be 
denied), it is difficult to see why that reason is not as cogent and 
operative against a party taking an assignment of a policy upon the 
life of a person in which he has no interest. The same ground 
which should invalidate the one should invalidate the other, so far, 
at least, as to restrict the right of the assignee to the sums actually 
advanced by him. 

In the conflict of decisions on this subject we are fre.e to follow 
those which seem more fully in accord with the general policy of 
the law against speculative contracts upon human life. Justice 
Field, in Wamack vs. Davis, supra. Of the dangerous and perni- 
cious tendencies of such policies, where one person is enabled to 
hold a money interest in the death of another, and, for gain, to 
desire and bring about the death of another by felonious means, ia 



Digitized by 



Google 



1890.J Meyer dk Co. vs. Queen Ins. Co. 46 

lorciblj illustrated b j the case of the N. Y. Mut. Life Ins. Co. vs. 
Armstrong, supra, where Hunter induced his friend Armstrong to 
insure his life in his own name and assign the policy to him, and 
within six weeks waylaid him on the highway at night, and slew him 
with blows inflicted from behind, for whichhe was afterwards hanged. 

The decision of the circuit court is, we think, without error. 
The transactions between the parties were rightly considered as a 
whole, each supporting the other; but, if the assignment is absolute 
in the first place, the decree is still right, because Boiler had no 
greater insurable interest in the life of the assured than is decreed 
him. 

The decree of the Circuit Court of Bockingham appealed from 
here must, therefore, be affirmed. Decree affirmed. 
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SUPREME COURT OP LOUISIANA. 



y. & A. METER & CO.l 
vs. 

QUEEN ma CO.* 

In oonstniiDg insaranoe oontraots in which there is some ambignity, courts 
should be guided by the rule that where two interpretatious equally fair 
may be siYen, that which gives the greater indemnity shall preysil. Un- 
der a policy which does not forbid repairs per se, but imposes the condi- 
tion on the insured to obtain the written consent of the company before 
doing any act which may increase the risk insured against, courts will 
not conclude that repairs, though very extensiye, and bordering on re- 
coustmctioUj operate an increase of risk, but will weigh the decree of care 
used by the insured while making such alterations, and all circumstan- 
ces connected with the operation, and decide each case on the particular 
showing therein made. An addition or extension to an insured building 
does not of itself operate an increase of the risk. The improvements made 
to the building in connection with the extension may decrease the risk. 

Messrs. Fabiub, Jonas & EBurrooHinTT, for Plaintiffs. 
Mr. H. H. Hall, far Defendant and Appellee. 

« DMialoB wnAwttd, DeMmber % 1889.— BoTentng OiTll Diatriot Court for the Fariali of 
OrlMiw. (Ins. L. J., YoL 18, page 388). 
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POOHB, J. 

This action is on a policy of insurance on a sugar-house which 
was totally destroyed by fire on Jan. 4, 1887. The amount of insur- 
ance was $10,000, and the amount claimed is $8,802.84 as the 
proportion due by the defendant; there being insurance on the same 
property in another company. 

Plaintiff's appeal from a judgment which rejected their demand 
in full The defense on appeal presents three points, which are all 
three predicated on the following stipulations contained in the fifth 
of certain conditions appended to the policy: — 

" This policy shall become void, in case the assured shall have 
made any false representation, or concealed any fact material to 
the risk, or in case the risk insured against be increased by any 
means whatever without the insured giving notice to the company 
and obtaim'ngthe written consent therefor indorsed on said policy." 

The grounds of defense are:— 

First— That the building insured was described by the insured 
as " his brick shingled sugar-house and purgeries," when in fact 
one of the purgeries was a two-story frame structure. 

Second — That without giving notice to the company, and without 
its knowledge or consent, the insured tore down and completely de- 
molished a large portion of the sugar-house, which he rebuilt, mak- 
ing a new sugar-house of new and different materials, that he de- 
stroyed the boiler-sheds, building new ones in their stead in a dif- 
ferent place, and that he increased the size of the cane-shed by some 
eighty feet in length, which works were not ordinary repairs, but 
new constructions, during the making of which, ' from the 8th of 
August to the 6th of October, 1886, the buildings were placed and 
remained under the control of numerous workmen, thereby ma- 
terially increasing the risk insured against. 

Third — ^That without the knowledge or consent of the company, 
the insured converted the two story frame structure, described as a 
'' purgery," into a sleeping apartment, in which was erected a stove, 
the pipe of which passed through the side or window of said build- 
ing in which sugar-house hands slept, and in which the fire alleged 
to have damaged the sugar-house originated, thus changing the use 
of said purgery in violation of a stipulation in section 5 above re- 
ferred to, in which it was convenanted that the premises should 
not be occupied or used for any other purpose than that stated in 
the policy. The policy was issued to the owner of the property, 
Adolph Meyer, and purported to cover the following risks : — 
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fSyOOO on hia brick shingled sngar-honse and pnrgeries; $4,250 on his vac- 
nam pans; $500 on his other machinery and appurtenances, exclnsiye of pumps, 
tanks and mill pro rata contained in above described buildings; 9250 on his 
boiler sheds; |2,00Oon his boilers while contained therein. 

First — On the first ground of defense it is in proof, and it is not de- 
nied by plaintiffs, that one of the purgeries was a wooden struct- 
nre; but the question for discussion is to ascertain whether the in- 
sured had represented it as built of brick. 

Our construction of the language used as hereinabove tran- 
scribed does not justify such a conclusion. In quoting the words 
"brick, shingled sugar-house and purgeries" defendant's 'counsel 
inadvertently but invariably puts a comma between the words 
** brick " and " shingled;" and thus punctuated the sentence might 
be construed as meaning a '' brick and shingled sugar-house and 
brick purgeries." 

But there is no such punctuation either in the application for in- 
surance, or in the policy itself which is before us in its original form. 

And besides, in the item referring to the insurance on the ma- 
chinery and appurtenances, the policy contains the statement that 
the same ''are contained in above described buildings." 

The tu9e of the word " buildings " in the plural, in referring to 
the "brick shingled sugar-house and purgeries," shows dearly to 
our minds that the parties did not consider the " sugar-house " 
and the " purgeries" as a unite or as a single entity, forming to- 
gether but one object or building, and thus all covered by or in- 
cluded in the same descriptibn. 

And in point of &ct the diagram of the insured buildings shows 
that the two side purgeries as described were merely wings of the 
main building. The evidence shows, as all persons familiar with 
the peculiar construction of sugar-houses know, that purgeries are 
not usually considered as parts of the sugar-house proper, from 
which they are generally separated by a wall or other partition. A 
purgery is a room in which hogsheads full of sugar are placed in a 
standing or upright position for the purpose of being drained. To 
drain sugar is to separate molasses contained in all sugars, cooked 
or boiled in open kettles, from the sugar itself. Through small holes 
or apertures made at the bottom of the hogshead, lai^e enough for 
a liquid to run through, but not large enough to pass sugar or solid 
matter, the molasses runs into a reservoir, usually of cemented 
brick, over which the hogsheads containing sugar are placed on 
beams or rafters at a short distance from each other. 
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These bnildings or apartments are not usually built as staunch as 
those portions of the sugar-house which are specially dcToted to the 
extraction of the juice from the cane and to the boiling of it into 
sugar; and hence they are generally less exposed to destruction, 
either from fire or from boiler explosions, as they are remote from 
the places in which intense fire is handled or used and steani 
generated. 

Hence it is that ^'purgeries" are usually mentioned as separate 
appurtenances in descriptions of sugar-houses, especially in con* 
tracts of insurance, and for that reason the insured in this case and 
the coi&pany itself made a distinct and a separate mention of them. 
From all of which we conclude that the insured did not intend to- 
represent, and the insurer did not understand them to be described, 
as brick structures. Hence the case does not fall within the effect 
of the rule iuToked by defendant's counsel as settled by the case of 
Chase vs. Hamilton Insurance Company, 20 New York Reports, page- 
62, in which it was held that the description of a " stone dwelling 
house " included the wooden kitchen and that the latter should have 
been specially mentioned to aToid the effect of misrepresentatioiL 

If even we had felt a doubt as to the correctness of our construc- 
tion of the language used by the insured, and had hence concluded 
that the language was ambiguous, we should have reached the^ 
same result under the guidance of the wise rule culled from judi- 
cial interpretations of similar language, and formulated by Mr. May^ 
in his valuable work on insurance. 

Speaking of insurance contracts he says: — 

" Having indemnity for its object the contract is to be construed 
liberally to that end, and it is presumably the intention of the in- 
surer that the insured shall understand that in case of loss he is to* 
be protected to the full interest which any fair interpretation will 
give. The point of the rule is that where two interpretations^ 
equally fair may be given, that which gives the greater indemnity 
shall prevail" May on Insurance, s. 174, p. 203. 

We are therefore clear in our conviction that the policy was not- 
avoided by any alleged misrepresentation on the part of the insured. 

Second — On the second point of discussion the record shows 
that very extensive repairs and radical changes were made in, to, 
and around the sugar -house, and that for the purpose of making 
the same, large numbers of workmen were employed about the build* 
ings from the beginning of August to the middle of October, 1886.. 

A portion of the sugar-house proper, about 100 feet in length by 
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fortyHseven feet in width, was entirely replaced by a new structure 
of the same dimensions; the former boiler-sheds, one of which was 
on either side of the sugar-house, were torn down and all the boil- 
ers were constructed on one and the same side and covered by & 
single shed. The cane-shed was enlarged by eighty feet,' and a 
portion of the former shed was inclosed by planks and converted 
into a mill and engine room. 

The entire roof of the sugar-house, including all accessory build- 
ings, was renovated and altered from a shingle to a corrugated 
iron roof. 

The condition in the policy did not forbid repairs per se, but 
only incidentally in so ^ as they might tend to increase the risk* 
The repairs, alterations, and reconstruction were made during the 
summer months, when the building was vacant and unoccupied, or 
used for no purpose incident to the ordinary use of a sugar-house* 
They were made at a time when no fires are needed or used for 
warming purposes, and the whole labor and operations throughout 
carried on under the supervision of the plantation manager or over- 
seer. Hence we conclude that during that time the risk insured 
against was not increased. 

Now as to the changes and alterations made, we find that far 
from increasing the risk, they palpably and materially decreased 
the same. 

We have no hesitation to declare that in our opinion the sugar- 
house after the repairs, alterations, and reconstruction complained 
of had been completed was a far better risk for insurance against 
fire than it was at the time when the policy was issued. 

An immense area of shingle roof made way for corrugated iron 
roo^ a style of material thus used on account of its recognized 
safety from fire. Wooden windows and shutters had been replaced 
by glazed sash. 

Old and dangerous boiler sheds had made way to a single shed, 
inclosed and covered with corrugated iron. 

And we feel confident that the danger from fire to that portion of 
the cane-shed which was used for a mill and engine-room had 
thereby decreased instead of being increased. An open space cov- 
ered by shingles, resting on wooden posts, under which cane straw 
was unavoidably spread about, under which work was done by 
promiscuous laborers and requiring no special skill, in close prox- 
imity to the engine boilers and to the fire furnaces and opened to 
the winter winds is certainly a more prominent danger point for 

VOL. ZIX.-4. 
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fires than the some space ander an iron roo^ indosed by planks, 
resting on brick foundations, lit up by means of glazed sash, and 
under the control of skilled laborers, such as engineers and their 
assistants. 

Surely counsel cannot be serious in arguing that such an alteration 
would increase the risk of fire insurance. 

As to the extension of the cane-shed we hold that the new shed, 
as it stood on the day of the fire, although larger than it was at the 
date of insurance, but with an iron instead of its former shingle 
roof, was less exposed to fire than it was before. 

We have carefully studied all the authorities submitted to us by 
defendant's counsel, and we are aware that some decisions are to 
the effect that an extension of the insured building is considered as 
an avoidance of the policy. 

But we prefer to adopt the views of those courts which hold that 
the rule is not absolute, and that each case must be tested under 
its own peculiar circumstances, to be left to and weighed by the 
jury: May on Insurance, sees. 222, 223, 224; Jolly's Administrator 
vs. Baltimore Equitable Society, reported in Bennett's Fire Insur- 
ance Cases, voL 1, p. 187. 

We understand the correct view to be in the construction of in- 
surance contracts that the insurer must be protected against the 
recklessness or fraudulent practices of the insured, and that the 
true intent of both parties, tested in honest purposes and with fair 
intentions and proper motives on both sides, is to be sought and * 
should be enforced. 

We understand that the numerous conditions appended to the 
poUcy in this case, and to insurance contracts generally, and usually 
printed in such small type that the best and keenest eyes are needed 
to decipher them, are intended to screen the company against 
fraud and deception, but not to entrap the guileless insured who 
honestly seeks protection from unforseen and above all unexpected 
losses by fire, either accidental or incendiary. But surely courts 
would be recreant to their plain duty if defences resting on such 
conditions, seldom brought home to iJie insured in any other way 
than by small print, very difficult to read, would meet with favor. 

In this very case one of the conditions printed in most diminutive 
type is to the effect that the policy is to become void in case the 
insured building '* shall become vacant or unoccupied." Now surely 
everybody, including the insurance company, knows that between 
the mouths of March at the latest, and October, sugar-houses are 
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not ased and are therefore vacant and unoccupied. And yet such a 
chiose was left in this contract. It ia hardly to be supposed that if 
this sugar-house had been burned at any time between these 
months such a defense could have preyailed. 

In Tiew of such conditions we somewhat share the indignation 
of the Supreme Court of Illinois when it said: " Such conditions, 
printed as they usually are, in the smallest type, and read with great 
difficulty, are but traps when the attention is not called to them." 
62 HI, 460, Jones Ts. Ins. Co. 

Third — ^There is no more force in the third contention of the de- 
fendant, which is to the effect that the risk was increased by con- 
verting and using one of the buildings described as a purgery as a 
sleeping-apartment for sugar-house employes with the luxury 
of a stove. 

It is in proof, and it appears from the application of the insured, 
that the sugar-house was worked exclusively by steam and that 
vacuum pans were used in boiling the sugar. 

Now it is well known, as is shown by the evidence, that in such 
sugar-houses purgeries are not used as such, the sugar being 
drained by means of centrifugals. 

Hence it follows that in the present case the word '' purgeries ' 
was simply used as descriptive, and not as a representation that the 
buildings described as '* purgeries" were absolutely to be used 
as such. 

It is in proof that the three apartments named *' purgeries " had 
been originally built for such purpose, but that such use thereof 
had been abandoned long before the date of this insurance. 

But, be that as it may, it is in proof that in many sugar-houses, 
and particularly in the one now under discussion, in the vacant loft 
above the purgery proper, sleeping accommodations were provided 
for sugar-house hands, who do night work, some of whom are 
awaked at midnight, others retiring for rest at that time. 

The evidence shows that such use of one of the so-called purger- 
ies bad prevailed fdr several years before the fire, and that the ob- 
noxious stove had been placed therein since the year 1882. 

After a thorough review of the many defenses, very ably discussed 
by counsel for the defendant, we reach the conclusion that the case 
is with plaintifGs, and that they are entitled to recover on their policy. 

But we are in accord with defendant's counsel that the amount 
of their claim is not supported for more than $6,556. 
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His calctdationB on that point are correct, and they find ample 
sanction in the evidence which it is unnecessary to detail in this 
opinion. 

It is therefore ordered that the judgment appealed from be an- 
nulled, avoided, and reversed, and it is now ordered, adjudged, and 
decreed that plaintiffs do have and recover judgment against the 
defendant company in the sum of $6,556, with legal interest from 
Jan. 4^ 1887, until paid, and for cost of suit in both courts. 



SUPREME COURT OP WISCONSIN. 



SETK ET AL. 

vs. 
MILLERS' NATIONAL INS. CO.*j 

The policy of a mutual company proyided that in case of neglect for thirty 
days after notice to pay any assessment on the premium note, it should 
be yoid until such payment was made. 

Heldj That the provision did not apply to an assessment of which notice was not- 
given until after the destruction of the property by fire. 

Held, that the valued-policy law of Wisconsin, makinffthe amount insured the 
value of the property in case of total loss, appnes to all insurance con- 
tracts affecting Wisconsin property, though made in other states with, 
companies of such other states. 

Where all the combustible materials were destroyed and the brick walls were 
useless as walls, so that the identity and specific character of the buildinga 
as such were destroyed, there was a total destruction of the property 
within the statute. 

Htldj That a submission to arbitration and an award is not a waiver of the 
valued -policy law, and will not prevent the insured from claiming the 
benefit of the law. 

Ellis, Gbeene & MiiRRn.T. and M. H. Beach, for Appellani. 
John Watawa (Tubneb & Timlin, of coansel), /or Respondents. 

Lyon, J. 
The defendant company is a corporation organized under the 
laws of Illinois, and doing business as a mutual insurance company 
in the city of Chicago. This action is upon a policy of insurance 
issued by it to the plaintiffs, dated September 5, 1885, in and by 
which it insured the plaintiffs for fiye years against the loss by fire 

• Deoliion rendered, Janiuury 'i9, 1889. 
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of or damage to certain real and personal property in the city of 
Kewaunee, Wis., to the amount of $10,000. The insured property 
is described in the policy in four subdivisions, and the amount of 
insurance thereon is specified therein as follows: (1) Two flouring- 
mill buildings,— one frame and the other brick, — and a brick boiler 
and engine house, all known as the *' Northwestern Mills," insured 
in the sum of $1,785; (2) fixed and movable machinery, tools, and 
fixtures in such flouring-mill buildings, in the sum of $4,775; (3) 
engine, boiler, tools, machinery, and implements in the engine and 
boiler house, for $840; and (4) grain, flour, feed, etc., in such build- 
ings, for $2,500. On August 27, 1887, the insured property, or at 
least most of it, was destroyed by fire. Due proofs of such loss 
were afterwards furnished to the defendant as required by the 
policy. There was concurrent insurance on the property, and the 
proportion of loss to be paid by the defendant (if liable on the 
policy) on account of the burning of the insured property, except 
the buildings first above described, was agreed upon by the parties, 
and is not here in controversy. The sums thus agreed upon are, 
on the property described in subdivision 2, $4,875; in subdivision 
3, $395; and in subdivision 4, $1,345.72. Such proportion on the 
buildings (subdinsion 1) if the policy is held subject to Bev. Si, 
§1943, is $1,785, the amount of the insurance written therein; but 
if it is not a valid policy under that statute, the proportion of the 
loss on such buildings to be paid by the defendant (if otherwise 
liable) is $1,102.13. This sum was ascertained by an award of 
arbitrators, determining the amount of the loss on such buildings, 
made pursuant to a submission of the matter by the parties to such 
arbitrators. Other material facts in the case are stated in the 
opinion. The jury found specially that the loss by the burning of 
such buildings exceeded all the insurance thereon, and that the loss 
was total The court held that the policy was governed by the 
above statute, and allowed the plaintiffs $1,785 on account of the 
loss of the buildings. Judgment was entered for the plaintiffs June 
11, 1888, for $8,490.82 damages, and for costs. Soon after, and 
before this appeal was taken, the plainti£b duly entered a remission 
of $116.56 of that amount, thus reducing the damages to $8,374.26. 
The defendant appeals from the judgment. 

1. The first question to be determined is whether the defendant 
company is liable at all on the policy in suit. This question arises 
out of the following facts: The company does business on the 
mutual plan, and as a part consideration for the policy the plaintiffs 
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executed to it its premium or deposit note for $2,750 as a basis for 
assessments to pay losses. The by-laws of the company provide 
that if a policy-holder neglects, for thirty days after notice thereof, 
to pay any assessment on his note, his policy ** shall be null and 
Toid and of no effect until such payment is made." The plaintifb 
were notified September 5, 1887 (which was after the insured 
property had been burned) that an assessment of $192.50 had 
theretofore been duly made upon their deposit note. They hare 
never paid this assessment, and it is claimed that the policy thereby 
became forfeited, or, at least, that no action can be maintained upon 
it until the assessment is paid. An examination of the language of 
the above by-laws will show that its scope and effect is misappre- 
hended, and that the non-payment of the assessment falling due 
after the loss does not, by its terms, result in defeating an action 
upon the policy. The provision in the policy that it shall be null 
and void in the contingency named necessarily means that the con- 
tract of indemnity written therein shall thus become null and void. 
But, before the delinquent assessment became payable, such con- 
tract of indemnity ceased to exist, and there was nothing upon 
which the provision could operate. By reason of the destruction 
of the insured property, the obligation of the insurer to pay the loss 
became absolute, subject only to the conditions that due proofs of 
loss should be made. Thus the relation of debtor and creditor 
existed between the parties when the plaintiffs made default in 
respect to the assessment, and it is immaterial that the amount of 
loss was not actually due when the assessment became payable. 
The by-laws do not provide that a default after loss shall forfeit 
such indebtedness, but only the contract of indemnity, and when 
the default occurred there was no contract to be forfeited. But 
had the by-laws contained the additional provision that a default in 
the payment of an assessment after the liability of the insurer on 
the policy had become fixed and absolute (which it does not), we 
should then have the question decided in Dogge vs. Insurance Co. 
(49 Wis., 501) and in Alkan vs. Insurance Co. (53 Wis., 136), wherein 
it was held that, after liability actually attaches under the policy, 
the entire relation between the parties is changed from that of 
insurer and insured to that of debtor and creditor, and clauses in 
the policy which provide that certain acts or omissions of the insured 
shall invalidate it are inoperative. See, also, 2 Wood, Ins., p. 758, 
§ 861. We think the rule and reasoning of those cases would be 
applicable here, did the by-laws of the company contain the pro- 
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Tiaion above saggested, and we should be compelled to hold the 
proTiflion void. We condade, therefore, that there has been no 
forfeiture of, or suspension o( liability on the policy, and the 
insurer remains liable thereon for the loss. 

Much testimony was introduced or ofiEered on the trial by the 
plaintifb to show a waiver of the alleged forfeiture by an agent of the 
defendant company, and the general officers thereof, and on the 
part of the defendant to show want of authority by such agents and 
officers to make an effectual waiver thereof. The views above 
expressed render all such testimony, and all rulings of the court 
either admitting or rejecting it, entirely immaterial There are 
numerous exceptions to such rulings, but they require no further 
notice. 

2. Having determined that the insurer is liable on the policy for 
the loss caused by the burning of the insured property, we are now 
to ascertain the extent of such liability. As before stated, the only 
controversy between the parties is the amount of loss on the build- 
ings described in the first subdivision in the policy. 

(1) Is the policy in respect to that property governed by section 
1,943, Bev. St.? It is there provided that ** whenever any policy of 
insurance shall be written to insure any real property, and the 
property insured shall be wholly destroyed, without criminal fault 
on the part of the insured or his assigns, the amount of the insur- 
ance written in such policy shall be taken conclusively to be the 
true value of the property when insured, and the true amount of 
loss and measure of damages when destroyed. ** The defendant 
company introduced or offered testimony tending, or which might 
have tended, to show that the contract of insurance was made 
exdnsively in the state of Illinois, and that the laws of that state 
limit the liability on the policy to the actual loss. Some of this 
testimony was rejected. The contention of counsel for the company 
is that if those facts existed — ^the defendant being an Illinois cor- 
poration, and the loss being payable in that state — the contract is 
governed by the laws of that state, and hence that section 1,943 of 
our statutes does not affect the recovery. The circuit court held 
otherwise, and we think correctly. Section 1,943 affects real 
estate only, and is general in its terms. It does not except from its 
operation insurance contracts made elsewhere. It is founded upon 
what the legislature regarded as sound public policy, and mani- 
festly was intended to apply to all insurance contracts, no matter 
where made, affecting real property in this state. It is as competent 
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for the legislature to enact suoh a law as one prescribing the mode 
of execution and the effect of deeds, leases, or other conveyances 
of real property situated in this state, no matter where such instru- 
ments were executed. Hence, conceding this to be an niinoiB 
contract, still it is governed by section 1,943, if otherwise within 
that section. See Beilly vs. Insurance Co., 43 Wis., 449; Thomp- 
son vs. Insurance Co., id., 469; Bammessel vs. Insurance Co., id., 
463; Thompson vs. Insurance Co., 46 Wis., 389. 

(2) Were the insured buildings wholly destroyed within the 
meaning of section 1,943 ? The evidence is that all the combusti- 
ble material in the structures was destroyed, and, although portions 
of the brick walls were left standing, yet they were useless as walls, 
and many, perhaps most, of the bricks therein were spoiled by the 
heat. It cannot be doubted that the identity and specific character 
of the insured buildings were destroyed by the fire, although there 
was not an absolute extinction of all the parts thereof. This was 
an entire destruction of the buildings, within the meaning of the 
statute: 1 Wood, Ins., § 107. The jury were so instructed. 

(3) The parties submitted the question of the amount of loss on 
the buildings to arbitrators, pursuant to a stipulation contained in 
the policy, and the arbitrators awarded the same at a sum which 
would make the liability of the company $682 less than it would be 
if the policy is enforced under the statute. It is claimed that the 
submission is a waiver of the benefits of the statute, and that the 
defendant's liability is limited by the award. This proposition was 
negatived by this court in Thompson vs. Insurance Co., supra. In 
the opinion in that case, after referring to the cases in 43 Wis., 
above cited, Mr. Justice Orton says: ''If a stipulation in the policy 
of insurance that the loss or damage should be established accord- 
ing to the true and actual marketable value of the property 
destroyed will not be enforced to lessen the amount of insurance 
written in the policy, against the rule established by the statute,, in 
a court of law, much less will the award of arbitrators chosen by the 
parties under another stipulation, lessening such amount, be cor- 
rected and enforced in a court of equity." 

3. The judgment for damages, after deducting the sum remitted 
therefrom, is $8,374.26. The items which may properly be included 
therein are the following: Loss on account of property described 
in subdivision 1, $1,785; in subdivision 2, $4,876; in subdivision 3, 
$395; and in subdivision 4, $1,345 72; total, $8,400.72. Deduct 
unpaid assessment, $192.50, and $411 interest thereon from Sep- 



Digitized by 



Google 



1890.] Continental Ins. Co. vs. Munns. hi 

iember 5 to December 25, 1887,— in all, $196.61. Balance, $8,204.11. 
Interest thereon at 6 per cent, from December 25, 1887, to date of 
judgment, June 11, 1888, $225.88. Total, $8,429.99, due plaintifb at 
date of judgment. This is $55.78 in excess of the judgment as 
entered, less the sum remitted. This computation is on the basis 
^famished bj the agent of the company, and in all respects is most 
favorable to the company. A computation on strictly legal rules 
would probably somewhat increase the amount due on the policy. 
There is an item of $58, salvage, five-sixths of which, or $48.33, is 
-chargeable to the plaintiffs on the policy it suit. It is understood 
that this sum was deducted from the amount which would other- 
wise have been due plaintiffs under the fourth subdivision of the 
policy, and that the $1,845.72 allowed them under that subdivision 
is the balance of loss after deducting the amount of such salvage. 
Bat if this is not so, and the deduction should be from the judg- 
xaent, still the judgment is not too large. It is believed that the 
foregoing propositions include and determine all the errors assigned, 
•either rendering them unimportant, or overruling the exceptions. 
The judgement of the circuit court must be affirmed. 



SUPREME COURT OP INDIANA. 



CONTINENTAL INS. 00. j 

vs. ) 

WILLIAM MUNNS.* ) 

The policy insured B. on his honse and farm bnildinffs and personal property 
contained therein. It stipulated that it should be yoid in case of incum* 
brance, and without consent B. afterwards mortgaged In ylolation of the 
condition, and then sold the property and transferred the policy. The 
company subsequently assented to the transfer and sale, but in ignorance 
of the mortgage, a loss ensued. 

EMj That there was a new contract between the company and the purchaser, 
and the rights of the latter were not inyalidated by the yiolation of the 
policy condition by B. 

Obase and Ain>EB80K, for AppdlarU. 
H. H. DocBTEBiCAK, foT Appdlee. 

• Opinion filed, September 17, 1889. 
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■ MrrcHEiX) J. 
This is an appeal from a judgment rendered by the Montgomerj 
Circuit Courts in faror of William Munns against the Continental 
Insurance Company. The questions for decision arise upon the 
following facts: On January 17, 1883, the insurance company 
aboTed named delirered to John Bittle a policy of insurance by 
which it insured his dwelling-house and its contents, consisting of 
household furniture, etc., his bam, sheds, and granary and their 
contents severally, consisting of farming utensils, wagons, carriages, 
grain, horses, etc., for a period of five years, for a gross premium of 
$3T. At the time the policy was issued, Bittle owned the farm 
upon which the several buildings insured were situate, and the 
personal property covered by the policy was in the buildings therein 
described, the insurance being apportioned in specified sums upon 
the several buildings and the property therein situate. The policy 
contained a stipulation of the following purport:. '^If the appli- 
cant shall mortgage or otherwise encumber the property hereby 
insured, without notice to and consent of the company indorsed 
hereon, this policy shall be null and void." On the 27th day of 
June, 1885, Bittle, without notice to the company, and without it» 
knowledge or consent, mortgaged the farm upon which the house,, 
bam, and other buildings insured were situate, to the Provident 
Life & Trust Company of Philadelphia, to secure a loan of $5,000. 
In the month of September following he sold and conveyed the* 
land, with the buildings thereon, to William Munns for the consid- 
eration of $12,000, and in a few days thereafter, without any new 
consideration, transferred the policy of insurance to the purchaser*. 
The latter soon afterwards presented the policy to the company'^ 
general superintendent, who indorsed its consent thereon that the 
policy might be assigned to the purchaser, subject to all the terma 
and conditions mentioned or referred to therein. The company 
had no notice or knowledge of the existence of the mortgage at the 
time it gave its consent to the transfer of the policy. On July 27, 
1886, the bam, shed, and granary and their contents were con- 
sumed by fire, entailing a loss amounting to $1,700. After the 
destruction of the property the company learned of the mortgage 
executed by Bittle, when it refused payment of the loss, on the 
ground that placing the incumbrance above mentioned on the 
property was a violation of the condition of the policy whiok 
rendered it null and void. 
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Whether the judgment shall be affirmed or reversed depends 
npon whether or not the company can avail itself of the default of 
BitUe in an action on the policy by the plaintiff. It must be 
assumed as a matter of course that the latter, when he purchased 
the farm and took an assignment of the insurance policy, had 
knowledge of the mortgage on the land and of the conditioii 
relating to incumbrances in the policy. Imputing to him knowl- 
edge of these fact, the question remains, did he take the property 
strictly as assignee subject to all the infirmities, defenses, or any 
forfeiture which the laches or default of the assignor may have 
imposed upon it^ or did the assignment, with the consent of the com* 
pany, constitute the policy in effect a new and original contract 
between the latter and assignee, unaffected by any previous f orfeit* 
ure that may have occurred ? If the transfer of the policy simply 
substituted the assignee to the rights which the assignor then had 
in the contract, it may well be said that if the latter had no rights 
by reason of the forfeiture, which occurred prior to the assign- 
ment, the next transfer conferred no new rights on the assignee. 
n, on the other hand, the assignment of the policy, vnth the assent 
of the company, constitutes a new, original, and independent con- 
tract between the assignee and the insurer, then it is quite clear 
that no act of forfeiture committed by the assignor before the sale, 
assignment, and consent is available against the policy in the hands 
of the purchaser newly insured. A contract of insurance is purely 
a personal engagement, by which the insurer, for a consideration 
paid, agrees to indemnify the person insured against loss arising 
from damage to his property. The contract appertains to the 
person with whom it is made, and does not run with the property 
insured: Nordyke and Marmon Oo. vs. Gerry, 112 Ind., 535, 13 
N. E. Bep., 683; Cummings vs. Ins. C!o., 55 N. H., 457. It is 
abundantly settled that upon a sale and transfer of property 
covered by a policy of insurance, and an assignment of the policy 
to the purchaser, duly assented to by the company, a new and 
original contract of insurance arises between the insurance com- 
pany and the assignee, which the latter may enforce without regard 
to what may have occurred prior to the assignment. The policy, it 
is said, in such a case, expires with the transfer of the estate, so far 
as it relates to the original holder; but the assignment and assent 
of the company thereto constitutes an independent contract with 
the purchaser and assignee, the same in effect as if the policy had 
been reissured to him upon the terms and conditions therein 
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expressed: Wilson ts. Hill, 3 Meto., 66; Fogg tb. Insurance Co., 10 
Cush., 337; Flanagan ts. Insurance Co., 25 N. J. Law, 506; Cum- 
mings vs. Ins. Co., 65 N. H., 457; Steen vs. Insurance Co., 89 N. T., 
315; Sherman vs. Insurance Co., 46 N. Y., 527; Hooper vs. Ins. Co., 
17 N. Y., 424; Ellis vs. Ins. Co., 64 Iowa, 507, 20 N. W. Rep., 782; 
Wood, Ins. Sec;, 110, 366. 

Where /m estate is sold and the property transferred to the pur- 
chaser, and, upon notice to the insurer, he assents to it, a new and 
original contract of indemnity arises to the assignee, which he may 
enforce in his own name. The policy in such case expires with the 
transfer of the title to the estate, but the assent of the insurer to 
the assignment of the policy constitutes a new contract: Pratt vs. 
Insurance Co., 64 Barb., 589; Fland., Ins., 412, 484; Foster va 
Insurance Co., 2 Qray, 219. 

Aside from the prohibitory clause, policies of insurance, prior to 
any loss, are not in their nature assignable from one person to 
another without the express consent of the insurance company 
issuing them. They are therefore subject to the common law 
rule, the effect of which is that where the assignee of a contract 
gives notice of the assignment to the other party to the instrument, 
and the latter assents to it, the transaction constitutes a new engage- 
ment between one of the parties to the contract and the assignee of 
the other, the terms of which are regulated and fixed by the origi- 
nal contract: Fogg vs. Insurance Co., supra; Wilson vs. Hill, supra; 
Hooper vs. Las. Co., supra, Fland., Ins., 484. 

In order that a policy of insurance may be effectual, the insured 
must have an interest in the property covered by the contract of 
insurance, not only when the contract is entered into, but when the 
loss occurs. If the interest in the property and the interest in the 
policy become separated, the operation of the policy becomes sus- 
pended; and, if a loss occurs while the policy is thus suspended, 
no recovery can be had. An assignment of an insurance policy, 
without a transfer of the property insured, would be an idle cere- 
mony so far as transferring to the assignee any beneficial interest 
in the contract. On the other hand, the transfer of the property 
insured suspends the operation of the policy, which becomes inop- 
erative for want of a subject-matter to act upon, until, by the 
assignment and assent of the company, a new contract of insur- 
ance, embodying the same terms and conditions as the old, arises 
between the latter and the purchaser. The contract of insurance 
thus consummated arises directly between the purchaser and the 
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insurance company, to all intents and purposes the same as if a 
new policy had been issued, embracing the terms of the old. In 
such a case» no defense predicated on supposed violations of the 
conditions of the policy by the assignor will be available against 
the assignee. Until the latter himself does some act or permits a 
condition of things to exist in violation of the terms of the policy, 
he is not in default: Ellis vs. Ins. Co. (68 Iowa, 678, 27 N. W. Kep., 
762) and Ins. Co. vs. Garland (108 HI., 220) are not opposed to the 
conclusions above stated. The case first cited involved a policy 
whichcontainedaprovisionthat^if the title of the property is * * * 
incumbered * * * this policy shall be void." At the time the pol- 
icy was assigned there was a mortgage on the property, which 
remained upon it until after the loss. This condition, as the court 
well says, pertained to the character of the risk as it then was or 
should thereafter be, and when the assignee became a party to the 
condition, he virtually agreed that if there was then or should 
thereafter be an incumbrance on the property, he should not, in 
case of loss, be entitled to recover. The contract provided against 
subsisting incumbrances as fully as it did against those which might 
be made thereafter, and the gist of the defense which the court 
sustained was that the incumbrance was allowed to remain. The 
court fully recognizes the dpctrine of its former decisions which 
hold that an assignment of a policy, with the assent of the insur- 
ance company, creates a new contract, and that the assignee is not 
affected by the acts of the assignor. The other case relied upon 
was predicated upon a policy which contained a stipulation to the 
effect that if " the assured shall allow the buildings herein insured 
to become vacant or unoccupied and so remain, * * * this policy 
shall become void." It was properly held that this provision was 
imported into the new contract, and became a present agreement 
with the assignee, and that as he permitted the premises to remain 
unoccupied the company had the right to avoid the policy because 
he had violated his agreement. The distinction between the cases 
relied on and the present case is obvious. In those cases the 
defenses were not predicated upon acts or defaults of the vendor, 
but upon violations of the terms of the policy by the vendee him- 
self. The policy involved in the present case contained no provision 
against subsisting incumbrances. Future incumbrances alone were 
referred to, and the established rule is that conditions which create 
forfeitures will not be extended by construction: Insurance Co. vs. 
Hazelett, 106 Ind.» 212; Symonds vs. Insurance Co., 28 Minn., 491. 
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There is no pretence that the assignee made any misrepresenta- 
tion concerning the condition of the risk at the time the company 
gave its assent to the assignment. The rule applicable is that a 
failure or neglect on the part of the insured to make known facts 
which the insurer may regard as material to the risk is not a breach 
of a condition in the policy, avoiding it in case of any failure to 
miJie known erery fact material thereto, because the insured has a 
right to suppose that the insurer will make proper inquiries con- 
cerning all facts except such as are supposed to be known or are 
regarded as immaterial: Short ts. Insurance Co., 90 N. Y., 16; 
Burritt ys. Insurance Co., 8 How., 233. In the case last cited 
the court said: "As to the ordinary risks connected with the 
property insured, if no representations whatever are asked or 
given, the insurer must be supposed to assume them, and if he 
acts without inquiry anywhere concerning them, seems quite as 
negligent as the insured, who is silent when not requested to speak." 

An applicant for insurance is not bound, unless inquired of, to 
disclose whether or not the property insured is incumbered. Aa 
the public records usually give information in reference to such 
matters, he may assume that the insurer Jmew of any existing 
incumbrances or deemed it immaterial whether or not the property 
was incumbered. These conclusions lead to an affirmance of the 
judgment. Judgment affirmed, with costs* 
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SUPREME COURT OF MICHIGAN. 



PUDRITZKY 

SUPREME LODGE KNIGHTS OP HONOR* 

The defense was that the insured had falsely represented in his application, 
which was part of the contract, that he had never been afflicted with 
asthma or blood-spitting, and had never applied for insurance and been 
rejected. The medical examiner, who was tne physician of the insured, 
testified that he had filled in the answers from his own knowledge in part, 
after information of the previous rejection of the insured by another 
company on account of astnma, and that some eleven years previous the 
insured had suffered from temporary lung trouble, and had spit blood. 

Meld, That' the question whether the physician filled in the application upon 
his own responsibility rather than from information obtained from the 
insured was for the Jury. If so, the company was not in a position to 
allege that the answers were untrue. 

Sdd, That the previous application of insured for membership in another 
society, ana pretendea endorsement of rejection thereon b^ the medical 
examiner, was not competent evidence of the fact of such rejections. 

Wm. Look and H. F. Chipman (E. P. Oonklt of Counsel), for 
Plaintif. 

Elliott G. Stevenson^ for Defendant, 

Long, J. 

Defendant is a corporation organized under the laws of Missouri. 
The action is brought to recoTer upon a certificate of membership 
issued bj the defendant upon the application of the husband of the 
plaintiff, in the sum of $2,000; the plaintiff being named as bene- 
ficiary. The defense in the court below was that this certificate 
was Toid by reason of the false statements made bj the husband in 
his application for membership. The particular matters relied upon 
in the defense, and which the court below held defeated the recov- 
ery of the plaintiff, were that in the application of Mr. Pudritzky 
he represented and stated, in answer to questions propounded — 
Firsts that he had never been afflicted with the disease of asthma or 

• D«cl«ion rendcrtd, Ootober 11, 1889. 
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blood-spitting; fiecond, that he had never made application for life* 
insurance, and had never been rejected by the medical examiner of 
any lodge or society; and that these statements were untme; 
Attached to this examination was the following certificate, signed 
by the applicant: — 

I certify that the answers made by me to the questions propounded by the 
medical examiner of Cheroskor Lodge No. 1,267, which are attached to this- 
application and form a part hereof, are true, in which there are no misrepre- 
sentations, or suppression of known facts; and I acknowledge and agree that 
the aboYe statement shall form the basis of the agreement with the Supreme- 
Lodge Knights of Honor, and constitute a warranty. 

The certificate contains the following provisions: — 

The Supreme Lodge Knights of Honor issues this certificate to Charlea 
Pudritzky, a member of Ohemsker Lodge No. 1,267, etc., and upon condi- 
tion that the statements made by said member in his petition for membership, 
and the statements made by him to the medical examiner, be made a part of 
this contract. The supreme lodge hereby agrees to pay out of the widows' 
and orphans' benefit fund to his wife, Dorothea Pudritzky, the sum of $2,000^ 
in accordance with and under the laws governing this order, upon satisfactory 
evidence of the death of said member. 

It is insisted by defendant's counsel that these statements and 
misrepresentations were material and amounted to warranty. 

The only controversy in the case is, did the answers made by 
Pudritzky annul the contract? The proofs made by the defendant 
upon these questions are from the application and examination, and- 
the testimony of witnesses. From the application it appears that* 
the following examination was made and answers given: — 

Section 13. Have you ever had any of the following diseases: Question. 
Disease of the lungs? Yes. Q. Spitting blood? No. Q. Any disease not 
mentioned? Pneumonia, eleven years ago. P. S. Has entirely recovered, 
and has not been sick since. Q. Asthma f No. 

Witness Julius Koch testified that he knew Pudritzky twelve or 
fourteen years, and that twelve years ago he had a talk with him 
about hie trouble with his lungs. 

Question. What did he say to you, if anything, with reference to whether 
he had ever been troubled with spitting blood f Answer. I saw him. He 
look bad; and I said, ''Pudritzky, what's the matter f" and he said, ''I have- 
a bad lung." Q. And he told you he was sick— his lungs were bad, and he 
was spitting blood f A. Yes, sir; he was spitting blood. 

Mr. Chrfetian Hoesback also testified that in the year 1874^ 
Pudritzky quit his work in a sash and blind factory on account of 
his health, and that Pudritzky then told him he was so badly off he- 
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had spit blood. Defendant also put in evidence the application of 
Charles Pudritzky for membership in the Knights of Pythias, as 
follows: — 

Application 376, of Charles Pudritzky, of section 22, endowment rank, E. P., 
is disapproved September 12, 1884. A. B. Booth, medical examiner in chief. 
Present condition, asthma. 

In the application of Pudritzky in the present case^ under section 
17 he was asked the following question: — 

Question. Have yon ever been rejected by the medical examiner of any 
lodge or society f and answered, " No." 

To meet this testimonj the plaintiff called as a witness Dr. J. H. 
CarstenSy the examining physician of the Knights of Honor, and 
who was also the family physician of Pudritzky for many years. 
Dr. Carst^ns was shown the application and examination of 
Pudritzky^ and exaxnined as follows: — 

Question. Is this your signature f Answer, Tes, sir; looks like it. Q. Is 
that Pudritzkys signature t A. Tes, sir. Q. Who filled out these t A« I 
fiUed out all these things. Q. From whom did you get the information f A* 
From Mr. Pudritzky, except some I knew myself. I filled out myself, for 
instance, about his former sickness. I filled that out without asking him 
aboDt it. All those questions I filled out myself. 

In answer to the question: "Did he answer these questions 
there?" the witness answered^ 

Tes, sir. I asked him all these questions, and put down the answers ac- 
cording to how he gave them to me, except some of th^m, where I knew all 
about it. I put them down myself without asking him any particular details. 

The witness also testified that he had treated Mr. Pudritzky and 
and his family for fifteen years, whenever he was sick, and knew 
him well, and saw him very often, — almost every day or two. "Wit- 
ness was then shown the question in the examination: "Have you 
ever been rejected by the medical examiner of any lodge or society?" 
and asked : " Did you answer that question ' No ?* " and answered, 
"Yes, sir." Q. fhqplain why it was answered "No." A. I asked 
Pudritzky, " Have you ever been rejected by any other lodge or 
society T' He says, "No, I have not; and I have," he says, "intended 
to join the endowment rank of the Knights of Pythias, and I went to 
their doctor to be examined, and he looked at me, and be says: 
'Why, you have got the asthma; you cannot pass anyhow;' and he 
refused to examine me," Q. And so he refused to examine him ? 
A. That is what he told me. I said: "That is all nonsense. I 

Y«. XIX.--6. 
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have known you for a dozen years, and I have come in your house, 
in and out. I did not see you have any asthma. I do not see how 
you can. There must be something wrong there. And if he did 
not examined you I do not see why you can say that; and you have 
not the asthma, and I will put it down, * No.' " I had known him 
a dozen years. Had treated him eleven years before for inflamma- 
tion of the lu^gs. He spit up blood. He did not have asthma at 
that time, that I knew of. I knew him down to the very day of his 
death. 

Plaintiffs counsel contends that the uncontradicted testimony of 
Dr. Garstens establishes the facts (1) that the spitting of blood was 
a temporary ailment, the result of pneumonia, many years before, 
and from which deceased had entirely reoorered long before the 
application was made; (2) that Pudritzky never had asthma; (3) 
that Dr. Carstens was the agent of the defendant company, and 
assumed to answer the questions in the application without con- 
sultation with deceased, and entirely upon his own knowledge, 
obtained from prescribing for and acting as Pudritzky's family phy- 
sician; (4) that the answer *' No " to the question, '' Have yon ever 
been rejected by the medical examiners of any lodge or society?" 
was fairly explained to the agent of the defendant company, and 
that the agent, upon explanation, decided for Pudritzky, and wrote 
the word "No." 

Defendants introduced some testimony tending to show that after 
this application was made to the Knights of Pythias, and after the 
medioid examiner had made the indorsement of rejection upon the 
application, the secretary notified Mr. Pudritzky of his rejection by 
lel^. It is contended, however, by plaintiff that -there is no 
evidence that Pudritzky ever received the letter. Plaintiff's counsel 
also contends that the court was in error in admitting in evidence 
the application for membership in the Knights of Pytiiias, (1) 
because it did not tend to show that Pudritzky was rejected by the 
medical examiner of any other lodge or society; (2) because the 
law does not make an unsworn certificate of an officer in a foreign 
corporation evidence. It appears from the record that Pudritzky 
died from granular disease of kidneys, or ailments to which these 
several questions relate. There is no evidence in the case that the 
deceased had been troubled with any ailments for eleven years 
prior to the time of making this application, and no evidence but 
that at the time of making the application he was a man in good 
health, and free from disease. He joined the order in November, 
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18B4, and continued in it until he died, in 1887. At the time of his 
medical examination under his application for membership there is 
no evidence but that he was in good health. The examination was 
conducted by the medical examiner of the order, who was also the 
familj physician of the deceased, and by reason of his ](DOwledge 
and intimacy with bis physical condition he was able to write down 
the answers to many of the questions without consultation with 
him. Dr. Carstens, from his testimony, knew at the time he wrote 
the answer to the question about his spitting blood that some eleven 
years before that deceteed had some lung trouble, and had then 
spit blood; yet he evidently regarded it as a mere temporary ail- 
ment, the result of the malady with which he was then afflicted, and 
from which he had fully recovered; and if he took upon himself to 
write the answer " No," being aware of all the facts, the deceased 
oonld not be charged with making false statements in that particu* 
lar. I>r. Carstens was then the agent of the order, fully cognizant 
of all the facts. As was said by this court in Brown vs. Insurance 
Co. (32 N. W. Bep., 610): "A mere temporary ailment or indisposi- 
tion which does not tend to weaken or undermine the constitution 
at the time of taking membership does not render the policy or 
certificate void/' But in the present case, if the testimony of Dr. 
Carstens is true, he assumed to write out the answers to the ques- 
tions upon his own knowledge of the facts, rather than from the 
answer given by the deceased. Whether this is in fact true was 
for the jury, and should have been submitted to them. If it is true 
that Dr. Carstens, acting as agent for the company, assumed to do 
this, the order is not in a position to claim that the answers were 
untrue: Mc Arthur vs. Association, 35 N. W. Bep., 430; Dunbar vs. 
Insurance Co., 40 N. W. Bep., 386; Temmink vs. Insurance Co., 
id., 469. 

The court was also in error in receiving in evidence, under plaint- 
iffs objection, the application and pretended rejection indorsed 
thereon of the application of the deceased for membership in the 
Knights of Pythias. There was no proof in the case that Mr. 
Booth, the medical examiner of that order, ever rejected the 
deceased from that order under a medical examination, except his 
indorsement appearing upon the application. This indorsement 
was not competent evidence to prove the fact of such rejection, or 
that the deceased had asthma, and, even if this was some evidence 
of the fact, it was contradicted by Dr. Carstens, and became a 
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question for the consideration of the jury. The case presents in, 
many points questions of fact that belong to the province of the 
jury to determine, and the court was in error in holding as a mat- 
ter of law, as the issues were presented, that no recovery could be 
had. The judgment of the court below must be reversed, with 
costs, and a new trial ordered. 

Sherwood, C. J., and Campbell and Morse, J J., concurred. 

Champlin, J. I concur in reversing the judgment. 



SUPREME COURT OF TEXAS. 



Appeal from Dallas County, 



SCOTTISH UNION & NATIONAL 1 
INS. CO., Appeliard 

C. H. CLANCY, AppeUee* 

Where the parties have stipulated for an appraisement of amoant of loss a» 
part of the proofs, sach stipulation is a condition precedent to right of 
action. 

To constitute a waiver, the acts relied on must amount to a denial of liabil- 
ity, or refusal to pay the loss. An inspection and partial adjustment, an 
offer to pav a certain sum in satisfaction, and the acceptance of an in- 
ventory of lost or damaged goods, is not a waiver of appraisement. 

AOKEB, C. 

Appellant, by its policy of insurance, issued to appellee, con- 
tracted to insure him against loss or damage by fire to his stock 
of merchandise in the sum of $1,000, or not exceeding the value of 
the loss or damage. Appellee's stock was damaged by fire and 
immediately thereafter he gave notice to the local agent of appel- 
lant who, with the adjuster for the company, yisited the premises, 
inspected the stock, and adjusted the damage upon a portion of the 
goods. Failing to agree in their estimate of damage, the attempt 
at adjustment was abandoned, and the adjuster, who was also the 
adjuster for another company carrying $1,000 insurance upon the 

• Deolffion rendered, May 29, 1888. 
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aame goods, offered appellee |850 in settlement of his claims against 
the two companies. The proposition was declined; and this suit 
was brought July 26th, 1884, to recorer the amount of the policy. 
The attempt to adjust the damage was made on the 20th of May 
1883. On the 29th of the same month, appellee handed to the lo- 
cal agent of appellant an inventory of the goods which were claimed 
to have been damaged and destroyed by fire, amounting to $3,- 
125.52. This inventory was sworn to as being complete and cor- 
rect On the 19th of May, and again on the 22d of May, appel- 
lant's adjuster made written demand on appellee for an appraise- 
ment of the loss under the terms of the policy, and in each de- 
mand notified appellee that the company did not waive compliance 
with any of the requirements of the policy. Appellee refused to 
submit to an arbitration or appraisement of the amount of damage 
and loss. No formal proofs of loss were furnished by appellee, as 
required by the policy. The policy of insurance contains the fol- 
lowing stipulations: ''Loss or damage to property partially or 
totally destroyed, unless the amount of said damage is agreed 
upon between the assured and the company, shall be appraised by 
disinterested and competent persons, one to be selected by the 
company, and one by the assured; and, when either party demand 
it, the two so chosen may select an umpire to act with them, in case 
of disagreement; and, if said appraisers fail to agree, they shall re- 
fer the differences to said umpire; each party to pay their own ap- 
praiser, and one-half of the umpire's fee; and the award of any two» 
in writing, shall be binding and conclusive, as to the amount, of 
such loss or damage." And also * * * " And upon each ar- 
ticle the damage shall be separately appraised, *^ * * and the 
report of the appraisers, in writing, under oath, shall form a part 
of the proofis of loss hereby required; and, until such proofs * * 
* are produced * * * and appraisal permitted, the loss sus- 
tained shall not be payable.'' The policy contains the further pro- 
vision that " the amount of loss or damage * * * to be paid to 
assured, or his legal representatives, sixty days after due notice 
and satisfactory proo& of the same are made by the assured, and 
received at their ofiSce in Hartford in accordance with the terms of 
this policy." It is contended by appellant that the suit was prema- 
turely brought, (1) because no proofs of loss had been furnished, as 
required by the terms of the. policy; and (2) because of appellee's 
refusal to submit to appraisement the amount of loss and damage 
sustained. Upon the part of appellee it is contended that the 
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inrentory of goods lost and damaged, furnished to appellant's agent, 
was sofficient proof of loss; and (2) if the inrentory was not suffi- 
cient proof of loss, then the acceptance of it by appellant's agent, 
without indicating objection thereto, together with the inspection 
of the premises, the adjustment of the damage to a portion of the 
goods, and the offer to pay $850 in full of loss and damage, were a 
waiyer of any other or further proof of loss, and of the appraise- 
ment by the assured, and received at their office in Hartford, in ac- 
cordance with the terms of this policy. 

By the express terms of the contract, it was made conditions pre- 
cedent to the right of action by appellee that the damages to the 
goods should be appraised upon demand of either party to the con- 
tract, and that the report of such appraisement, under oath, should 
be made a part of the proofia of loss, which were required by the 
policy to be furnished to appellant. It is not denied that appellant 
made proper demand to have the damage appraised, nor that ap- 
pelleer refused to comply with the demand. Howeyer injudicious 
it may be for parties to bind themselyes by such agreement, it 
seems to be well settled that, having done so, they cannot disre- 
gard it. If the stipulation was to deny or repudiate the jurisdiction 
of the courts to determine the rights and liabilities of the parties 
arising upon the contract, we would hold, with the weight of au- 
thority, such stipulation Toid. But here the stipulation does not 
divest the courts of jurisdiction, but only binds the parties to have 
the extent or amount of the loss determined in a particular way, leay- 
ing the question of liability for such loss to be determined, if neces- 
8ai7> by the courts. In the absence of fraud, accident, or mistake, 
the parties haying agreed that the amount of loss should be deter- 
mined in a particular way, we are constrained to hold that such 
stipulation is yalid; and as the contract requires that the report of 
the appraisement of loss shall be made a part of the proofs of loss, 
and that the loss shall not be payable until after such proofe are 
furnished, we must hold that such appraisement and proofs of loss 
are conditions precedent to right of action by the assured: The 
President k Co. ya. Coal Co., 50 N. Y., 250; Holmes vs. Bichet, 56 
CaL, 307; Herrick ys. Belknap, 27 Vt., 673; XJ. S. ys. Bobeson, 9 
Pet., 319; Hudson ys. McCartney, 33 Wis., 345; May on Insur- 
ance, sec. 493. 

But it is insisted by appellee that the stipulation for appraisement 
o the amount of loss, as well as the formal proofs of loss, were 
waiyed by appellant The acts relied upon as constituting the 
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wairer are the inspection and partial adjustment of the loss, 
the offer to paj a certain sum in satisfaction of the damage, and the 
acceptance of the inventory of lost and damaged goods without ob- 
jection. It is not denied that these acts were performed by a duly 
authorized agent of appellant The agent to whom the inventory 
of lost and damaged goods was delivered, testified that, on receiv- 
ing the inventory, he notified appellee that the company expected 
and required proofs of loss, as required by the terms of the policy. 
This is not contradicted by appellee. To constitute waiver, the acts 
relied on must be such as are reasonably calculated to induce the 
assured to believe that a compliance by him with the terms and re- 
quirements of the policy is not desired, or would be of no effect if 
performed. The acts relied on must amount to a denial of liability, 
or a refusal to pay the loss: East Texas Fire Insurance Co. vs. 
Coffee, 61 Tex., 292; May on Ins., sec. 469. It does not appear 
that appellant at any time denied its liability, or refused to pay 
whatever amount of loss and damage might be determined in the 
manner required by the policy to be due to appellee. We think 
the court erred in charging the jury that the acts relied on by ap- 
pellee constituted a waiver of the proofs of loss as required by the 
policy, and in refusing to give the special instruction requested 
by appellant as to the effect of the stipulation in the policy that the 
amount of the loss or damage should be determined by appraisement. 

For the errors indicated, we are of opinion that the judgment of 
the court below should be reversed, and the cause remanded. 

Stattoh, C. J. — ^Report of commission of appeals examined, their 
opinion adopted, and judgment reversed and cause remanded. 
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APPELLATE OOUBT OP ILLINOIS. 

FOURTH DISTRICT. 



ILLINOIS MUTUAL INS. CO. 

SELLERS HOFFMAN.* 

The policy oovered " one-thirtieth part of each of the above named sums, 
amounting in the Aegtee&te to $3,000." The yalue of the property so 
scheduled was |90,000. The total insurance was 9^,000 and the loss |51,- 
000. The company contended that it was liable for one-thirtieth of the 
loss only, or $1,700. 

HeUL That the policy was not one of co-insurance, that the insured must be 
rully indemuified and the company must pay $2,550. 

Heldy That those provisions of a fire insurance policy which favor the insured 
and are best calculated to afford him full indemnity will be most favora- 
bly regarded by the court. 

PouABD & Tatlob, of St. Louis, and Dale & BRABBoaAW, of Ed- 
wardsville, HI., for AppeMant. 

Baker, MoNultt & Bakeb, of Alton, for Appellee, Shabp & Aixit- 
MAN, of Philadelphia, of Counsel, 

Beeves, P. J. 

Appellee was the owner of a cotton mill located at Eelleyrille, 
Pennsylvania. Through a firm of insurance brokers in Philadel- 
phia, appellant issued to appellee its policy on this mill for $3,000. 
The mill was burned, and this is a suit to recover that part of the 
loss covered by this policy. The property insured was by the pol- 
icy itemized (as it consisted of several distinct buildings), and the 
value of each item fixed, and the total value of all aggregated |90,- 
000. The policy contains this statement fixing the amount covered 
by the policy : ^' It is understood and agreed that the Illinois Mut- 
ual Insurance Company, of Alton, Illinois, covers under this policy^ 
No. 101,566, to which this specification is attached and made part 
thereof, one-thirtieth part of each of the above named sums, 

• Opinion filed, NoTvmber 1, 1889. 
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amounting in the aggregate to three thousand dollars ($3,000)/' 
The aggregate value of all the property, as shown by appellee's 
printed schedule furnished to appellant, was $90,000. The total ' 
amount of insurance at the time of the fire was $60,000, and the 
total amount of the loss $51,000, as fixed by the adjusters of appel- 
lant and the other insurance companies interested. The question: 
arising on the record is, what is the extent of appellant's liabilities 
under the terms of its poh'ey ? Appellant contends that it is only 
liable for one-thirtieth of the loss, or $1,700, while appellee insists 
that it is liable for such proportion of the loss as will fully reim- 
burse appellee for the loss sustained, and this proportion would be 
$2,550. So far as shown, the whole $60,000 of insurance was under 
like policies, and if the contention of appellant is accepted, appel- 
lee, instead of being reimbursed the full amount of his loss, would 
only receive two-thirds of his loss, or $34,000. This much is be- 
yond dispute, that the aggregated value of all the property insured 
was estimated at $90,000, and that the policy issued by appellant 
covered one-thirtieth part of each of the items of which the aggre- 
gate value was $90,000, so that the aggregate insurance of appel- 
lant upon appellee's property was $3,000. 

The seventh stipulation printed upon the back of the policy and 
made part of it, provides : " This company shall not be liable for a 
greater proportion of any loss sustained by the assured upon any 
property described in this policy, than the sum hereby insured 
bears to the whole sum insured thereon, whether such other insur- 
ance be by policies specific or otherwise, or whether prior or sub- 
sequent to tiiis insurance, or whether such other insurance be valid 
or not, and without reference to the solvency of other insurance 
<M>mpanie8." Following the rule laid down in this stipulation, the 
amount of the loss falling upon appellant would be $2,550. But it 
is contended that the provision in the policy by which appellant 
covered only one-thirtieth of the property described, made the 
policy one of co-insurance, so that if the loss should be less than 
$90,000, the estimated value of the property, then appellant would 
only be liable for one-thirtieth of the loss, and as the loss was fixed 
at $51,000, appellant's liability is for one-thirtieth of that sum, or 
$1,700. 

Indemnity is the real object and purpose of all insurance; that 
ia what the insured bargains for and what the insurer intends to 
provide. Mr. Phillips says (Phillips on Insurance, sec. 124) : " The 
predominant intention of the parties in a contract of insurance is 
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indemnity, and this is to be kept in riew and favored in putting a 
construction upon the policy." Having indemnity for its object, 
the contract is to be consti-ued liberally to that end, and it is pre- 
sumably the intention of the insurer that the insured Fhall under- 
stand, in case of loss, he is to be protected to the full extent which 
any fair interpretation will give: Dow vs. Hope Ins. Oo., 1 Hall, 
Sup. Ct., 174; Riggin vs. Potapsco Ins. Co., 7 Harr. & J. (M. L.), 
279. The form of this policy is not the ordinary form. The por- 
tion of the policy about which the contention arises was- written by 
appellant. It would have been an easy matter for appellant to 
have written this clause so there would have been no room for doubt 
as to what it meant If instead of the words, '* one-thirtieth part of 
each of the above named sums, amounting in the aggregate to 
three thousand dollars/' there had been inserted ^'one-thirtieth 
part of the loss on each of the above named items of property not 
exceeding in the aggregate the sum of three thousand dollars," the 
liability of appellant would have been free from all doubt It will 
be found upon examination of the policy that there is no reference 
to other existing insurance, and the usual provision for notice of 
additional future insurance is omitted and in its stead privilege is 
giren to make other insurance without notice until required. If it 
be conceded that this one-thirtieth clause of the policy is suscep- 
tible of two interpretations, then the rule is well established that 
in such case that construction which is most favorable to the in- 
sured in order to indemnity for the loss sustained shall be adopted. 
If the contract is so framed as to leave room for construction, the 
court should lean against that construction which would impair the 
indemnity of the insured: Teutonia Ins. Co. vs. Mund, 102 Pa. St, 
89; National Bank vs. Ins. Co., 95 U. S., 673. In Com. Ins. Co. vs. 
Bobinson (64 HL 268), the court say: ''Equivocal expressions in 
a policy of insurance, whereby it is sought to narrow the range of 
the obligations these companies profess to assume, are to be in- 
terpreted most strongly against the company." See also Niagara 
Fire Ins. Co. vs. Scammon, 100 HI., 644; Schroeder vs. Traders' 
Ins. Co., 109 Bl., 157. 

We think it must at least be conceded that the construction of 
appellant is not the only construction of the one-thirtieth clause of 
which it is susceptible. The first reading of the clause would 
seem naturally to make the impression that this clause simply dis- 
tributed the $3,000 upon the several parcels of property insured 
in the proportion fixed by the several values attached to each; and 
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it is only by assuming that the contjrakct was so limited that the in- 
surer assumed to take a fixed part of a total insurance of $90,000, 
the remainder to be carried either by other insurers or by the as- 
sured, that the conclusion is reached that the loss not being equal 
to the full value of the property, appellant is only liable for one- 
thirtieth of the loss. 

Again, if a policy contains two provisions on the same subject and 
they are inconsistent and contradictory, that provision most favor- 
able to the insured will be accepted and the other disregarded: N. 
W. Mut. Life Ins. Co. vs. Haylett, 105 Ind., 212; Moulor vs. Ameri- 
can Life Lis. Oo., Ill U. S., 335; National Bank vs. Ins. Oo., 95 
n. S., 673. If appellant's construction of the one-thirtieth clause 
is correct, then that provision and the one contained in the seventh 
stipulation printed on the back of the policy and expressly made a 
part of it, are inconsistent and contradictory; and as the provision 
in the seventh stipulation is more favorable to the insured, it should, 
under the above rule, be accepted, and the former disregarded. 
In any view we have been able to take of the case, we hold the 
judgment of the circuit court was nghty and it is affirmed. 



SUPREME COURT OP INDIANA. 



BURTON 

vs. 

CONNECTICUT MUTUAL LIFE INa CO.*j 

The policy wa« on the life of W., payable to B. in oonsideration of the ad- 
vanced premium paid by B. and her promise to pay the farther stipulated 
premiums. 

field, That in an action by K she will not be permitted to allege that W. was 
her grand£ftther, and purchased the policy for her when a minor, intend- 
ing that she should be the beneficiary or appointee. Such allegations 
ate inconsistent with the terms of the written mstrument. 

HeUk That the mere relationship will not give a granddaughter an insurable 
interest in the life of her grand&ther, and the complaint must allege such 
an interest in order to show a cause of action. 

C. L. Weddino and FnroH k Pikoh, for Appellant. 
Gilchrist k Ds Bbuueb, for Appellee. 

• Dwstoion NBdmed. lOy 29, 18W. 
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BEBXSHIBEy 3m 

The complaint is in two paragraphs, to both of which demurrers 
were filed and sustained, and judgment rendered against the appel- 
lant for want of a complaint. The errors assigned bring in review 
the ruling of the court below sustaining the demurrers to the para- 
graphs of complaint. The foundation of the action is a policy of 
insurance, issued and made payable to the appellant directly by the 
appellee, upon the life of one Willard Carpenter. The policy 
recites the payment of the advanced premium by the appellant, and 
her promise to pay further premiums as therein stipulated, as the 
consideration for the execution of the policy. There is an allega- 
tion in the paragraphs of complaint that when the policy issued 
the appellant was but six years of age, and that Willard Carpenter, 
the insured, was her grandfather, and, desiring to make provision 
for her, purchased from tlie appellee, for a valuable consideration, 
the policy sued upon, and that it was his intention that she should 
occupy the place of a beneficiary or appointee, and receive the pre- 
miums when payable. Conceding all that is stated in this allega- 
tion to be true, — and, if not, the demurrer admits its truth, — ^tlie 
facts thus stated cannot influence the rights of the parties under 
the policy. When the appellant accepted the policy, and undertook 
to enforce it, she accepted it as written, and will not be permitted 
to allege and prove an existing state of facts dehors the writing to 
control its legal effect. This is a proposition sowell authenticated 
that we do not deem it necessary to cite authorities. 

There is no allegation in either paragraph of complaint to show 
that the appellant had an insurable interest in the life of her grand- 
father. Such an allegation is necessary to a good cause of action: 
Ins. Co. vs. Volger, 89 Ind., 572. In that case the relationship was 
one degree nearer than in the present case, the policy having been 
issued to the daughter upon the life of her mother. In Freeman 
vs. Insurance Co. (38 Barb., 247), the court says: " It must be con- 
sidered well settled at present that, at the common law, as well as 
under the statute of betting and gaming, a policy of fire insurance 
is void unless the party insured has at the time an insurable intei^- 
est in the property insured. It follows that a complaint in an 
action on the policy must contain an averment of such an interest 
in order to state a cause of action." May, Ins., § 587; Buse vs. Ins. 
Co., 23 N. Y., 516. In Singleton vs. Ins. Co. (66 Mo., 63), the fol- 
owing instruction was asked by the defendant and refused by the 

ial court: ^'That to entitle plaintiff to recover in this action he 
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moBt show some insurable interest in the life of John T. Anderson, 
the insured, and that, in the absence of any evidence showing or 
tending to show such insurable interest, the jury must find for 
defendant." After a discussion of the question presented by this 
instruction the court says : ^' The court below erred in refusing to 
give defendant's tenth instruction, and for that error the judgment 
must be reversed/' The foregoing was an action upon a life policy, 
issued to an uncle upon the life of his nephew: See Ins. Co. ts. 
Hogan^ 80 Dl., 35. In that case the relationship was that of 
father and son. 

As a rule, a grandfather is under no legal obligation to support 
or provide for his grandchild, and, though the relationship may be 
stated in the complaint, from this fact alone the court cannot, as a 
matter of law, infer such an insurable interest in the life of the 
grandfather as will uphold a policy issued upon his life directly to 
the grandchild. In Eombach vs. Ins. Oo. (35 La., Ann 233), the 
court says: "The insurable interest in the life of another is a 
pecuniary interest. A policy of insurance procured by one for his 
own benefit upon the life of another, the beneficiary being without 
interest in the continuance of the life insured, is against public 
policy, and therefore void. * * * The books formulate the general 
principle somewhat in this way : When the insurable interest arises 
or is implied from relationship, it will be deemed to exist when the 
relationship is such that the insurer has a legal claim upon the 
insured for services or support. * * * Thus, it has been held that 
a sister had an insurable interest in the life of her brother where 
the fact was that she had been supported by him (Lord vs. Dall, 
12 Mass., 115), and a father on the life of his minor son, because 
entitled to his earnings (Mitchell vs. Ins. Oo., 46 Me., 104), but that 
he has none from mere relationship to a son (Halford vs. Kymer, 
10 Bam. & C. 724), nor does the mere relation of brother suffice to 
famish an insurable interest (Lewis vs. Ins. Co., 39 Conn., 100).'' 

In accordance with this doctrine it has been decided in Pennsyl- 
vania that a son has an insurable interest in the life of his father, 
because, under the poor-laws of that state, there is a legal liability 
resting upon the son for the maintenance of the father when the 
latter is unable to work: Ins. Co. vs. Kane, 81 Pa. Si, 164. See 
Association vs. Norris, 115 Pa. St., 446. To the same effect is W&r- 
nock vs. Davis, 104 U. S., 775. Judge Field says: "It is not easy 
to define with precision what will in all cases constitute an insur- 
able interest, so as to take the contract out of the class of wager 
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policies. It may be stated generally, however, to be such an inter- 
est arising from the relations of the party obtaining the insurance 
either as creditor of or surety for the assured, or from the ties of 
blood or marriage to him, as will justify a reasonable expectation of 
advantage or benefit from the continuance of his life. It is not 
necessary that the expectation of advantage or benefit should be 
always capable of pecuniary estimation, for a parent has an insur- 
able interest in the life of his child, and a child iii the life of his 
parent; a husband in the life of his wife, and a wife in the life of 
her husband. The natural affection in cases of this kind is consid- 
ered as more powerful — as operating more efficaciously — to protect 
the life of the insured than any other consideration. But in all 
cases there must be a reasonable ground, founded upon the rela- 
tions of the parties to each other, either pecuniary, or of blood or 
affinity, to expect some benefit or advantage from the continuance 
of the life of the assured." 

In commenting upon the rule as laid down by Judge Field, the 
annotator, in a very full and able note to the case of Morrell vs. Ins. 
Co. (10 Gush., 282, and found in 57 Ajner. Dec, 92) says: "If we 
correctly understand the doctrine here laid down it amounts simply 
to this: that an insurable interest in another's life need not be 
pecuniary in the sense of being susceptible of definite ' pecuniary 
estimation,' nor in the seuse of being founded upon any mere 
pecuniary relation; but that it may rest solely upon ties of blood or 
affinity, and yet that the mere existence of such a tie is not of itself 
sufficient to constitute an insurable interest, but that the tie must 
be such as to give reasonable ground for an expectation of benefit 
or advantage from the continuance of the life. By 'benefit or 
advantage' in this connection we understand that it must be a 
material or physical ' benefit or advantage,' — that is to say, a mere 
sentimental benefit arising from a gratification of the affections by 
the prolongation of the life assured will not suffice. The expected 
benefit must consist in service, maintenance, or the like. This is 
equivalent to saying that it must be a pecuniary benefit, as distin- 
guished from a mere sentimental or moral gratification. Thus 
understood, the doctrine of these cases, which professedly reject 
the test of pecuniary interest, is not substantially different from 
that held in other cases." If the policy had issued to Willard Car- 
penter, and recited an agreement on his part to pay the premiums, 
the appellant being named therein as the beneficiary or appointee 
to receive the proceeds, or had it issued to him, and the proceeds 
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made payable to him or his assigns, and thereafter assigned to the 
Appellant, we would hare for our consideration a yerj different case 
from the one before us. In that kind of case the question of insur- 
able interests could not arise, for every person has an insurable 
interest in his or her life: Association vs. Houghton (103 Ind., 286) 
and Insurance Co. vs. Baum (29 Ind., 236), and cases belonging to 
the same class, are not in conflict with the conclusion we have 
reached. Judgment afiBirmed, with costs. 



SUPREME COURT OF PENNSYLVANIA. 



BONNERT 
vs. 

PENNSYLVANIA INS. CO.* J 

When an inBaranoa company delays settlement of a claim in which proofs 
have been duly fhmiahed, and makes friTolous demands for books and 
papers, so as to protract negotiation beyond the date of limitation, and 
thus lulls the insured into security and throws him off his gpiard, it be- 
comes a Question for the Jury whether the company has not waived that 
clause of its policy which requires suit to be commenced within six 
months after tne fire. 

Geobob W. At.t.tw, Chablbs Cobbet, and Habbt Alvan Hall, for 
Plaintiff in Error. 

Cadmus Z. GoBDON,ybr Dtfendant in Error. 

Pazson, C. J. 

This was an action of assumpsit in the court below, brought upon 
a policy of insurance to recover the amount of loss caused by the 
destruction by fire of the insured property. The plaintiff kept a 
Bmall country store in Jefferson County, and obtained a policy of 
insurance from the defendant company in the sum of $1,000, cover- 
ing the store-house building and the stock of merchandise con- 
tained therein. On the 25th day of March, 1887, the premises were 
destroyed by fire, and the plaintiff alleges that he sustained loss to 
the amount of $3,500. Notice of the fire was immediately given to 
the agent of the company, and within thirty days after the fire the 
plaintiff made out proofs of loss as required by the policy, together 
with the various certificates, and forwarded them to the company. 
Divers negotiations, resulting in nothing but delay, followed; and 
on November 29, 1887, the plaintiff commenced this suit in the 

• Deeidon rmdnred, October 98, 1889. 
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court below. Upon the trial he was met with a condition in the 
policy which required the suit to be commenced within six months 
after the fire. As this condition had not been complied with^ the 
court below entered a judgment of nonsuit against him. 

For anything that appears in this record, the plaintiff's claim was 
free from fraud, and the loss an honest one. If he fails to get the 
indemnity he bargained for when he effected his insurance and paid 
his money, it is because of a condition in his policy to which he 
assented, or to which he must be presumed to have assented. The 
plaintiff complains, however, that this condition of the policy was- 
waived, not by express words, but the acts and conduct of the com- 
pany and its officers, which threw him off his guard, and lulled him 
into security. When an insurance company attempts to defeat a- 
recovery upon a policy upon a condition which was intended solely 
for its own benefit, and which deprives the assured, however honest- 
his claim may be, of the indemnity which he paid for, it is not toa 
much to hold the company to entire good faith. The breach of 
condition must be promptly taken advantage of. Nothing else 
must be alleged as a reason for non-payment^ and especially must 
not the insured be led astray by proposing settlement on grounds 
other than the alleged breach of condition: Insurance Co. vs. 
Flynn, 98 Pa. St., 627. A limitation or condition in a policy of in- 
surance, intended for the benefit of the corporation, may be waived 
by it; and the fact of waiver is a question for the jury: Courein 
vs. Insurance Co., 46 Pa. St., 323. It was said by Mr. Justice 
Thompson, in delivering the opinion of the court in the case just 
cited: '*If it [the company] adted and promised, after the action 
was legally barred, as if it did not intend to insist on the limitation, 
and put the party to trouble, expense, and anxiety in regard to his 
claim, they need not complain of a jury finding that they did waive 
it. Under such circumstances, juries will be very likely to do so ; 
and sometimes, probably, on pretty slight evidence." There is a 
long line of cases which hold tiiat the waiver need not be express. 
It may be inferred from the acts of the insurers evidencing a recog- 
nition of liability, or even from their denial of obligation exclusively 
for other reasona It is sufficient to refer to one of our latest cases: 
Insurance.Co. vs. Erb, 112 Pa. St., 149, 4 AtL Bep., 8. It was said 
by Mr. Justice Gordon in Insurance Co. vs. Dougherty (102 Pa. Si^ 
568) : *' Prima facie, the insured is entitled to have his loss made 
good immediately upon its happening; and, when that loss appears 
to be an honest one, we are not disposed to scan very strictly the 
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eTidence which tends to rebut a technical forfeiture of the right to 
payment." 

It remainB to test the facts of this case by the light of these de- 
cisions. As the court below nonsuited the plaintiff, he is entitled to 
all the inferences which may be fairly deduced from the testimooy 
produced by him. We have, then, the facts that notice of the fire 
and full and sufficient proofis of loss were furnished the company in 
accordance with its rules, and within the time prescribed, and that, 
in obedience to a call from the company, he sent them in the month 
of June all the books and papers in his possession throwing any 
light upon the subject of his loss. It was the duty of the company 
to examine the books and papers promptly, and notify the plaintiff 
of the result Instead of doing so, they kept them until the limita- 
tion had expired, and then only returned them after a demand 
therefor. The effect of this was to throw the plaintiff off his guard, 
and to lull him into security. Why shotild he commence suit 
against the company so long as they were investigating the case, 
and had all his papers? Good faith required that the plaintiff 
should have had a plain answer, yes or no, to his demand for pay- 
ment, and that such answer should hare been given before the 
limitation had expired. The conduct of the company in this re- 
spect has about it the unmistakable and unsavory flavor of sharp 
practice. The pretext for all ttiis delay was of the flimsiest charac- 
ter. The company was calling for books and papers which the 
plaintiff did not have. He had already sent them all. If insuffi- 
cient for the purpose for which they were sent, they should have 
been promptly returned, vrith notice that the company would not 
pay. The question of their sufficiency could then have been passed 
upon by a court and jury. We also And that as late as October 
5th, after the limitation had expired, Mr. Allewelt, the adjuster of 
defendant company, vn'ote to plaintiff's attorney, saying that when 
he gets all the books and papers asked for he will make the ex- 
amination as speedily as possible and return them. I attach no 
importance to the allegation that at this time Mr. Allewelt was not 
the adjuster of the defendant company. He has been acting as 
such from the beginning, and cannot now be allowed to play fast 
and loose. 

We need not discuss the case further. The question of waiver 
was for the jury, and we think there was sufficient evidence upon 
this point to submit to them. It follows that it was error to direct 
a nonsuit. The judgment is reversed, and a procedendo awarded. 

VOU ZIX.>6. 
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SUPREME COURT OP PENNSYLVANIA. 



NEW ERA LIFE ASS'N^ 

WEIGLE* 

The solvency of a company proposing to insure is a material consideration 
for the insured, and a misrepresentation on that point by the aeent, which 
induces the applicant to insure in a worthless company^.isa fraud which 
renders the contract voidable. 

In an action in such case for assessments claimed to be due, the uncontra- 
dicted testimony as to the worthlessness of the company would have been 
a proper subject for the iury if requested. But when not asked, and the 
request was made that the jury be charged that the testimony was imma- 
terial, this was a concession of its truthfulness, which leaves no ground 
for complaint that the submission was not made. 

Action by the New Era Life Association, for the use of J. M. 
Wiestling, receiver, against Mary Weigle, for certain assessments 
alleged to be due on a policy of life insurance in plaintiff association. 
Verdict and judgment for defendant, and plaintiff brings error. 

Robert Snodgbass and Geise, Zieglbb & SrBAWBBiDaE, for Plaiidiff 
in Error. 
H. L. FiBHEB and A. N. GBEEN,/or Defendant in Error, 

Wnj.TAMB, J. 

The rights and obligations of insurer and insured are reciprocal* 
Each is bound to deal fairly and honestly with the other in the 
procurement of the contract for insurance, and any concealment or 
misrepresentation material to the risk on either side may properly 
be urged as ground of relief from the contract thus unfairly and 
fraudulently obtained. The application and policy now before us 
bristle with the requirements laid upon the applicant. A full dis- 
closure of every circumstance material to the risk is required in 
writing, and an express covenant that all the statements so made 
are true is added, which contains, among many other provisions, 

* Deoiglon rendered, October 7, 1889. 
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the following: " I hereby coyenant and agree that the above an« 
swers are true; that a misstatement or concealment of any fact 
touching my health, or material to the question of longevity/' etc., 
shall render the policy null and void. The other side of the nego- 
tiationsy the misstatements and concealments of facts " touching the 
health or material to the longevity " of the insurance company, are 
not provided for. TJiere is no express covenant that the repre- 
sentations of the experienced and persuasive solicitor shall be true. 
The insured is largely at his mercy, for he has ordinarily no other 
means of information in regard to the company, the contract, and 
its value to himself or his family, than that which the interested 
agent affords him. He represents the company in the negotiations, 
and his statements are as material to the validity of the contract as 
are those of the insured. Fraud and falsehood on either side, 
which induce the making of the contract, afford a ground of relief 
to the insured party, whether such party be insurer or insured. In 
the case now before us the parties to the contract are an insurance 
company without capital,— a mere shell, — and a woman desirous 
to make some provision for her only son. The representative of 
the company persuades her, as she testifies, to take a policy upon 
her life on the mutual side of the company, by telling her that it 
was in good financial standing in the business world, and had a 
paid-up capital of $50,000. This paid-up capital she was made to 
understand would in some way provide for the mortuary assess- 
ments to be made on the holder of policies on the mutual plan, so 
that after the payment of her premium and first year's dues, amount- 
ing together to $39, she would have little or nothing to pay. Neither 
the agent nor any one else contradicts her in the statement of the 
representations made to her, but she is sustained by her employer 
who testifies that he heard the assurance of the agent made to her 
more than once that the company was in good standing, and had a 
paid-up capital of $50,000. Two questions are now raised by the 
plaintiff in error: First, did the representations relied on relate to 
a material subject ? Next, did the court err in not sending the case 
to the jury? 

We agree with the learned judge of the court below that the 
solvency of the company proposing to insure was a consideration 
material to the insured, and that a misrepresentation upon that sub- 
ject by the agent which induced the applicant to pay her money to 
a worthless company for a policy that did not insure was a fraud 
which rendered the contract voidable by her. If Mrs. Weigle had 
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understood that the company was without capital, without financial 
standing, and without abilitj to meet its contracts, she would not 
have paid her money for a policy in it; but her action was induced, 
as she states, by the representations made by the agent and be- 
lieved by her in regard to the paid-up capital and financial standing 
of the company. The representations related to a material sub- 
ject, and were a material part of the contract: Insurance Oo. vs. 
Humble, 100 Pa. St., 495. 

But ought not this uncontradicted testimony to have been sub- 
mitted to the jury? If this had been asked in the court below, it 
would have been proper to submit the question of credibility to the 
jury, but it does not appear to have been asked. If not asked there, 
it cannot be complained of here. The point submitted to the court 
by the plaintiff below shows that the reliance of counsel rested on 
the question of the materiality of the representations set up, rather 
than on the credibility of the wittnesses by whom they were proved. 
The point is as follows: "It appearing by the uncontradicted tes- 
timony in the case that the representation which icf set up as a bar 
to the recovery is im9iaterial, and in no wise affected the financial 
standing of the company at the time it was made, it was not such 
a misrepresentation as would amount to a fraud or prevent recov- 
ery, and the court is requested to so instruct the jury as a matter of 
law." This is in effect a concession of the fact The issue raised is 
over its materiality only. Granting the fact to be as alleged by the 
defendant below, the point asks a binding instruction that it is an 
immaterial one, and not such "as would amount to a fraud or pre- 
vent recovery." It is now too late to complain that the facts should 
have gone to the jury for determination when no such suggestion 
or request was made at the proper time or place. It would be un- 
&ir to the court and to the defendant to sustain this assignment 
of error upon this record. Judgment affirmed. 
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StJPREME COURT OP PENNSYLVANIA. 



HOME MUTUAL INS. CO.^ 

SAEGER.* 

Sa^er assigned his policy to D., who assigned it to S., who assigned it to li 
Afterward Saeger died, and N. made pioQ& and the oompany paid by a 
ne^tiable note. Seven davs after sucn payment the wife of Saeger gave 
written notice that she claimed the proceeds of the policy, the company 
pleaded payment and cancellation of policy. 

8b, as ajpent of N., wrote the company urging early payment, and Mrs. Saeger 
claimed that this letter was a notice of an adverse claim. Held, That it 
was not such notice. Held, That Mrs. Saeger had nothing to do with the 
prop& furnished by N., but must stand upon her own adverse claim. 

A policy agreement to pay within ninety days leaves a company to determine 
how much within that period it will pay, but does not bind it to wait 
the ninety days. 

A company is Justified in settling a loss with a claimant who prima facie has 
a reffular title to the policy and makes proper proofs of death, and the 
buraen of showing the existing of a defect which does not appear on its 
face will rest upon the one who attaclcs the prima facies. 

E. W. Spanglkb, Gbaitt WsmvAN, and H. L. Fishsb, for Plainliff 
in Error, 
N. M. WAiniBB and Gbo. B. Cole, for Defendant in Error. 

WiLLIAMB, J. 

John Saeger effected an insurance upon his own life in the Home 
Mutual Insurance Oompanj of Lebanon, Pa.^ on the 8d day of 
April, 1879. Two days later he assigned the policy to Deisinger. 
He held it until the 6th of December, 1883, when he assigned to 
Spangler, who, on the 17th September, 1885, assigned to Ness, the 
holder at the time of Saeger's death, on the 2d November, 1885. 
Proofe of death were made out by Ness, and forwarded to the com- 
panj, and on the 17th November, 1885, the loss was paid by a 
negotiable bill or note, and the policy surrendered and canceled. 
Seven days later, on the 24th November, Mrs. Saeger gave notice 

• DwdflioB r«nd«red, October 7, 1889. 
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in writing that she claimed the proceeds of the policy as executrix 
of her husband. The company set up the payment to the holder, 
and the surrender and cancellation of the policy, as a discharge of 
their liability, and this action was then brought. On the trial the 
plaintiff offered a letter written by Dr. Spangler, as agent of Ness, 
to the secretary of the company, in which he urged an early pay- 
ment of the loss, and offered to be responsible '^if the company in 
any way should have trouble about it;" adding, "there is, however, 
no danger in that respect" AmoDg the purposes of the offer as 
stated was that of showing notice to the company of an adverse 
claim, and that the payment was not made bona &de. It is very 
clear that this letter was written for just the opposite purpose, and 
was intended to persuade the company that payment to Ness could 
be made with perfect safety. It had no one element of notice of an 
adverse claim about it. It stated no fact that could excite inquiry, 
disclosed the name of no one interested adversely to Ness, but 
expressed the opinioD that there was no danger of trouble. This 
letter was therefore inadmissible for the purpose of affecting the 
company with notice of any sort : Insurance Co. vs. Both, 118 
Pa. St., 329. 

The policy stated the undertaking of the company to pay the 
amount insured " within ninety days after notice and the proofs 
hereinafter required of the death of said John Saeger, of York, York 
County, shall have been furnished and approved at the office of the 
association." The plaintiff's fourth point requested the court to 
instruct the jury that the plaintiff in this case was entitled to ninety 
days after the proofs of death had been furnished by Ness within 
which to make know her claim. The court affirmed this point. 
This was error. The plaintiff had nothing to do with Ness, or the 
proofs submitted by her, but must stand upon her own adverse 
title. But the promise of the company was to pay ** within," not 
after, ninety days. How much within was a question to be deter- 
mined by the company, in view of its own] interests and convenience. 
The prompt payment of losses is one of the methods by which in- 
surance companies of all sorts recommend themselves to the public. 
While the company had the right to insist on the full time reserved 
in the policy, it was not bound to do so; and the fact that it did 
not, standing by itself, can have no bearing ux>on the questions 
raised by the plaintiff. 

The defendant's second point asked an instruction to the effect 
that, " under all the evidence, it appears that the defendant corn- 
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pany had no notice of the claim of the plaintiff before the 17th 
KoTember, 1885, the day on which the loss was paid to Ness." 
This was refnsed. But, save the letter of Dr. Spangler and the 
security giTen by him, we find nothing in the evidence to indicate 
notice of any sort; and, as we have already said, this letter was 
inadmissible. There was no notice of the plaintiff's claim until the 
24th November, one week after payment and surrender of the 
policy; and the point should have been affirmed upon the evidence 
as it is presented to us. 

The important question in this case is raised by the defendant's 
first point, which is as follows: "That, under the policy, assign- 
ments, and death proofs, the defendant company was justified in 
settling the loss with Cassis E. Ness, the assignee of the policy, 
and, as the defendant paid the loss to her before any notice from 
the plaintiff the verdict must be for the defendant." The court 
replied: " I must answer that this point is refused." The question 
here raised is, upon whom is .the burden of proof? Ness had a 
regular title, prima facie, to the policy. She made the proper 
proofs of death; and the company, wij}hout notice of any adverse 
claim, paid her. The plaintiff sues, alleging that Ness had no in- 
surable interest in the life of Saeger to support her apparent 
title, but gives no evidence on that subject. For all that appears 
in the evidence, Ness may have been a near relative or a creditor, 
or both, and obtained her title from a creditor by paying him his 
debt and taking his security. The prima facies of her title is not 
attacked by evidence. Until it is, why should it not prevail as a 
defense to the insurer? If the assignmeuts upon the policy were 
not valid, as they appeared to be, it was the duty of the plaintiff to 
show the relation of the assignees to Saeger and to each other. If 
they had no insurable interest in the life insured to support their 
title, it was in the power of the plaintiff to show that fact. She 
was suing upon a policy that had been paid and canceled. The 
labor of showing that it was nevertheless subsisting and vaUd was 
on the plaintiff, who asserted it. This she failed to do, and we can 
see no reason why tho defendant was not entitled to an affimative 
answer to its first point as the case stood. The company chose to 
pay upon the prima facie title of Ness. Whether such payment 
will pix>tect it if it shall appear that she had no iosurable interest 
in the life of Saeger, but was a speculative holder of a wagering 
policy, is not raised, and we express no opinion upon it. The 
prima facies of the title of Ness was not attacked on the trial, and 
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payment to her will protect the oompanj until her apparent title is 
departed, or shown to be bad, by competent evidence; and the 
burden of making the showing is on him who asserts the existence 
of a defect in the title of his adversary which does not appear upon 
its face. The judgment of the court below is reversed for the 
reasons now given. 



SDPBEME COURT OP PENNSYLVANIA. 



PENNSYLVANIA TBAININQ SCHOOL POR^ 
FEEBLE-MINDED CHILDREN 

INDEPENDENT MUTUAL FIRE INS. CO.* 

The charter of a mntaal oompany proTided that the managers, when they 
made an asaessmenty shonld pUDliflh it, and the members should within 
sixty days thereafter pay their assessments, also that public notice of 
this clause should be giyen when advertising an assessment. 

Held, That notice by advertisement in a newspaper is the only kind required, 
and when such notice is sufficiently advertised in the territory within 
whic^ the policies were issued, members are liable to the penalty attached 
to non-payment. 

Action by the Pennsylvania Training School for Feeble-Minded 
Children against the Independent Mutual Fire Insurance Company 
of Philadelphia, Bucks and Montgomery Counties, on a policy of 
insurance assigned to plaintiff by Richard G. Devereaux, for the 
heirs of James Devereaux, deceased. Defendant denied liability 
on the ground that certain assessments had not been paid by 
plaintiff. 

Jqhn M. BboomaUi, for Plaintiff in Error, 

Henbt E. Boveb and J. Quinot Hunsickeb, for Defendant in Error. 

GbusEN, J. 

The enly question in this case is as to the sufficiency of the notice 
of assessments. A notice in proper form was published about 
seven times in nine different newspapers covering the territory 
within which the defendant's policies were issued, and two of the 

• DMliion Mudered, October 7, 1889. 
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newspapers were published within two miles of the building burned. 
There were also baud bills posted in the neighborhoods where there 
were policies. The charter of the company directs that the man* 
agers of the company, when they make an assessment, shall *' publish 
the same," and that the members shall, " within sixty days after such 
publication/' pay their assessments, " and in default thereof shall 
be proceeded against according to the provisions of this act." The 
seyenth section of the act provides the method of procedure in case 
of default^ and concludes thus: "Public notice of this clause to be 
given when advertising an assessment made, and how the same will 
be collected." It will be seen that the notice to be given is to be a 
"public notice," and it is described in the act as ** advertising an 
assessment." We think it quite plain that notice by advertisement 
in a newspaper is the kind of notice required by the charter to be 
given. That kind of notice was abundantly given all over the 
region of country in which the plaintiff's barn was situated. There 
is no requirement that a notice shall be served upon each individual 
member every time an assessment was levied, nor was a notice by 
mail prescribed. The notice was to be public, which is distin- 
guished from private, and in so far the provisions of the law were 
complied with. Not actual notice, but notice by publication, is the 
kind of notice directed by the law. The case of Lincoln vs. Wright, 
(23 Pa. Si, 76) has no application. It simply decides that a state- 
ment of the occurrence of a fact in a newspaper as a matter of news 
is not notice in the legal sense to anybody. In the case of Insur- 
ance Oo. vs. Hoff (2 WUy. Notes Cae. ^), the question whether 
publication in a newspaper alone of an assessment upon the pre- 
mium notes of the members was sufficient was not decided, and was 
so expressly stated. It was only decided that the forfeiture of the 
policy by tiie directors was premature, and that notice of the for- 
feiture by publication in a newspaper was not actual notice. There 
was a provision in the charter for forfeiture for non-payment of as- 
sessments, but there was no provision for giving notice of the forfeit- 
ure to members. There was therefore nothing which dispensed with 
the necessity for actual notice. The charter of the defendant in the 
present case contaius a provision in regard to the forfeiture, or sus- 
pension rather, of the policies of delinquent members, which is not 
contained in the charter of Sinking Springs Company. It is found 
in the seventh section, and is in these words : " And if any mem- 
ber shall refuse or neglect to pay his, her, or their respective tax or 
aswssment for the space of sixty days from the time public notice 
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is given of the time and place of the payment of the same, his, her, 
or their insurance shall be suspended." It will be seen that the 
suspension of the policy follows non-payment by force of the law, 
and without any act of the directors, as in the Sinking Springs Case. 
It is therefore only necessary to know whether the default for sixty 
days has transpired from the time the " public notice " of the time 
and place of the payment of the assessment was given. As this 
default had very largely exceeded the sixty days, the suspension of 
the policy followed by force of the charter. 

There was no actual payment of the assessments after the fire, 
which was received by the company. The money was sent to the 
secretary, who replied that when he heard from the attorney of the 
company he would more fully answer the letter of the plaintifTs 
treasurer. The money was never paid to the company, and was not 
even accepted by the secretary. He died soon after, and the money 
and letter of the plaintiff's treasurer were found among his papers 
after his death. Judgment afi&rmed. 



SUPREME COURT OF IOWA- 



HOPKINS BT AL. 

PHCENIX INS. CO.*, 

The agents, ftctine under instmctionB, notified the insured of their directions 
to cancel. The insured brought the policy to their own place of business 
to surrender it, but the agents failed to call, and it was not surrendered. 
The insured, however, regarding it as canceled, began negotiation for 
other insurance. 

Heldy That there was sufficient evidence to Justify a finding that the policy 
was canceled. 

Heldy That the non-retnm of the premium under the circumstances did not 
affect the case. 

John H. Whaveb, for AppellanU. 
C. L. Wbioht, for Appellee. 

Beok, J. 
1. The case was first tried to a jury, and a verdict had for plaint- 
iffs, which, on motion, was set aside, and a new trial had to the 

• Decliton Mnd«r«l, Octob«r 8, 1889. 
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^court without a jury. No question arises upon this appeal inroly- 
ing any other ruling of the district court, except the judgment for 
defendant rendered upon the evidence, which is alleged to be 
^erroneous, in that it is without the support of the eyidence; and 
but a single question of fact is in controversy, namely, whether 
the policy before the loss occurred had been canceled. The 
issuing of the policy, and the loss of the property insured by fire, 
are not disputed. Defendant pleaded, and maii^tained at the trial, 
that the policy had been canceled by defendant under a provision 
therein contained to the effect that the policy ''may be terminated 
At any time, at the option of the company, on giving written or 
verbal notice to that effect, and refunding or tendering a ratable 
proportion of the premium for the unexpired term of the policy." 
The policy was upon the furniture, fixtures, and stage properties 
of a theater, which, as is shown by evidence, belonged to the class 
usually designated "varieties." The local agents of the defendant 
were directed to cancel the policy, under the provision of the policy 
above quoted. The agents of the defendant testify that they noti- 
fied the assured of this direction, and that the policy was canceled, 
and no insurance was held by plaintiffs under it. The assured * 
Tecognized the fact that they had no insurance under the policy, 
and entered into negotiations to secure insurance in the place of 
the policy canceled. The policy was not given up. but was brought 
1>y the assured to their place of business to be surrendered to de* 
fendant, but, as its agents did not call for it, the policy was not 
delivered to them. The assured recognized the fact that the policy 
was canceled, and so regarded it The assured were not paid the 
Tatable proportion of the premium for the unexpired time of the 
policy, and no tender thereof was made, but they never demanded 
it as a condition to the cancellation of the policy, and made no 
4}laim against cancellation on the ground of such non-payment. 
The policy was regarded by both parties as canceled, and no longer 
covering the property. 

2. The condition of the contract provides that the company may 
cancel the policy upon payment of the premium so far as it re- 
mained unearned. It is meant by this condition that the company 
may compel cancellation upon such payment, but it is not meant 
that canceUation cannot be agreed upon by the parties unless the 
payment be made. In the case before us the evidence shovrs that 
the cancellation was recognized by both the agent of defendant 
and the assured, and neither party regarded the policy thereafter 
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to be of force. Surely it would be most inequitable for tbe assured 
to so speak and act as to induce defendant's agent to belieye that 
plaintiffs regarded the policy as canceled, and, thus leading them 
into a feeling of security, induce them not to make formal tender 
of the unearned premium, and demand the policy, with proper 
writing of cancellation indorsed thereon. They are now estopped 
to set up the non-payment of the unearned premium, after haying 
induced the belief of defendant's agent that cancellation was rec-- 
ognized by them without such payment. In support of these views, 
see Eirby vs. Insurance Co., 18 Lel^ 840; Hillock vs. Insurance Co., 
64 Mich., 581. The foregoing discussion disposes of all questions- 
in the case, and leads to the conclusion that the judgment of the 
district court ought to be affirmed. 



UNITED STATES CIRCUIT COURT. 

EASTERN DISTRICT OF MISSOURI. 



SPOEM 

t». 

MASSACHUSETTS MUTUAL LIFE INS. CO.* 

Where a policy of life insntanoe providea for a forfeiture unless the premiums 
thereon are paid at maturity, bat the insuranoe company has accepted 
payment of more than half of such nremiums after maturity, without 
warning of any possihle forfeiture in future, if the last premium be paid 
within the same time after maturity as the majority of the previous onesL 
the company is estopped from asserting a forfeiture though the instltea 
died berore such payment. 

The facts agreed apon in this case are as follows: Defendant 
issued a policy of life insurance on ihe life of plaintiff's husband, 
dated April 1, 1884. The premiums were payable semi-annually, 
on April and October Ist, in each year. The policy contained a 
clause of forfeiture if the premiums were not paid on the day thej 
fell due, and in case of forfeiture the company stipulated for a re- 
lease from all liability except such ad was imposed on it by the law» 
of Massachusetts. By the laws of that state, if the assured ceased 

• Deolslon rendered, September *i7, 1689.~From FedenU Reporter. 
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paying premiums at any time after the payment of two full annual 
pTemiums, the policy became a paid-up policy for its net value at 
the time payment ceased. The assured died on April 8, 1888. Of 
the seven semi-annual premiums that fell due after April 1, 1884, 
and prior to April 1, 1888, four were paid by the assured and ac- 
cepted by the company from seven to thirty days after they fell 
due. Three payments only were made at maturity. The final pre- 
minm, due April 1, 1888, was tendered to the company on April 9, 
1888, and was accepted by it in ignorance of the death of the 
aflsored on the day previous. On discovering that the assured was 
dead, the company offered to return that premium, but the plaintiff 
would not accept it. Plaintiff claims that defendant is liable for 
the face of the policy, $5,000, and interest Defendant insists that 
the policy was forfeited by the non-payment at maturity of the pre- 
mium that fell due April 1, 1888, and that it is only liable for the 
net value of the poHcy on March 81, 1888, computed according to 
the Massachusetts statute, which amount ($1,789) it now tenders 
and has heretofore tendered. 

lUssBUB & SoHNTTRyACHKR, foT Plaintiff. 
Tatlob & Pollard, for D^endanL 

Tbaveb, J. (after stating the facts as above.) . 
The Supreme Court of the United States has several times said, 
in substance, that any course of action on the part of an insurance 
company which leads a party insured honestly to believe that by 
conforming thereto a forfeiture will not be incurred, followed by 
due conformity on his part, will estop the company from insisting 
on a forfeiture: Insurance Co. vs. Eggleston, 96 XJ. 8., 677; Thomp- 
Bon vs. Insurance Co., 104 XT. S., 259; Insurance Co. vs. Doster, 106 
TJ. a 87, 1 Sup. Ct Rep., 18; Insurance Co. vs. Wolff, 96 XJ. S., 383. 
And the same doctrine is held by other courts: Hanley v& Asso- 
ciation, 69 Mo., 382, and cases cited: Ooedecke vs. Insurance Co., 
90 Mo. App., 608. We think that the conduct of the company in 
the present case was such as fairly warranted the assured in believ- 
ing and acting on the belief that a literal compliance with the pro- 
visions of the policy concerning the payment of premiums would 
not be required. More than one-half of all the premiums that fell 
due while the policy was in existence were paid by the assured and 
aeoepted by the company from one to four weeks after they matured, 
and without a word of warning, so far as the evidence shows, that 
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the company could or might in future insist on a forfeiture. Eren 
the last payment of April 9, 1888, was accepted, as it seems, with' 
out inquiry as to the health of the assured, and that we regard as a 
significant fact tending to show that the company was ready and 
willing at all times to accept a premium within a reasonable time 
after it was due. In point of fact the last premium was paid at. 
about the same time after maturity that the majority of all previous 
premiums had been paid. In other words, the plaintiff conformed 
to the established practice and course of dealing with reference to 
the policy, in tendering the premium on April 9, 1888. In our 
judgment it would be inequitable, and a violation of good faith and 
fair dealing, to sdlow the defendant to take advantage of the non- 
payment of the premium on the day nominated in the policy, after 
having given the assured so much occasion by its previous course 
of dealing to suppose that such a forfeiture would not be insisted 
on. The law does not favor forfeitures under any circumstances^ 
and we iind ample grounds in the present case for holding that de-^ 
fendant has waived the forfeiture, or, to be more accurate, is estopped 
from asserting it. Our attention was specially called on the hear- 
ing of this case to the decision in Grossman vs. Association (143 
Mass., 436, 9 N. E. Rep., 753). We have examined that case and 
find that while the assured paid premiums after maturity, and the 
receipt of such payments by the company was held not to amount 
to a waiver of the particular forfeiture invoked, yet the court dis- 
tinctly placed its decision on the ground that, when each overdue 
premium was received, the company required the assured to sign a 
certificate that he was then in good health as a condition of re- 
instatement In other words, the court construed what was done 
on each occasion as tantamount to a readmission of the assured to 
membership. The case contains nothing in opposition to the viewa 
we have expressed. 

Judgment will be entered for the plaintiff for $6,000, with inter- 
est at 6 per cent per annum from August 24, 1888, to this date. 

Brewer, J., concurs. 
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SUPREME COURT OF PENNSYLVANIA. 



Appeal of Gitizem' Fire Ins. Co. 



CITIZENS' FIRE INS. COo 

PARKER* 

A general agent employed and recognised as snch by a company will be so 
reeogni^d by the conrt. Corporations necessarily act through agents ; 
and when they have i>nblicly held out as snch, and their acts recognized, 
they will not be permitted to repudiate their authority. 

Action by R G. Parker against the Citizens' Fire Insurance Com- 
panj on a contract by which plaintiff alleged that he agreed with 
one John C. Eohne, as agent of defendant, to surrender a policy of 
insurance, in consideration of the sum of $1,600. Plaintiff's coun- 
sel offered in evidence the affidavit of John C. Eohne, made in be- 
half of the defendant company at the last trial of the case, on the 
amendment of the declaration, plea of surprise, and having the case 
go over at the cost of the plaintiff, for the purpose of showing that he 
was the general agent of the company; the company having ap- 
proved of that act, and made no opposition to it. Judgment for 
plaintiff and defendant appeals. 

ViH E. Williams and W. A. Qripfith, /or Appellant. 
Jas. S. Moobhbad and John B. H£AD,/or Appellee. 

PerCubiam. 
There was sufficient evidence to submit to the jury that John C. 
Kohne was the general agent af the defendant company. He was 
present at the court trial of the case in the court below, and, as such 
general agent, made an affidavit on behalf of the company to pro- 
cure a continuance of the cause. His affidavit is something more 
than his statement under oath that he was the general agent. It 

• I>Mltfou r*nd«r«d, October 28> 1889. 
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was evidence of the fact that he was acting as the general agent of 
the company, and controlling its affairs. Corporations necessarily 
act through agents; and when they have been publicly held out as 
such, and their act recognized, they will not be permitted to repu- 
diate their authority: Williams vs. Qetty, 31 Pa. St., 461; Steam- 
boat Co. vs. Brown, 54 Pa. St., 77; Express Co. vs. Schlessinger, 75 
Pa. St., 246. We find no error in the refusal of the court below to 
give a binding instruction for the defendant The declaration was 
not upon the policy, but upon a special promise to pay the sum of 
$1,600, in consideration of which the plaintiff surrendered his pol- 
icy to the agent of the company. If the plaintiff's testimony is true, 
and the jury have found it was, the conduct of the defendant was 
not such as to inspire confidence in insurance companies. We 
find no error in the rulings of the court upon the law, and the jury 
have done just what any "other jury would have done under like 
circumstances. Judgment affirmed. 



Digitized by 



Google 



THE 

INSUEANCE LAW JOURNAL. 



Vol. XIX. FEBRUARY, 1890. No. 2. 



REPORT OF DECISIONS 

REMDEBED IK INSUBAKOE OASES, IK THE UNITED STATES 

SUPBEME AND OIKCUIT C0UBT8, AND IN THE 

STATE SUPBEME OOUBTS. 



F^om cert^led iranseripts in our possession. 



SUPREME COURT OP WISCONSIN. 



MEISWINKEL et al. 

ST. PAUL FIRE A MARINE INS. CO.*; 

Policy was issued to plaintiffs, who sold the property to Lindner and took a 
mortgage thereon, policy being transferred to It,, loss payable to plaint- 
iffs as mortgagees. Property burned, and Lindner leit the state under 
accusation of arson and the placing of additional insurance. Plaintiffs 
thereupon brought action for reform of policy to inure to their benefit 
separate from and independent of the right or interest of Lindner. 

HeUf That the U. S. S. C. rule is good that the burden rests on a moYlng 
party to overcome the strong presumption arising from the terms of a 
written instrument. If tho proofs are doubtful and unsatisfactory, if 
there is a failure to overcome this presumption by testimony entirely 

elain and convincing beyond reasonable controversy, the writing will be 
eld to express correctly the intentions of the parties. A written instru- 
ment will not be reformed unless the correction asked for expresses the 
understanding of both parties thereto at the time it was executed. 
Plaintiffs in this case have failed to show themselves entitled to a refor- 
mation of the contract. 

This is an action to reform a policy of insurance against loss hj 

fire, issaed by the defendant company to the plaintiffig on a certain 

•DwlaloB MDdered. MoT0mb«r6, 188U. 
V#L. XIX.-7.' 
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dwelling-house, and to recover on the reformed policy for the loss 
by fire of such dwelling-house. The insurance is for $2,000. The 
term of the policy is five years from January 23, 1886. The policy 
contains a large number of conditions and requirements, and speci- 
fies many causes of forfeiture. Among these are the following: "If 
the property, or- any portion thereof, shall be sold, transferred, or 
incumbered * * * or if any change takes place in the title, use, oc- 
cupation, or possession, '^ * * this policy shall be void." When the 
policy was issued, the plaintiffs were the owners of the insured 
dwelling-house and the farm on which it was situated. On April 
27, 1886, they sold and conveyed the farm to one Lindner for $6,000, 
and took back a mortgage thereon executed to them by the pur- 
chaser, to secure $5,900 of the price. ^Ifterwards, on the day the 
conveyance was made, the plaintiffs, Lindner, and one Hunkel, the 
local agent of the defendant company at Milwaukee, had an inter- 
view concerning such insurance, the result of which was that Hun- 
kel gave the assent of the company to an assignment of the policy 
to Lindner. The plaintiffs assigned the same to him accordingly, 
and, with the consent of Lindner, an indorsement was made upon the 
policy to the effect that any loss under it should be payable to the 
plaintiffs, mortgagees, as their interest might appear. Lindner there- 
upon went into possession of the insured property thus purchased 
by him. Early in December, 1886, the insured dwelling-house was 
destroyed by fire. Soon thereafter the plaintiffs delivered to the 
company proofs of the loss, as required by the policy, stating the 
assignment of the policy, and other proceedings in respect thereto, 
as above, and stating, further, that they made such proofs, because 
Lindner had left the state, and the loss was payable to them. The 
company refused to pay the loss, giving as reasons therefor that 
Lindner had placed additional insurance on the property without its 
consent, and that he had set the house on fire. The plaintiffs there- 
upon brought this action. The relief demanded is that unless the 
court shall be of the opinion that the policy, with the indorsements 
thereon as they now are, create a valid, independent insurance of 
plaintiffs' mortgage interest, the indorsements of April 27, 1886, 
assigning the policy to Lindner, and making the loss payable to 
plaintiffs, be stricken out, and there be indorsed thereon instead as 
follows: "This policy shall be and continue an insurance of the 
interest of said Meiswinkel, Weisner, and Landwehr, as mortgagees 
of said property, in the same amounts as originally written,"— sepa- 
rate from and independent of the right or interest of Lindner. The 
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complaint alleges that the contract of April 27, 1886. with Hunkel, 
defendant's agent, was that the plaintiffs should hold the policy as 
an independent insurance of their mortgage interest alone; that he 
assured them the indorsements on the policy effected that object; 
and that they relied upon his assurances in that behalf, and rested 
in the belief that they had an insurance which could not be affected 
by the acts of Lindner or others. The answer of defendant de- 
nies Uability on the policy as it is written, and puts in issue most of 
the material allegations in the complaint. The testimony given on 
the trial is sufficiently stated in the opinion. The court found the 
facts substantLaUy as stated in the complaint, and gave judgment 
for the plaintiffs, reforming the indorsements on the policy as prayed 
and for the amount of the policy as reformed. The defendant 
appeals from such judgment. 

Winkler, Flanders, Smith, Bottum & Vilas, and Lusk & Bonn, for 
Appellant. 

To justify a court of equity in relieving against an alleged mistake 
in a written instrument, the mistake must appear beyond a reason- 
able doubt, and be mutual: Opera House Co. vs. Insurance Co., 41 
N. W. Rep., 968; Newtown vs. HoUey, G Wis., 592; Lake vs. Meach- 
am, 13 Wis., 355; Fowler vs. Adams, id., 458; Harrison vs. Bank 
17 Wis., 340; Kent vs. Lasley, 24 Wis., 654; McQellan vs. Sanford, 
26 Wis., 695; Ledyard vs. Insurance Co., 24 Wis., 496; Harter vs. 
Christoph, 32 Wis., 245-248; JarreU vs. JarreU, 27 W. Va., 743, 748, 
750; Mead vs. Insurance Co., 64 N. Y., 453; Ford vs. Joyce, 78 N. 
Y., 618; Cox vs. Woods, 67 Cal., 317; Bartholomew vs. Insurance 
Co., 34 Hun., 263; Sutherland vs. Sutherland, 69 HI., 481, 488; 
Douglas vs. Grant, 12 HI., App., 273; Hinton vs. Insurance Co., 63 
Ala., 488, 493; Pom. Spec. Perf. § 261, note 1; Howland vs. Blake, 
97 TJ. S., 624-626; Guernsey vs. Insurance Co., 17 Minn., 104 (Gil. 
83); Wachendorf vs. Lancaster, 61 Iowa, 509; Eamsey vs. Smith, 
32 N. J. Eq, 28, 31; Turner vs. Shaw, (Mo.) 8 S. W. Eep.,897; Ed- 
mond's Appeal, 59 Pa. St, 220; Iron Co. vs. Iron Co., 107 Mass., 290. 
There must not only be this convincing evidence as to a mistake, 
but it must be established by the same kind of testimony beyond 
reasonable doubt what the contract agreed on was: Tesson vs. 
Insurance Co., 40 Mo. 33; Petesch vs. Ham bach, 48 Wis., 446. * 

Stark & Sutherland, for Respondents. 
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Lton, J., (after Btaiiing the facts as above.) 
The conveyance of the insured property by the plaintiffis to Lind- 
ner, without the consent of the defendant company, would have in- 
validated the policy had the company insisted upon a forfeiture. 
But the assignment thereof to Lindner with the consent of the com- 
pany, although after the conveyance was executed, was an effectual 
waiver of such forfeiture by the company. The stipulation indorsed 
upon the policy, making any loss payable to plaintiffs as their inter- 
est might appear, constituted them the beneficiaries of the whole 
amount of insurance, for their interest under their mortgage greatly 
exceeded the insurance. If the contract expressed in the indorse- 
ments on the policy of April 27, 1886, is allowed to stand, the 
plaintiffs are entitled to all money the company is liable to pay un- 
der the policy, for no part of the mortgage debt has been paid. But 
in such case all the conditions, stipulations, and causes of for- 
feiture expressed in the policy remain intact. If any act or omission 
of plaintiffs would have defeated a recovery on the policy, had 
the same occurred before the conveyance to Lindner, the aaxae act 
or omission of Lindner since the conveyance will also defeat it. But 
the contract which the plaintiffis seek to establish by a reformation 
of the policy, or rather of the indorsements of April 27th, is a very 
different one. Such contract would practically give the plaintiffs abso- 
lute indemnity against loss of the insured property by fire. A viola- 
tion of its terms and conditions by Lindner, without their consent, 
would not defeat the policy. He might convey the property away, or 
cover it with mortgages ; he might obtain additional insurance up- 
on it ; he might use the dwelling-house for prohibited purposes, or 
fill it with prohibited combustibles ; he might, in short, disregard 
every requirement of the policy inserted for the reasonable pro- 
tection of the insurer, and still the plaintiffs would recover on the i 
reformed policy. ' 

The question we are to determine is, which of these two widely 
different contracts did the parties to this action make on April 27, 
1886 ? The writings which were then executed and accepted, which , 

are the evidence of the contract until reformed, show the contract 
to have been that the company would continue the insurance in 
favor of Lindner, and that, if the policy should remain valid, the i 

plaintiffs should be entitied to the insurance money in case of loss 
until iheir mortgage debt should be paid. The incidents of such a 
contract have already been stated. In place of the contract thus 
expressed and accepted by them the plaintiff's seek to substitute 
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another, far more favora le to themselyes, by showing that they did 
not in fact make the contract with the agent expressed in the in- 
dorsements of April 27th, but that they made the other and more 
favorable contract above mentioned. They do not deny tbat they 
knew the terms and contents of sucb indorsements, or that they ac- 
cepted them as written, and acquiesced in them for many months, 
and until after the insured property was burned. But they claim 
that the agent of the company led them to believe that the indorse- 
ments operated to give them an insurance of their mortgage interest, 
entirely independent of Lindner and entirely unaffected by his acts 
or omissions, and that they confided in his statements, while the 
agent was himself mistaken as to the legal effect of the indorse- 
ments, or fraudulently deceived them as to their effect. The circuit 
court found from the testimony, substantially, that the contract 
act jally made was as the plaintiffs claim it to have been, and that 
they were misled by the agent, either innocently or fraudulently, 
into the belief that the same was expressed in the indorsements. 
Are these findings supported by the testimony ? 

The rule of evidence in such cases is stated by the Supreme 
Court of the United States as follows : " In each case the burden 
rests upon the moving party of overcoming the strong presumption 
arising from the terms of a written instrument. If the proofs are 
doubtful and unsatisfactory, if there is a failure to overcome this 
presumption by testimony entirely plain and convincing, beyond 
reasonable controversy, the writing will be held to express correctly 
the intention of the parties. A judgment of the court, & deliberate 
deed or writing, are of too much solemnity to be brushed away by 
loose and inconclusive evidence:" Rowland vs. Blake, 97 U. S. 624. 
The rule thus laid down has been affirmed and applied several 
times by this court. Barter vs. Christoph, 32 Wis., 245, and cases 
cited. Indeed, the rule seems to prevail in all or most of the courts 
in this country. See cases cited in brief of appellant. Some of the 
courts say the alleged mistake must be proved beyond a reasonable 
doubt, or no reformation of the deed or writing will be decreed. It 
was held in Ledyard vs. Insurance Co. (24 Wis., 496), and reaffirmed 
in Harter vs. Christoph, supra, that a written instrument will not be 
reformed unless the correction asked for expresses the under- 
standing of both parties thereto at the time it was executed. 
Farthermore, in Ledyard vs. Insurance Company and again in 
Kent vs. Lasley (24 Wis., 654), it was queried whether, as a general 
rule, a writing should be reformed on the unsupported testimony 
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of the party asking its reformation ; and in Barter vs. Christoph 
it is said : " It would be an extreme case which would justify the 
court in reforming or defeating a written instrument, for a mistake 
therein, upon the uncorroborated testimony of a party to it, although 
such testimony were uncontradicted." 

Haying thus ascertained the rules of evidence which must govern 
the case, brief reference will be made to the testimony. The only 
witnesses to the transactions of April 27th, who testified on the trial, 
were the three plaintiffs and the agent Hunkel. The plaintiffs 
severally testified, in a variety of forms, that they requested Hunkel 
to put the policy in a shape which would fully protect them, and 
he agreed to do so, and said to them, after the indorsements were 
made, " I have insured you, and not Mr. Lindner, and all you have 
to do in case of fire is to come to my office and let me know, 
and you get your money." This is the strongest testimony we find 
in the record of anything said by Hunkel which tends to support the 
plaintiffs' contention. The mortgage debt was to become due in 
six months, and the plaintiffs expected it would be then paid. They 
obtained an express promise from Hunkel, that when it was 
paid, the policy should be canceled, and the unearned premium re- 
turned to them. It also appeared that Lindner said he would have 
nothing to dj with tha policy ; that it belonged to the plaintiffs, and 
that he intended to obtain other and cheaper insurance. We find 
no testimony that the plaintiffs expressly told Hunkel they desired 
an independent contract insuring their mortgage interest alone, 
which would eliminate from the policy all the numerous conditions 
and specifications of acts, omissions, and causes, which would work 
a forfeiture of the contract, thus making it a contract for absolute 
indemnity. Neither. do we find any sufficient testimony showing 
that Hunkel had any idea that they desired to make, or supposed 
they had made, such a contract. When it is remembered that the 
policy covered only a little more than one-third of the mortgage 
debt, and hence that the entire legal title thereto was in plaintiff 
(Hammel vs. Insurance Company, 50 Wis., 240), Lindner might 
well say that it belonged to plaintiffs, and he would have nothing to 
do with it. Although Hunkel said he had insured the plaintiffs, 
and not Lindner, it is unreasonable to believe he meant that he 
made a contract in behalf of his coiupany so radically different 
from that expressed in the writings, a contract too, which, it was 
proved on the trial, he no authority to make. The whole conver- 
sation is entirely consistent with the theory that Hunkel only meant 
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that Lindner could not get the insurance in case of loss, but the 
same would be paid to the plaintiffs. He testified that is what he 
said. He also denied that he made the contract the plaintiffs claim 
he did, and testified that nothing was said about issuing a policy 
direct to the plaintifiEs to insure there mortgage interest alone. The 
agreemient for the cancellation of the pohcj, and the return of the 
unearned premium when the mortgage should be paid, is against 
the contention of the plaintiffs. The payment of the mortgage 
would have canceled the policy if it only covered the mortgage in- 
terest, and there was no necessity for any agreement to cancel it. 
Moreover, Hunkel would hardly agree to refund the unearned pre- 
mium after the indemnity had ceased,^ when the company would 
have been under no legal obligation to do so. 

It seems very clear to our minds that the judgment of the circuit 
court reforming this written contract of insurance, violates every 
rule of evidence above stated. The proof is not clear and convinc- 
ing beyond reasonable controversy, that the plaintiffs asked the 
agent of the defendant company to contract with them to insure their 
mortgage interest alone, — ^that is, for absolute indemnity against 
loss by fire, — ^which would abrogate so many conditions of the policy 
inserted for the protection of the insurer. Although they may have 
been seeking to obtain such a contract, they said nothing to the 
agent which necessarily communicated that desire to him. All they 
said to him, and all he said in reply, is entirely consistent with the 
theory that the agent had no thought of so changing the contract 
as to insure their mortgage interest alone, or that they desired him 
to do so. Hence it is not sufficiently proved, within the above rule, 
that the reformed contract expresses the understanding of both 
parties Moreover, the same was reformed on the uncorroborated 
testimony of the parties asking for such information, which testi- 
mony is disputed in most vital points by that of Hunkel. In Gillett 
vs. Insurance Go. (73 Wis., 203), the plaintiff, a mortgagee of the in- 
sured property, claimed, as the plaintiffs do here, that he applied 
for insurance on his mortgage interest alone, but that .by 
mistake the policy was issued to the mortgagor, loss payable to the 
mortgagee, as his interest might appear. He did not pray a refor- 
mation of the policy in terms, but the case is discussed as though 
he had done so. It appeared that he applied for an insurance on 
the mortgaged property to secure his mortgage interest therein, 
without any agreement or reservation as to its form, or the stipula- 
tions it should contain. He accepted the policy as issued, and retained 
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it seyeral months without objection. The proof was held insufficient 
to authorize a reformation of the policy, and the plaintiff was held 
estopped by his laches to deny that the writing expressed the true 
contract. That is fully as strong a case for reformation as the pre- 
sent case. A valuable note to this case, prepared by J. B. Berry- 
man, Esq. (the state librarian), will be found in the American Law 
Begister for April 1889 (2d Series, vol. 28, No. 4), in which many 
cases are collected, some of which bear upon the principles and 
rules above laid down. 

For the reasons above stated, we are impelled to the conclusion 
that the plaintiffs have failed to show themselves entitled to a refor- 
mation of the contract of insurance, and that the circuit court erred 
in granting them such relief: We have considered and determined 
the case on the hypothesis that the agent Hunkel had authority to 
bind the defendant company by the contract which the plaintiffs 
claim he entered into with them. It should be observed that we do 
not decide this proposition. There are stipulations in the policy 
which may bring the case within the rule of Hankins vs. Insurance 
Co. 70 Wis., 1. But we leave that question open. Another very 
valuable note by Mr. Berryman to the case last cited will be found 
in 27 Amer. Law Beg. (N. S.) 194, in which many cases bearing on 
the powers of insurance agents, and the limitations thereto, are 
collated. The judgment of the circuit court must be reversed, 
and the cause will be remanded for further proceedings according 
to law. 
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Au inquest is a public record of the county where it is held, and as such pub- 
lic record is admissible as evidence in a Judicial proceeding tending to 
prove the facts found to be true on the face of such record. But such 
evidence is not conclusive except against the parties immediately 
concerned and their privies. 

IsHAM, Lincoln & Beale, for AppellanL 

George F. Westovbb, fur Appellee. 

* DecisioD rendered, Oct. 31, 188'.). 
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Gbaiq, C. J. 
This was an action brought by Elizabeth Eielgast, administratrix 
of the estate of Otto Wilhelm Eielgast, against the United States 
liife Insurance Company, in the city of New York, to recover the 
amount of a policy issued by the company to the deceased on the 
22d day of July, 1884. To the declaration the defendant pleaded 
the general issue, and also filed one special plea, in which it set up 
that the policy of insurance contained a provision that if, within 
three years from the date of the policy, the insured should die by 
any act of self-destruction whatever, the policy should become null 
and void; and that the insured, Otto Wilhelm Kielgast, did die by 
an act of self-destruction, to wit, by shooting himself with a pistol, 
by means whereof the policy of insurance became void. It appears 
that a coroner's inquest was held over the body of the deceased by 
the coroner of Cook County and a jury, and in making proofs of 
death a certified copy of the record of the coroner's inquest, con- 
sisting of the inquisition and the deposition of three witnesses, was 
returned to the insurance company as a part of the proofs of death. 
The inquisition shows on its face that Eielgast came to his death on 
the 17th day of January, 1885; that the death was caused by a 
pistol shot fired by the hand of the deceased while laboring under 
a fit of temporary insanity. On the trial the defendant offered in 
evidence the certified copy of the inquisition which had been 
returned to defendant as a part of proofs of death. The court 
excluded the evidence. The defendant then offered in evidence 
the original papers of which those previously offered were copies, 
offering the entire set of papers together, including the verdict and 
testimony. This evidence was also excluded. The defendant 
excepted to the decision of the court in excluding the evidence so 
offered; and the determination of the ruling of the court on the 
evidence is the principal question presented by the record. The 
inquisition was as follows: — 

State of Illinois, county of Cook— as.: An inqniHition was taken for the 
people of the state of IliinoiH, at 38 Grant Place, in the city of Chicago, in 
said county of Cook, on the 18th day of January, A. D. 1885, before me, 
Henry L. Hertz, coroner in and for said county, upon view of the body of 
Otto W. Kielgast, then and there lying dead, upon the oaths of six good and 
lawful men of the said county, who being duly sworn to inquire on the part 
of the people of the state of Illinois into all the circumstances attending the 
death of the said Otto W. Kielgast, and by whom the same was pioduced, 
and in what manner and when and where the said' Otto W. Kielgast came to 
his death, to say, upon their oaths as aforesaid, that the said Otto W. Kiel- 
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gaj^t, now lying dead at 38 Grant Place, in said city of Chicago, county of 
Cook, state of Illinois, came to his death on the 17th day of January, A. D. 
1885: and we, the jury, find that O. W. Kielgast came to his death on the 
night of January 17, 1885, by a pistol shot fired by his own hand while labor- 
ing under a fit of temporary insanity. In testimony whereof the said coroner 
and the jury of this inquest have hereunto set their hands the day and 
year aforesaid. Douglas Barstow, foreman. 

Louis Gasseijjs^, O. W. Haynie, H. M. Gillktte, Angeix) Faiel, M. J. Shute. 
Henry L. Hertz, coroner. P. Knoff, deputy. 

Among the depositions was one given by appellee, as follows: — 

The deceased is my husband. He was thirty-nine years of age, and was 
bom in Germany. Insurance agent by occupation. On the evening of Jan- 
uary 17th, about 9 o^clock p. M., I heard a shot fired in his room. We hollered, 
and went down stairs, and sent my hired girl for the police. When he came, 
we went up stairs, where we found the deceased dead. All of a week ago he 
said he would kill himself. That ^vas every day for the last six days. On the 
evening of January 17th, when he arrived home, he kissed his little boy, and 
said, " Charlie, this is the last kiss that you will give your father." For the 
last week he was drinking more than usual. her 

Elizabeth X Kielgast. 
mark 

We shall not stop to inquire whether the court erred in excluding 
the offered evidence as a part of the proofs of death, but we will 
proceed at once to determine the question whether the inquisition 
was competent eyidence for the defendant under its special plea 
tending to prove that Kielgast came to his death by his own hand. 
The office of coroner, at the common law, is an ancient one; so 
much so that Jarvis on Coroners (page 2) says " that the office of 
coroner is of so great antiquity that its commencement is not 
known." In 2 Bac. Abr., 428, it is said: "The powers and duties 
of a coroner are, by the common law, both judicial and ministerial 
His judicial authority relates to inquiries into the cases of sudden 
death, with the aid of a jury, super visum corporis, when the death 
has happened." And Blackstone says, (1 Comm., 348:) " The office 
and power of a coroner are also, like those of the sheriff, either 
judicial or ministerial, but principally judicial. This is in great 
measure ascertained by statute, (4 Edw. I.,) de officio coronatoris; 
and congiists, first, in inquiring, when any person is slain, or dies 
suddenly, or in prison, concerning the manner of his death. And 
this must be 'super visum corporis;' for, if the body be not found, 
the corpner cannot sit." In Giles vs. Brown (1 Const. S. C, 230), 
it is said: "Coroners are very ancient officers at the common 
law. * * * In England they are chosen by the freeholders of the 
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countj; ♦ * * and their powers, when appointed, are either judicial 
or ministerial. The judicial power of a coroner is, first, to inquire 
into or concerning the death of a man, when any one is slain or 
dies suddenly, by a jury of inquest super visum corporis, and this 
mnst be done at the place where the death happened; and if any 
one be found guilty, by this inquest, of murder or other homicide, 
be is to commit him to prison for further trial. They are also to 
make inquiry "*" * * of all things which occasioned it; after which 
it is his duty to certify the whole of this inquisition, under his seal 
and the seals of the jurors, together with the evidence thereon, to 
the court of king's bench or the next assizes." 

The earliest English statute relating to coroners was passed in 
the tenth year of Edward the First, and it is said by Jerv. Cor., 29, 
that it was merely directory, and in affirmance of the common law. 
The first .act of the legislature of this state regulating the duties 
of coroner was passed March 2, 1819. The next statute was passed 
January 20, 1821 (Laws 1821, p. 22). This act, upon an examina- 
tion, wiU be found to be substantially like the statute of 4 Edw. I. 
Our present statute does not differ materially from the earlier acts; 
indeed, coroners are now required to proceed substantially as at 
common law, and as required by the statute of 4 Edw. I. Under 
section 9 of our present statute relating to coroners, they are made 
conservators of the peace in their respective counties. Section 13 
makes it the duty of the coronor, upon information that the dead 
body of any person is found or lying within the county, supposed 
to have come to his death by violence or any undue means, to 
repair to the place where the dead body is, and take charge of the 
same, and summon a jury of six lawful men of the neighborhood to 
assemble where the body is, and upon a view of the body, to inquire 
into the cause and manner of the death. Section 17 makes it the 
duty of the jury, after being sworn, to inquire how, in what manner, 
and by whom or what the said dead body came to its death, and of 
all other facts of and concerning the same, together with all material 
circumstances in any wise related to or connected with the said 
death, and make up and sign a verdict, and deliver the same to the 
coroner. Sections 19 and 20 are as follows: '' (19) If the evidence 
of any witness shall implicate any person as the unlawful slayer of 
the person over whom the said inquisition shall be held, the coroner 
shall recognize such witness, in such sum as he may think proper, 
to be and appear at the next term of the circuit court for the said 
connty, there to give evidence of the matter in question, and not 
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depart without leave, except that in the county of Cook the recrg- 
nizance shall be to the Criminal Court of Cook County. (20) If any 
witness shall refuse to enter into such recognizance, it shall be the 
duty of the coroner to commit the witness so refusing to the com- 
mon jail of the county, there to remain until the next term of the 
said court; and the coroner shall carefully seal up, and return to 
the clerk of the court, the verdict of the jury and the recognizances, 
and it snail be the duty of the clerk to carefully file and preserve 
the same." Section 21 requires the coroner to reduce to writing 
the testimony of each witness examined at the inquest, which testi- 
mony shall be filed by the coroner in his office and preserved. 
Section 22 provides that the coroner shall keep a record of each 
inquest. Section 26 provides that, if a person implicated by the 
inquest is not in custody, the coroner shall apprehend and commit 
such person to the jail of the county, there to remain until 
discharged by due course of law. 

The foregoing are the principal sections of the statute which 
relate to the inquest of the coroner; and from the nature and char- 
acter of the proceeding, as it has been recognized by courts and 
law-writers, we must determine whether a coroner's inquisition 
should be used as evidence in a case of this character. It will be 
observed that the evidence of all witnesses examined before the 
coroner is required to remain in his office, while the inquest must 
be sealed up, and returned to the clerk of the circuit court of the 
county, where it shall be filed. Thus the inquest becomes, by force 
of the statute, a record of the circuit court, — a public record of the 
county where the inquest is held. It is a record containing the 
results of a public inquiry, made by a public officer under authority 
of law, relating to matters in which the public have an interest. 
Shall it be held that a public record of this character shall not be 
evidence in a judicial proceeding tending to prove the facts found 
to be true on the face of such record ? We are not prepared to 
adopt a rule of that kind. Moreover, we believe the weight of 
authority to be in favor of the admission of such evidence: 
1 Starkie, Ev., 309, seems to lay down the rule that an inquisition 
is admissible in evidence. He says: ''In Sergeson vs. Sealey 
(2 Atk., 412), Lord Hardwicke said that inquisitions of lunacy, in- 
quisitions post mortem, and others, were always admissible, though 
not conclusive. In the case of Burridge vs. Earl of Sussex (2 Ld. 
Baym., 1292), an inquisition post mortem, setting out the tenor of 
a deed, was held to be evidence of the deed." 1 Greenl. Ev., § 556, 
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in sx>eaking of iuquisitioiis, says: " These are the result of inquiries 
made under competent public authority to ascertain matters of 
public interest and concern. They are said to be analogous to pro- 
ceedings in rem, being made on behalf of the public; and that 
therefore no one can strictly be said to be a stranger to them. But 
the principle of their admissibility in evidence between private per- 
sons seems to be that they are matters of public and general inter- 
est, and therefore within some of the exceptions to the general rule 
in regard to hearsay evidence. * * * The general rule in regard to 
those documents is that they are admissible in evidence, but that 
they are not conclusive, except against the parties immediately con- 
cerned and their privies." See, also, 2 Phil. Ev. (5th Amer. Ed.;, 
262; 2 Tayl., Ev. (6th Ed.), § 1487, where the same doctrine is 
announced. In People vs. Devine (44 Cal., 452), the question arose 
whether the evidence of a witness taken before the coroner could 
be used to contradict the evidence of the same witness subsequently 
given on a trial in court. In considering the question, it is said: 
'* The testimony had been returned into court as part of certain 
proceedings, judicial in their character, had before an officer 
appointed by law, and expressly charged with the duty of reducing 
or causing it to be reduced to writing, and returning it into court. 
At common law, as well as under the statute of Edward I., and our 
statute concerning coroners, which are but declaratory of the com- 
mon law, the coroner holding an inquest super visum corporis is in 
the performance of functions judicial in their character, (Beg. vs. 
White, 3 El. & EL, 144; Giles va Brown, 1 Const, (s. c), 231; Bois- 
Uniere vs. Commissioners, 32 Mo., 375) so distinctly judicial that he 
is protected under the principles which protect judicial officers from 
responsibility in a civil action brought by a private perso^ (Gamett 
vs. Ferrand, 6 Barn. & C, 611). Whether his proceedings be 
entered upon the coroner's roll at common law and the statute of 
Edward, or returned into court under our own statute, they amount 
to entries concerning matters of public interest, made under the 
sanction of an official oath, and in compliance, or presumed compli- 
ance, with the requirements of law. In our investigations we have 
not found any authority in text-books or adjudicated cases which 
distinguishes between these and any other official proceedings 
taken and returned in the discharge of official duty, as to their ad- 
missibilil^ in evidence upon the principle referred to." See, also, 
Faulder vs. Silk, 3 Camp., 126; Sills vs. Brown, 38 E. C. L., 352. 
The citation of other authorities would seem to be unnecessary. 
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We are satisfied, both upon principle and authority, that the coro- 
ner's inquisition was admissible in evidence. The inquisition i^as 
made by a public officer, acting under the sanction of an official oath, 
in the discharge of a public duty enjoined upon him by the law; and 
when it is returned into court, and is filed, we see no reason why it 
should not be competent evidence tending to prove any matter 
properly before the coroner which appears upon the face of the in- 
quisition. We do not hold that such evidence is conclusive, but only 
that it is competent evidence to be considered. 

Reliance is placed by the plaintiff on Railway Co. vs. McGrath 
(115 HI., 172), as an authority sustaining the ruling of the circuit 
court. That was an action brought against the railway company to 
recover damages for the killing of plaintiff's intestate, and on the 
trial the court excluded the deposition of a witness taken before the 
coroner. That ruling was approved, but whether a coroner's inqui- 
sition was admissible in evidence was not raised, nor was it decided, 
and hence the decision cited and relied upon has no bearing what- 
ever on the question presented by this record. We arfi of the opin- 
ion ^at the court erred in excluding the inquisition, and for that 
reason the judgment of the appellate and £uperior courts will be 
reversed, and the cause remanded to the superior court for an- 
other trial. 

Bailey, J., having heard this case in the appellate court, took no 
part in its decision here. 

Baker, J. (Concurring. ) 

I concur in the view of the case taken in the opinion of Justice 
Craig. The appellate court evidently misapprehended the scope 
and effect of the decision of this court in Railway Co. vs. McGrath 
(115 HI., 172). That case is authority to sustain the action of the su- 
perior court in excluding from the jury the depositions taken at the 
coroner's inquest, but not to justify the ruling against the admis- 
sion in evidence of the inquisition itself, that is, the verdict of the 
jury, as independent evidence of suicide. In fact, no question in 
regard to the inquisition arose in that^case. The courts below were 
probably misled by the inadvertent use in one place in the opiuion 
of the word "inquisition" instead of the word "deposition" or 
" testimony." It is apparent from the context that one or the other 
of these latter words were intended, for otherwise the expression is 
inaccurate. At common law, and in this state until the adoption of 
the constitution of 1848« a coroner and his jury, holding an inquest 
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post mortem, constituted a court, with judicial power. Our present 
statute in regard to coroners is substantially a re-enactment of the 
statute of 4 Edw. I., and that was held to be merely in affirmance 
of the common law. In early days, the finding of the coroner and 
bis jury was regarded as a judicial determination of a very absolute 
and binding character; and my Lord Coke considered an inquisition 
of felo de se, taken by the coroner super visum corporis, to be con- 
clusive evidence of the fact against the executors or administrators 
of the deceased. Through the influence of Lord Hale, the doctrine 
was modified to the extent that it was settled that such inquisition 
might be traversed, he conceiving it unreasonable that the execu- 
tors or administrators should be concluded by an inquisition which 
might be taken by the coroner behind their backs, without an op- 
portunity afforded them to make answer. The rule which now ob- 
tains, as appears from the text-books, and also, almost without ex- 
ception, from the decided cases, is that inquisitions post mortem 
are admissible in evidence, but are not conclusive. The general 
doctrine, as stated in 1 Greenl., Ev., § 556, is that these inquisi- 
tions are within the exceptions to the rule in regard to hearsay 
evidence, and are distinguished from other hearsay evidence in hav- 
ing peculiar guaranties for their accuracy, and are the results of in- 
quiries made under competent public authority to ascertain matters 
of public interest and concern, and that no one can be considered 
a stranger to them. The only difficulty in respect to the admissi- 
bility in evidence of the inquisition itself is found in the fact that 
section 1 of article 6 of the constitution of 1870 provides that "the 
judicial powers, except as in this article is otherwise provided, shall 
be vested in one supreme court, circuit courts, county courts, justices 
of the peace, police magistrates, and in such courts as may be cre- 
ated by law in and for cities and incorporated towns." Said article 
6 disposes of all the judicial power of the state, and completely ex- 
bau^s the subject, and a coroner's inquest is not provided for 
therein. So it is certain that in this state, and under its present 
constitution, the coroner and his jury do not constitute a court, and 
are not clothed with judicial powers, as was the case at common law. 
The inquisition, not being the result of a judicial proceeding, is 
the old common-law rule of evidence that it is competent testimony 
thereby abrogated? I think not, and am of opinion that common- 
law principles and the analogies of the law and the decisions of this 
court justify such conclusions. The provision found in section 1 of arti- 
cle 5 of the constitution of 1848 was sub.ntantially that contained in the 
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present conatitution. An act of March 3, 1845, made provision for 
an inquiry before a sheriff and a jury into the rights of parties 
claiming property on which the sheriff had levied an execution. 
InBowe vs. Bowen (28 ILL, 116;, the point was made that this in- 
quest or trial of the right of property created by the statute for the 
purpose of enabling the sheriff to interpose the verdict of a juxy 
as his justification for selling the property, or restoring it to the 
claimant, as the verdict might clirect, had been abolished by the 
constitution of 1848. The court held oUierwise, and that said law 
was in no respect in derogation of the constitution. It was held 
that the verdict of a jury under this statute afforded a complete 
indemnity to the sheriff, and it was there said: " In the inquiry or 
inquest the sheriff decides nothing; nor does he, nor does the jury, 
pronounce any judgment. The jury sign and render a verdict only, 
and to the effect, that, from the facts before them, the property, 
prima facie, belongs to the claimant, or to the defendant in the ex- 
ecution, as the case may be, so far as the writ is concerned." Of 
course, under this decision, the verdict of the jury, found at the 
sheriff's inquest, would have been admissible as testimony in favor 
of the sheriff in suit brought by claimant for selling the property, 
or in suit brought by the execution creditor for abandoning the levy, 
or against the sheriff in suit prosecuted by the claimant for selling 
after a verdict in his (the claimant's) favor. In Andrews vs. People 
(76 111., 606), it was held that the act of 1873, making the collector's 
return in writing, and under oath, to the sheriff or county treas- 
urer, of the taxes levied by a town or city due and unpaid, prima 
facie evidence that all the requirements of the law had been com- 
plied with in the assessing and levying of the taxes therein returned 
as unpaid, and that said taxes were due and unpaid, is not liable to 
the constitutional objection that it gives the collector judicial power 
to determine the question of delinquency, since this report is only 
made prima facie evidence of that fact In Spencer va People (68 
Dl., 613); Porter vs. Raikoad Co. (76 Dl., 561); Railway Co. vs. Peo- 
ple (119 HI., 182); Raikoad Co. vs. People (21 N. E. Rep., 348), and 
in numerous other cases, this court has held that the valuation for 
taxation of certain kinds of property is by the statute committed to 
the state board of equalization, and that its decision is judicial in 
its nature, and can only be assailed for fraud or want of jurisdic- 
tion. So, also, at common law, inquisitions of lunacy and inquests 
of office are admissible in evidence; and it is not understood that 
the provision of our state constitution in question has rendered 
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them incompetent as testimony. Moreover, under our statutes, the 
findings, reports, or schedules of various commissioners, boards, and 
officers are either made competent evidence or prima facie evidence 
in express terms, or are given the legal effect of evidence. See 
Rev. St. 1874, c. 24, § 145, in respect to commissioners appointed 
to make special assessments; section 8 of the extortion and unjust 
discrimination act, in respect to schedules made by the railroad 
and warehouse commissioners; chapter 2, § 11, in regard to audi- 
tors in actions of account; the provisions of chapter 10 with refer- 
ence to the awards of arbitrations; the provisions of chapter 41 in 
regard to commissioners to assign dower; the provisions of chapter 
106 in regard to commissioners to make partition; and various other 
statutory provisions of like character, too numerous to specify. My 
conclusion is that, while under the constitution the coroner and 
coroner's jury no longer compose a court with judicial power, yet 
the inquisition or verdict made by them, and which is required to 
be returned to and filed in the office of the clerk of the circuit court, 
and which thereby becomes a record of that court, is competent 
testimony, and that the ruling of the trial court in the case at bar, 
refusing to admit in evidence the verdict of the coroner's jury which 
inquired into the matter of the death of Otto Wilhelm Kielgast, de- 
ceased, was erroneous; and I concur in the conclusio]| that for that 
error the judgment should be reversed, and the cause remanded 
to the superior court for another trial. 
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The plaintiff, in an action at law apou a policy of insurance, after demnrrer 
filed by the defendant, in not estopped by sach action from proceeding in 
equity to reform the policy. 

The plaintiffs, who were mortgagees of the insured premises, applied to the 
defendant's agent, who had general authority to contract insurance, to 
insure their interest as mortgagees, which he agreed to do. By mistake 
of law the agent drew the policy so that the owner of the property was 

* DeeUion reudAred, Oct. 7, 1889. 
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iusureil, and uot the plaintiffs. Heldj That the policy should he reformed 
HO as to insure the plaintiffB' interest. The agent having contracted to 
insnre their interest, and accepted the consideration, which is still le- 
tained by the company, it cannot avoid liability on the ground that ite 
rules forbid the issuing of policies to mortgagees. 
The failure of the owner to redeem the property from the mortgage, thus 
vesting the title in the mortgagees, is an increase of the interests of the 
assured, hence not a breach of the policy. 

This action was originally brought at law by the plaintiffs, Esch 
Bros., to recover upon a policy of insurance against loss or damage 
by fire. The policy set out is as follows: — 

In consideration of $20 to them paid by the insured hereinbefore named, the 
receipt whereof is hereby acknowledged, do injure Bridget Donegan against 
loss or damage by tiro and lightning to the amount of $400, for one year, a« 
follows: $400 on the two-story frame building used as a restaurant and dwell- 
ing, situate on the south half of lot 448, in railroad addition to Monticello, 
Iowa. In case of loss under this policy, this insurance is made payable, first 
to Esch Bros., of Dyersville, Iowa, as their interest may appear. And the 
said Home Ins. Co. hereby agree t^ make good unto the said assureil, her 
executors, administrators, and assigns, all such immediate loss or damage, 
not exceeding in amount the sum or sums insured as above specified, nor the 
interest of the assured in the property, except as herein provided, as shall 
happen by fire and lightning to the property so specified from the 15th day of 
April, 1884, to the 15th day of April, 1885; the amount of loss to be estimated 
according to the actual cash value at the time of lo.s8, and to bo paid sixty 
days aft«r notice and proofs of loss are received at the office of the compauy 
in New York. If the interest of the assured in the property be any other than 
the entire, unconditional, and sole ownership of the property for the use and 
benefit of the assured, or if the building insured stands on leased ground, it 
must be so represented to the company, and so expressed in the written part 
of this policy ; otherwise the policy shall be void. When property has been 
sold or delivered or otherwise disposed of, so that all interests or liability on 
the x)art of the assured herein named has ceased, this insurance on such prop- 
erty shall immediately terminate. In case the use or occupation of the above- 
mentioned premises at any time during the period for which this policy would 
otherwise continue in force shall be so changed as to increase the risk there- 
upon, except as may be hereinafter agreed to by this corporation in w^ritiiig 
upon this policy, from thenceforth, so long as the same shall be so used, thi^ 
policy shall be of no force or eli'ect. Chas. Junity, President. 

J. W. Washburn, Secretary. 

Countersigned at Monticello, this 15th day of April, lc<84. 

Plaintiffs, being ruled on defendant's motion to state what title 
or interest they and Bridget Donegan had at the time the policy 
was issued, and at the time of the loss under said policy, filed an 
amendment alleging that they had obtained a judgment of fore- 
closure May 8, 1883, against Bridget Donegan, the absolute owner 
^f the premises, and that she continued as such owner until her 
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title was divested by foreclosure; that the premises were sold to 
plaintiffs July 17, 1883, on execution, on which they obtained a 
alieriffs deed, July 17, 1884; that plaintiffs alone applied for the 
policy in suit, and paid the premium therefor, and at the time truly 
stated to defendant's agent, who had power to pass upon risks, 
collect premiums, make contracts of insurance, and issue policies, 
tk nature of the title to said premises, and that they alone wanted 
tbeii interest in said premises insured, and thalfsaid Bridget Done- 
gan would not redeem; that said agent informed them that he 
could insure them for one year, notwithstanding Bridget Donegan 
di^inot redeem; that said agent then wrote up and countersigned 
and issued to plaintiffs said policy; that after they procured the 
sheriffs deed, and before the loss, they informed said agent that 
they harl so procured it, and wanted to know if the policy should 
be changed, and were then informed by said agent that said policy 
insured their property. The defendant demurred, on the grounds 
that the plaintiffs were not proper parties, — not entitled to main- 
tain suit on the policy set out; that it appeared from the petition, 
as amended, that prior to the loss the assured had alienated the 
property, and had no interest therein at the time of the'loss, — which 
demurrer was sustained. Plaintiff thereafter filed a substituted 
petition, which was stricken out on motion of defendant. Plaintiffs 
filed a second substituted petition, alleging that Bridget Donegan, 
having the legal title to the premises in question, executed to 
piAintiffs a mortgage thereon to secure the payment of a certain 
^ote for $2D0, which mortgage provided that the mortgagor should 
*eep the building insured for the benefit of the second party to the 
«^tent of their interest therein; that on May 8. 1883, they obtained 
A judgment on said note, and a decree of foreclosure, and cifter- 
^wds purchased the property at sheriff's sale on execution issued 
^^ said decree; that T. W. and G. L. Lovell obtained a judgment of 
weclosure against Bridget Donegan on a prior mortgage to that 
^^plaiutiffis, which judgment the plaintiffs purchased from said 
^^ells, April 15, 1884; .that Bridget Donegan failed to keep said 
P'^oiiseg insured for the benefit of the plaintiffs; that on the 16th 
^y of April, 1884, there was no insurance thereon, and said 
^^^et Donegan had failed to redeem from said sale to plaintiffs, 
^ to pay gai^ Lovells' judgment; that on the 15th day of April, 
^ plaintiffs applied to J. E. Stillman, a general agent of defend- 
^^iio had full power to execute and deliver policies of insur- 
^^ to insure their interest in the building on said premises in 
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defendant company; that they fully stated to said agent all the 
factfl hereinbefore set forth, and advised him of their interest in 
said premises, and that the right to redeem from the foreclosure 
sale would expire on the 2d day of July, 1884, and that they were 
convinced that Bridget Donegan would not redeem, but that the 
title would, on the expiration of the time, vest in plaintiffs, and 
that they would then receive a sheriff's deed; that they then stated 
to said agent that they desired to obtain insurance on their inter- 
est in the building for the sum $400 for the term of one year for 
their sole and executive benefit; that said Bridget Donegan had 
nothing to do with procuring said insurance, had no interest 
therein, was not a party to said contract, which was well known to 
said agent; that said agent then and there stated to plaintiffs that 
such insurance could be effected in defendant company for one 
year for $400, and the premium would be $20, and then and there 
offered for said consideration to insure plaintiffs' interest in said 
property, which offer the plaintiffs accepted, and paid said Still- 
man, as agent of defendant, $20 of tlieir own money, and directed 
said Stillman to issue such policy to plaintiffs in defendant com- 
pany as would insure their interests in the property aforesaid for 
the sum of $400, and for the term of oi^e yeai*, and said agent, for 
and in behalf of defendant, then and there agreed to issue such 
policy; that pursuant to the agreement the policy was subsequently 
written out by said agent, and forwarded to plaintiffs; that plaintiffs 
relied solely upon the judgment and knowledge of said agent to 
write the said policy correctly, and fully believed said policy 
insured their interest in the premises as agreed upon; that Bridget 
Donegan failed to redeem from said sale, and a sheriff's deed was 
executed and delivered to plaintiff, whereby they became vested of 
the absolute title, and notified defendant thereof through said 
agent, but defendant made no objection thereto, but by this said 
agent assured the plaintiffs that their policy remained in full force ; 
that about the 4th day of March, 1885, said property was totally 
consumed by fire; that plaintiffs made proofs of said loss, and that 
they have suffered loss by reason of the destruction of said property 
by fire in the sum of $400; that the policy issued to them by the 
defendant does not set forth the contract made between the parties, 
in that said policy insures Bridget Donegan, instead of plaintiffs, 
nor does the policy state the character of plaintiffs' title or interest 
in said property; wherefore the plaintiffs pray that said policy be 
80 reformed as to express the contract of insurance so made in this; 
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that it be so reformed as to insure the interests of plaintiffs alone 
in said property to the extent of $400 for the term of one year, and 
to insert the name of plaintiffs in the place of Bridget Donegan, and 
so that the same sots out the plaintiffs' title in said property, and 
that the plaintiffs have judgment upon said policy so reformed for 
$400, with interest from April 5, 1885. The plaintiffs having filed 
this substituted petition, the case was, on their motion, transferred 
to equity; and, the defendant having answered and the plaintiffs 
replied, the case was submitted to the court, and upon full hearing 
it was adjudged that the plaintiffs' petition be dismissed, and 
plaintiffs appeal. The points in controversy will appear without 
further statement as to the pleading. 

Utt Bros., fur Appellants. 

Cjle, McVey & Olabk, for Appellee. 

^ Given, C. J. 

1. Following the order pursued in the argument, we first notice 
appellee's contention that plaintiffs, having made sworn proofs of 
loss, and proceeded at law upon the policy, they cannot now main- 
tain this action in equity to reform the policy, and are estopped to 
deny the correctness of the contract as sued upon. Numerous 
authorities are cited to the effect that where a party has two incon- 
sistent remedies he is called upon to elect which he will pursue, and 
having elected, he cannot, after defeat, pursue the other remedy. 
8a ch is not this case. The plaintiffs have but one remedy, and that 
is for the reformation of the policy. They have no remedy upon 
the pohcy as written. Their petition at law alleged the errors in 
the policy substantially as alleged in their petition in equity. This 
case seems to be exactly within the ruUng in Barnes vs. Insurance 
Co., 75 Iowa, 11, 39. In that case the action was commenced at 
law, and a recovery sought on the policy. The defendant pleaded 
that the policy contained a provision against additional insurance, 
and that defendant had procured additional insurance. The 
plaintiff amended, alleging that at the time the contract of insur- 
ance was entered into it was agreed that the plaintiff should have 
tb3 right to take out additional insurance; that such an agreement 
was omitted from the policy by mistake, oversight, or through the 
fault oi the defendant, and asked a reformation 6i the policy. The 
defendant denied the allegation of the amended petition, and also 
pleaded that plaintiff, having knowledge of the matters pleaded, 
was estopped from setting the same up, because he had elected to 
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prosecute an action at law on the policy, and, having made an 
election of remedies, he was bound thereby. The court say : " Con- 
ceding the plaintiff had knowledge of the fact that the defendant 
asserted it would rely on the defenses it did, still, we think he 
could bring an action at law on the policy, and ascertain certainly 
whether the defendant would plead such defense or not, before 
resorting to equity. He could not know what the defense would be 
before it was pleaded. Under the statute in relation to amend- 
ments, W8 have no hesitation in holding that the party is not 
estopped by bringing an action at law from amending his pleadings 
before the case has finally been submitted to the court, so as to 
change it into an action in equity. We feel confident the universal 
practice is in accord with this view." We think this case fully 
answers appellee's firat contention, and the further claim that the- 
'' amendment, as made by the second substituted petition, is a sub- 
stantial change in the original cause of action, and not authorized 
by the Code of Iowa." 

2. The next and most important question is whether the plaintiffs 
have shown themselves entitled to have the policy of insurance so 
reformed as to make it a contract insuring them to the extent of 
their interest, not exceeding $400, instead of Bridget Donegan. It 
is well established by the admi^ions in the pleadings and by the 
proofs that the title to the property insured was as alleged by the 
plaintiffs, both at the time the policy was issued and at the time of 
the loss; that Bridget Donegan omitted to keep the property in- 
sured; that J. R. StlUman was agent of defendant, with power to 
contract insurance of property, take risks, collect premiums, and 
issue policies; that plaintiffis applied to said agent to have their 
interest in said property insured in the defendant company, and 
explained to him fully what their interest was; that Stillman, as 
such agent, agreed to insure the plaintiffs in the defendant com- 
pany on their interest in said property to the amount of $400 for 
one year, for the consideration of $20, which was then paid by the 
plaintiffs; that it was left with Stillman to write the policy accord- 
ingly, and that the policy was written as set out by Stillman, and 
forwarded to and received by the plaintiffs with the understanding 
and belief T)n the part of said Stillman and the plaintiffs that the 
policy so written did insure the plaintiffs, as it was agreed it should. 
There is no pretense that Bridget Donegan ever sought, desired, 
knew of, or paid for the insurance. The case is almost identical in 
its facts with Bailey vs. Insurance Co. (13 Fed. Bep., 250), and W^ill 
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iams vs. Insurance Co. (24 Fed. Kep., 625.) In the former case, 
McCrary, C. J., held: "Where a mortgagee applies to the agent 
of an insurance company, and states plainly his wishes to obtain 
insurance alone upon his interest as mortgagee, requests the agent 
to write the policy so as to effect this purpose, and relies upon him 
to determine as to what form is necessary under the law of insur- 
ance for that purpose, this court holds that the agent is bound to 
write a policy which shall insure the mortgagee's interest in his own 
name. I regard it as well settled by authority, and well supported 
by reason, that if the applicant correctly states his interest, and 
distinctly asks for an insurance thereon, and the agent of the insurer 
agrees to comply with his requests, and assumes to decide upon the 
form of the policy to be written for that purpose, and by mistake of 
law adopts the wrong form, a court of equity will reform the instru- 
ment so as to make it insurance upon the interests named. Such a 
determination is eminently just and equitable, since the insurance 
company always prepares the contracts and inserts therein its own 
term&" In the latter case. Justice Miller announced the rule to be 
that "where an instrument fails to represent what both parties 
intended to have it represent, and one party has drawn up the 
instrument and the other party merely accepted it, and the fault 
was on the part of the party drawing up the instrument, it can be 
reformed. It would be a harsh rule if a person applying to an in- 
surance agent, who is supposed to know the legal value of the lan- 
guage used in such policies, which he is drawing up every day, and 
who is supposed to know exactly what is desired, if that agent fails 
to do that which was intended, it would be harsh to say that the 
instrument shall not be reformed, and that chancery shall not give 
relief." The right of the plaintiffs to a reformation of the policy 
upon the facts is fully supported in Fink vs. Insurance Co. (24 Fed. 
Rep., 318), and in Longhurst vs. Insurance Co. (19 Iowa, 364), and 
many other authorities that might l>e cited. It is urged that the 
rules of the defendant company forbid the issuing policies to mort- 
gagees, but require their issue to mortgagors. That the plaintiffs 
did not have an insurable interest is not questioned ; nor that the 
company could contract to insure such interest. The agent. Still- 
man, bad general authority to contract insurance, and did contract 
to insure the plaintiffs' interest, and receive the consideration 
therefor^ which passed to, and is still held by, his principal. We 
think the defendant should not be heard to question the authority 
of its agents under these circumstances. We are of the opinion 
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from the facts that the contract was to insure the plaintiff, and not 
Bridget Donegan, and that bj a mistake of law on the part of the 
defendant's agent the policy was made to insure Bridget Donegan 
instead of the plaintifiTs, and should be so reformed as to run to the 
plaintifiTs as the insured to the extent of their interest at the time 
the policy was issued, not exceeding $400. 

.S. It remains to be determined whether the policy, as reformed, 
has been broken by reason of the change in title, resulting from 
Bridget Donegan's failure to redeem. This was not a diminution 
of the interests of the assured, but an increase, and hence not a 
breach of the policy: See Bailey vs. Insurance Co., supra asd 
authorities cited therein. 

4. It appears by the testimony that at the time the policy was 
issued the premises were occupied as a restaurant and dwelling, 
and at the time of the loss it was being occupied as a wagon and 
paint shop. The policy provides thdt '4n case use or occupation 
of the above-mentioned premises at any time during the period for 
which this policy would otherwise continue in force shall be so 
changed as to increase the risk thereon, except as may be herein- 
after agreed to by this corporation, in writing upon this policy, 
from thenceforth, so long as the same shall be so used, this policy 
shall be of no force or effect" This provision is against changes 
that " increase the risk." Mr. StiUman, who was entirely familiar 
with both occupations, and with the classifications of risks, testifies: 
" The occupation of this building was changed, after the policy was 
issued and before the fire, from restaurant to wagon and paint shop. 
But I did not think the change increased the risk enough to increase 
the rate. The rate was high in the first place. I did not think the 
change here did increase tho hazard. It was kept as a low dive 
before. I think the risk was improved. Without regard to moral 
hazard, a wagon and paint shop is a greater risk; but because of a 
moral hazard, I did not think the risk was increased." 

5. It appears that the loss was total, and that the plaintiffs were 
damaged thereby to the fullest amount of their insurance, $4()0, 
which became due and payable to them on the 5th day of April, 
1885. The judgment of the district court dismissing the plaintiffs' 
petition is reversed, and decree will be entered in this court reform- 
ing the policy of insurance as prayed for, with judgment in favor 
of the plaintiffs for $400, with 6 per cent interest from the 5th da^' 
of April, 1885, and for costs. Reversed. 



Digitized by 



Google 



1890.J Springfield F. & M. Ins. Go. vs. Winn. 121 



SUPREME COURT OP NEBRASKA. 



SPRINGFIELD FIRE & MARINE INS. CO. 

vs. 

WINN.* 

A w&s the owner of a stock of general merchandise, and insured the same with 
the plaintiff in error, with leave to make concarrent insurance thereon, 
so that the aggregate amount thereof should not exceed $7,000. Insur- 
ance in Tarious companies was effected for this amount. Some time after- 
wards the stock was bamed^ there being a total loss, and notice thereof 
was duly given. The prooi tended to show that the amount of goods 
destroyed exceeded |7,000, and that there was no fraud by the insured in 
any matter affecting the risk prior to the loss. In making his proof of 
loss, however, the insured increased the amount of his claim about $1,700 
in excess of the actual lo&s, and changed the bills of purchase made for 
some time before the loss to conform to the proof thereof. Held, That, as 
the rights of the parties were fixed by the contract of the insurance and 
loss, a provision in the policy that **all fraud, or attempt at fraud, by 
false swearing or otherwise, shall forfeit all claim on this companv, and 
shall be a complete bar to any recovery for loss under this policy,'' as it 
did not affect the risk, was not cause for declaring the policy void. 

Instruction AeU to be based on the testimony, and properly given. 

S. P. Davidson and Habwood, Ames & Kelly, for Plaintiff in Error. 

A. M. Appelget and Clabenoe K. Chamberlain, for Defendant in 
Error. 

Maxwell, J. 

On the 25th daj of May, 1886, the plaintiff in error issued to the 
defendant in error a policy of insurance, against loss or damage 
by fire for one year, upon the general stock of merchandise, carried 
by the latter as retail merchant in his store at Elk Creek, Neb. 
T'le policy contained permission for $4,000 concurrent insurance, 
and a clause limiting the company's liability in case of loss to its 
pro rata share of the total loss with other companies issuing; and 
afterwards, on the 29th day of October, 1886, the amount of con- 
carrent insurance permitted was increased to $6,000. The policy 

contained the usual provision requiring notice and preliminary 

— - • — ■ . — ■ — — 

* Dedaion rendered, October 16, iwa. 
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proofs in case of loss, and the submission by the insured of their 
books, papers, Touchers, etc., to the inspection of the underwriters, 
and the submission of themselves to examin3.tion, under oath, if 
required by the latter. It also contained a clause in the following 
words: " All fraui or attempt at fraud, by false swearing or other- 
wise^ shall forfeit all claim on this company, and shall be a com- 
plete bar to any recovery for loss under this policy." Concurrent 
insurance, amounting in the aggregate, together with the policy in 
suit, to $7,000, was procured, and was in force wheD, on the 2l8t 
day of December, 1886, a fire occurred, entirely destroying the 
property insured. One S. F. Holmes was the local agent of the 
companies, and knew of the fire at the time of its occurrence, and 
no formal notice seems to have been given to or required by the 
insurers; but Winn, who was apparently the sole owner of the prop- 
erty insured, and of the business connected therewith, — ^Nail who 
represented the " Co.," being a nominal partner only, — testified that 
at the suggestion of one Dale, who was an adjuster of one of tbe 
companies interested, he came to Lincoln two or three weeks after 
the fire, and submitted his books, or a part of them, to Dale and to 
William Fulton, the adjuster of the plaintiff in error. "Upon inspec- 
tion of the books, discrepancies were found therein which, it is 
claimed, aroused the suspicion of both Dale and Fulton, who repre- 
sented all the interested companies directly and indirectly, to such 
a degree that they expressly declined to pay the loss or recognize 
any liability under the policies until their suspicions should be 
removed by subsequent investigation. The parties separated with 
an understanding that there was to be a future meeting at Atchi- 
son, Kan., at which Winn was requested to furnish copies of papers, 
vouchers, invoices, etc., and make a fuller and more satisfactory 
proof of the amount and value of the property burned. Fulton 
attended at the time and place appointed for this meeting, but Winn 
then professed to be unprepared to comply with what had been 
required of him, and the matter was again postponed, to be taken 
up again at some future time at Plattsburg, Mo. On or about the 
21st day of March, 1887, Fulton met Winn at Plattsburg, at which 
time and place the latter made a statement under oath, showing that 
according to an inventory made February 1, 1886, witness then had 
on hand, of the stock insured, $8,245.35, and that he had afterwards 
purchased goods to the amount in value of $8,028.43. From the 
aggregate of these two sums the amount of sales was given, to be 
deducted so as to show the value of the goods burned. The items 
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of the several purchases, purporting to give dates, amounts, and 
names of persons and firms from whom purchased, were included 
in this sworn statement. There was a verdict and judgment for 
the plaintiff below, from which the cause is brought into this court 
by petition in error. 

The proof clearly shows that at the time of the fire the defendant 
in error had in his store at Elk Creek property covered by the poli- 
cies in this case of greater value than $7,000, and that a notice of 
the loss was given to a local agent of the insurance company imme- 
diately after the fire, and that the adjusters of the insurance com- 
panies appeared to endeavor to adjust the loss. Up to this point 
no fraud is claimed, and, had the proof of loss conformed to the 
facts, no objection would be made by the insurance companies, so 
far as we can see, to the payment of the loss. The fraud which is 
claimed to vitiate the policies is as follows: The defendant in 
error, in making out his first proof of loss, increased the amount of 
a number of the bills of goods purchased by him, for some months 
before the fire, in the aggregate about $1,700. This proof was duly 
sworn to, and cannot be justified, and probably would subject the 
affiant to a prosecution for perjury ; but does it forfeit the insur- 
ance ? If so, why ? So far as the testimony shows, the design was 
not to defraud the companies, but to exaggerate the loss, and 
thereby secure, if possible, prompt payment. This is reprehensible, 
but, if no one is defrauded thereby, it is difficult to perceive any 
just ground upon which to base a forfeiture. Such exaggeration 
may furnish a just cause for suspicion that the property burned 
was not of the value claimed for it, but that question is one of fact, 
to be submitted to a jury, who are the judges of the credibility of 
the witnesses. 

This is a new question in this state, and we desire to establish a 
rule which, while it will protect insurance companies in their just 
rights, will also shield the insured from the confiscation of their 
property upon fanciful or insufficient grounds: In Marion vs. In- 
surmce Co. (35 Mo., 148), a case in many respects resembling this, 
the policy provided that '' if there appear any fraud or false swear- 
ing the insured shall forfeit all claim under this policy." At the 
trial, evidence was given tending to prove that the statement of loss 
made to the defendant by the plaintiff was false in regard to the 
amount of the loss. An instruction that the company was not liable 
in such case was refused by the trial court, and the refusal to give 
the same assigned for error. The supreme court say: '*The clause 
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in tb'e policy in respect to false swearing is to be viewed in connec- 
tion with all the other parts of the policy and the general nature of 
the contract; and, so viewing it, it is obvious that it was intended 
thereby to require the insured to give the insurer real and reliable 
information as to the amount of the loss, and that a mistake, or 
unintentional error, or misstatement of an immaterial matter in the 
sworn statement, would not avoid the policy, but the false state- 
ment must be willfully made in respect to a material matter, and 
with the purpose to deceive the"* insurer. Now, this instruction 
requires that the false statement (that is, the statement made in 
ignorance of its truth,) shall have been knowingly made, but does 
not require that the jury shall find that it was in respect to a material 
matter, or made with an intention to deceive the defendant. It 
might probably be inferred that the matter was material; but under 
that instruction, if given, the jury would have been required to find 
for the defendant, notwithstanding that the false statement was not 
intended to deceive the defendant, and did not deceive it, and that 
the plainti£f derived, and could derive, no advantage from it, and 
the defendant received, and could receive, no detriment from it: 
Hoffman vs. Insurance Co., 1 La. Ann., 216. ^ 

No doubt an indictment for perjury might be supported by proof 
of a swearing to the truth of matters of which the accused was 
ignorant (and which might in fact be true), but the prosecution for 
perjury is distinctly for the offense of false swearing, irrespective of 
the effect of the falsehood; while here the clause as to false swear- 
ing is a part of a contract between two persons, and is important 
only in its effect, actual, presumed, or intended. It is no part of 
the intention of the parties to punish one of them for an immoral 
or illegal act, but the provisions of the contract have reference only 
to their interests in respect to the subject-matter oi the contraci" 
In Marchessau vs. Insurance Co. (1 Bob. La., 438), the person in- 
sured swore that the property was worth $15,549, and the jury 
found it to be worth $8,000; and in Gerhauser vs. Insurance Co. 
(7 Nev., 174), he swore that the value of the property destroyed 
was $6,000, but the jury found it to be but $3,000; yet in both of 
those cases verdicts in favor of the insured were sustained. To 
the same effect are Wolf vs. Insurance Co., 43 Barb., 400; Williams 
vs. Insurance Co., 61 Me., 67; linger vs. Ins. Co., 4 Daly, 96; Wood, 
Ins., 1,007, 1,008. In all these cases the court held that the disparity 
between the value, as sworn to by the insured and as found by the 
jury, did not furnish evidence of fraud, within the conditions of 
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the policies, although it is evident in some of them that the insured 
must knowingly have overstated the value of the property de- 
stroyed: In Wolf vs. Insurance Co., supra, the defenses were that 
the insured set fire to the property himself, and that he was guilty 
of fraud and perjury in preparing the preliminary proofs. It was 
held that the fact that the jury found a sum much less than the 
amount claimed was no evidence that the jury found the issue of 
fraud against the plaintiff. In the case cited, the proof of loss 
stated the value to be $3,041.36, while the jury found the value to 
be $676.06: In linger vs. Insurance Co., supra, the insured swore 
in the preliminary proof of loss that the cash value of the goods ' 
insured was $16,336.23, and that bis loss of goods totally destroyed 
was $9,989.03, and $6,347.20 on propei-ty dama^red. The referee 
found the value of the goods totally destroyed to be $6,600, and 
the damage to other goods to be $2,600.16. Daly, J., in delivering 
the opinion of the court, says: ''The fact that the plaintiffs in their 
preliminary proofs and in their testimony on the trial swore that 
their loss was about $3,489.03 more than the referees found it to be 
is not even presu:nptive evidence of false swearing or of fraud." 
Fi-aud is a question for the jury to determine from the evidence. 
To constitute fraud, lis against the insurance companies, there must 
have been misrepresentations, before the fire, in regard to a mate- 
rial fact or material facts by reason of which the policies were 
fraudulently procured, or other matter of a fraudulent nature which 
would compel the companies, in case of loss, to* pay for property 
which was not destroyed or not in existence. But if there is no 
fraud up to the time of the loss, and the rights of the parties were 
thereby fixed, it is the duty of the insurer, upon due notice and 
proof thereof, unless these are waived, to perform its contract by 
paying the insured what is justly due; and a willful misrepresenta- 
tion by the insured, as to the amount of his loss, provided the 
actual amount of the same is in excess of the policy, will not cause 
a forfeiture thereof. A contract of insurance, like any other, is 
made to be performed. A loss is liable to occur when least ex- 
pected. The insurer has received and retained the consideration 
for theT contract, and, unless there are good and sufficient reasons 
for exemption, should perform the same, and any matter which did 
not affect the risk should not be permitted to work a forfeiture. 
There is some objection to the final proof of loss, — ^that it was not 
served in time, — and it is claimed that an instruction on that point 
is erroneous, as not based on the evidence. There is sufficient in 
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the evidence from which the jury Wjere justified in finding such 
waiver, and the jury were properly instructed. It is apparent that 
justice has been done, and there is no error ill the record. The 
judgment is therefore affirmed. The other judges concur. 



SUPKEME COURT OF ILLINOIS. 



GERMANIA FIRE INS. CO.^ 

v.<, 

KLEWER.* 

There can be qo existing insurance unless it is valid and in full force and 
capable of being lefljally enforced or collected in case of the destruction of 
the property insured. 

When a policy provides that it shall be void in case of any insurance on the 
same property, that policy is inoperative if such prior insurance exists. 

But, if such prior insurance expires, then the inoperative policy immediately 
attaches and becomes operative and existing insurance. 

A policy which is existing insurance cannot be invalidated by that which is 
void and is no insurance. 

The provision in a policy that it shall become void for vacancy or non-occu- 
pation is nuide for the benefit of the insurer, and does not render such pol- 
icy absolutely void unless the company elects to avoid. By failure to 
elect, a company may waive the forfeiture, and the question of waiver 
may be submitted to the jury. 

II the a^ent of a conix^any knows of an existing vacancy and makes no ob- 
jection, but receives the premium, it will he a waiver of the condition iu 
respect to such existing vacancy, but, if the loss occurs after the expira- 
tion of a reasonable time for procuring an occupant, then there is no lia- 
bility on the part of the company, but both the question of waiver and 
the question of reasonable lime are for the jury. 

Where in a civil action a criminal act is charged (as arson) the authorities 
are in condict upon the question whether the rule applicable to a crimi- 
nal prosecution or that applicable to a civil suit should prevail in respect 
to the degree of proof required. , 

RuBBNs & MoTT,/or Appellant, 

H. W. DiKEMAN, /or Appellee* 

Baker, J. 

In this suit on a policy of insurance, Einil Elewer, the appellee, 
had verdict and judgment in the Superior Court of Cook County 
against the appellant herein, the Germania Fire Insurance Com- 
pany of New York. The judgment was affirmed by the appellate^ 

* D^olaion rendered, October SI. 18S9. 
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court of the first district. The policy in suit was dated October 16, 
1885. Three defenses were interposed: Other insurance, in vio- 
lation of the conditions of the contract; vacancy of the house in- 
sured, in violation of such conditions; and that appellee burned the 
building. The premises were destroyed by fire on November 15, 
1885. August 20, 1882, appellee procured from the Agricultural 
Insurance Company a policy of insurance for three years, insuring 
him against loss or damage by fire to the extent of $500 on his 
house at Norwood Park, 111., and $500 on his furniture therein; 
such poUcy containing a clause prohibiting other insurance. Dun- 
lap & Swift had prior to that time sold the house and lot to appel- 
lee, and received from him a mortgage thereon to secure a part of 
the purchase money; i^nd on May 19, 1883, they obtained from the 
Hartford Fire Insurance Company a policy for. $1,000 on the house, 
insuring appellee for three years against loss or damage by fire; a. 
clause in said policy declaring the same void in case of other insur- 
ance, or the vacancy of the house for ten days, without written 
consent indorsed on the policy. This policy was delivered to Dun- 
lap & Swift, and appellee paid to them the premium thereon. 
The policy in the Agricultural Insurance Company expired on the 
20th of August, 1885; and about that date, and on or before the 
22d day of that month, said company delivered to appellee a second 
policy issued by it, and similar, except as to dates, to that bearing 
date August 20, 1882, but did not collect the premium thereon. 
While this new policy was still lying on the desk of appellee, one 
Loehde, an insurance broker, caUed to either deliver or collect a 
bill, and saw it lying there, and, at his request, appellee authorized 
him to return the policy to the Agricultural ^Insurance Company, 
and place the insurance in one or another of the several companies 
for which he (Loehde) solicited business; and said policy was re- 
turned by Loehde to the company that had issued it, and it was 
canceled. On August 22, 1885, the appellant corporation issued its 
policy insuring appellee against loss or damage by fire to the ex- 
tent of $500 on said house, and $500 on the furniture; said policy 
providing therein that it should be void in case of the existence or 
subsequent procurement of other insurance of the property thereby 
insured, or in case of vacancy. From August 20, 1882, until the 
latter part of September, 1885, the house was occupied by appellee 
as a dwelling, but he vacated the same some time in September, 
with no intent of returning, and it remained vacant from that time 
until destroyed by fire. On October 16, 1885, appellee procured 
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through Loebde the cancellation of the policy dated August 22, 
1885, and the appellant at the same time issued to appellee a pol- 
icy for $1,000 on the house alone for a term commencing October 
16, 1885, and ending August 22, 1888; said policy containing the 
same clauses in regard to other insurance and yacancy that were 
contained in the policy that was at that time canceled. No consent 
in writing was given by any of the companies, by indorsement on 
any of the policies, to other insurance, or to vacancy of the house. 

1. The substance of the third plea of appellant was that the pol- 
icy sued on provided that the contract of insurance should be 
avoided in case of the existence of other insurance on the property 
insured by said policy, unless specially agreed to in writing in or 
upon said policy ; that at the time of its issuance, and at the time 
of the fire, there existed upon said property other insurance, to 
wit; a policy issued by the Hartford Fire Insurance Company in- 
suring appellee, etc. ; and that such other insurance was not spe- 
cially agreed to in writing in or upon the policy in suit. The rep- 
lication to this plea was that there did not exist at the time of the 
issuance of the policy sued upon, nor at the time of the destruc- 
tion by fire of the property thereby insured,' any other insurance 
upon the insurable interest of appellee in said property destroyed 
by fire. There can be no existing insurance without such insur- 
ance is valid and in full force, and capable of being legally enforced 
or collected in case of the destruction of the property insured: 
Insurance Co. vs. Schettler, 38 HI., 166. It is plain the Hartford 
policy was inoperative when it was issued, on May 19, 1883, for the 
reason it contained a provision it should be void in case of other 
insurance upon the same property without written consent indorsed 
upon the policy, and (there being no stlch consent) appellee at that 
time already held a policy insuring his house of the Agricultural 
Insurance Company, dated August 20, 1882, and running three 
years. When, however, said last-mentioned policy expired, on the 
20th of August, 1885, then the Hartford policy immediately at- 
tached, and became operative and existing insurance. At the trial, 
one of the claims of appellant was that said Hartford policy con- 
tinued ,m force until after the policy in suit was issued, and after ' 
the fire; while aj^pellee contended that, as the Hartford policy con- 
tained a clause the same would be void in case of the vacancy of 
the house for ten days without written consent indorsed on the pol- 
icy, and as he removed from the house in September, 1885, and it 
continued vacant and unoccupied when appellant issued its policy 
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and when the fire occurred, and as there was no consent by the 
Hartford Company to such vacancy, said policy had ceased to be ex- 
isting insurance, and the liability of appellant tmder the policy in 
suit attached on October 16, 1885, and continued until the house 
was burned, on the 15th of November following. Appellee also in- 
sisted, at the trial, that the policy of the Hartford Company was 
made void and inoperative by the policy of the Agricultural Insur- 
ance Company issued in 1885, and by the two subsequent poUcies 
issued by appellant. A provision in a policy that it shall become 
void in case the premises are left vacant or unoccupied does not 
render such policy absolutely void upon the happening of such 
event. Such a provision is made for the benefit of the insurer, and 
if he does not elect to avoid it, but waives the forfeitures, neither 
the insured nor third parties can treat the insurance as void: In- 
surance Co. vs. Q-arland, 108 HL, 220; Mitchell vs. Insurance Co., 
51 Pa. St., 402; Bigler vs. Insurance Co., 22 N. Y., •402; Landers 
vs. Insurance Co., 86 N. Y., 414; David vs. Insurance Co., 13 Iowa 
69; Carpenter vs. Insurance Co., 16 Pet., 495. 

The court, at the instance of appellee, gave several instructions 
to the effect that if the bouse was vacant for more than ten days 
prior to the 15th day of October, 1885, without the consent of the 
Hartford Fire Insurance Company, then the policy issued by said 
company became and was thenceforth invalid and void, and the 
same no longer constituted insurance on the building destroyed. 
The impropriety of these instructions is manifest when it is con- 
sidered that it was in evidence that in the proofs of loss furnished 
by appellee to appellent he swore he had $1,000 other insurance in 
the Hartford Company, and also that be made and forwarded to the 
latter company proofs of loss based on this policy issued by it; and, 
further, that there was no evidence that the Hartford Company had 
ever claimed its policy was avoided, or had refused to pay the loss. 
The mere fact of vacancy did not render its policy void, but only 
voidable; and it was optional with the insurer whether it would 
avail iiself of that ground for avoiding the contract, or would waive 
the breach of the condition in its policy. Assuming the burden of 
proof was upon appellant, on the ground it alleged in its plea that 
there was other insurance on the property, to show the Hartford 
Company had waived the condition, yet the truth in regard to that 
matter would be peculiarly within the knowledge of appellee, and 
the means of proving it especially within his power and control; 
and so slight testimony would be sufficient to estabUsh on its part, 

VOL. XIX.-9. 
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prima facie, such waiver. The facts aboye mentioned, in connection 
with the statement in appellee's letter of the date of December 8, 
1885, that he entered his claim againsl^ the Hartford Company for 
the total loss of his house, in accordance with the request of said 
company, were evidence to go to the jury as proving, or tending to 
prove, such waiver. We think said instructions should have been 
so qualified as to submit the question of waiver to the jury, and that 
it was error to give them without such modification. 

The substance of instruction 6 given for appellee was that if ap- 
pellee, subsequent to May 19, 1886, and prior to October 16th of 
that year, procured insurance on the property in the Agricultural 
Insurance Company, then the jury must find the Hartford policy 
was not existing insurance at the time appellant issued its policy. 
This was very clearly erroneous. In the first place, the second pol- 
icy in the Agricultural Insurance Company appears not to have 
been issued until after the expiration of the first policy of said com- 
|(any; and tlk the liability under the Hartford policy had in the 
mean time become operative, and as said second Agricultural Insur- 
ance Company policy contained a provision against other insur- 
ance, and was therefore void itself by its own terms, consequently 
it could not affect the validity of the Hartford policy, which was 
prior. And even if this were not so, and if said second policy was 
at one time valid and subsisting insurance, yet it is the uncon- 
tradicted testimony that it was returned to the Agricultural Insur- 
ance Company and canceled on or before the 22d of August, 1885; 
and at least then, if not before, the Hartford policy became exist- 
ing insurance. * 

l?he seventh instruction for appellee was equally erroneous and 
misleading. The substance of it was that if appellee, subsequent 
to May 19, 1885, took out other insurance on the property without 
the consent of the Hartford Company, then the Hartford policy be- 
came thenceforth invalid and void, and no longer constituted in- 
surance on the building. The only evidence there was upon which 
to base the insfxuction was that in regard to the second policy of 
the Agricultural Insurance Company, and that in regard to the poli- 
cies of August 22, and October 16, 1885, issued by appellant. The 
Agricultural Insurance Company's policy was, as we have seen, not 
only void, but was canceled; and the two policies procured from 
appellant contained clauses against prior insurance which rendered 
them invalid if the Hartford policy was in force. If the latter pol- 
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icy was existing insurance, it could not be invalidated bj that which 
was void and was no insurance. 

2. Several of the pleas of appellant were predicated upon a clause 
in its policy to the effect that the contract of insurance would be 
avoided by increase of hazard by vacancy or non-occupancy, unless 
especially agreed to in writing in or upon the policy. This court 
has decided, either expressly or in legal principle, in a number of 
cases, that where the agent of an insurance company, at the timc^ 
he issues the policy, knows of the existing vacancy, and makes no 
objection on that account, and receives the premium from |the as- 
sured, it will be a waiver of the condition in respect to such exist- 
ing vacancy: Insurance Co. vs. Spankneble, 62 HI., 60; Insurance 
Co. vs. Barringer, 73 HI., 230; Insurance Co. vs. Schettler, 38 111., 
166; Insurance Co. vs. Magoire, 61 HI., 342; Insurance Co. 
vs Jones, 62 HI., 468. Upon this branch of its defense, appel- 
lant relies on the case of Insurance Co. vs. Garland, 108 HI., 
220. There the policy was not in the first instance issued to 
Mrs. Garland, and the premium collected from her, but it was 
so issued to, and the premium paid by, one Maria G» McConnell, 
virho afterwards made an assignment of it to Mrs. Garland, and the 
consent of the insurance company was indorsed thereon. This was 
in effect reissuing the policy to another person upon the same terms 
and conditions it had been issued before; and the unearned pre- 
mium was a good consideration for the new promise made by the 
company to the assignee. The substitution of Mrs. Garland for 
Mrs. McConnell was simply to plac^ the former an the same posi- 
tion, with respect to all rights and liabilities under the policy, the 
assured herself occupied before the transfer. The undisputed fact 
in that case was that on the day th^ transfer was made, and consent 
of the company given, the agent of Mrs. Garland informed the in- 
surance agent the house was Vacant, and the latter told him in ex- 
press terms that he had "better attend to that part of the business, 
because it would not amount to anything if the house was destroyed; 
they would not be liable for any loss;" and it was held that, '* un- 
der such circumstances," the consent to the transfer was not " a 
waiver ol the condition altogether," and the company would have 
a clear right to insist upon a performance of the condition, and un- 
til that was done its liability imder the policy would not attach. 
In other words, the condition of the policy, tinder the peculiar cir- 
cumstances of that case, was regarded as a condition precedent, 
and confornaity to its requirement held necessary before the liability 
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of the company would commence. In the present case the testi- 
mony of appellee was: " I told Mr. Loehde I had moved out of the 
house, and he said it was all right; that he would attend to it, and 
have the $500 furniture rewritten on the house; and he asked me 
whether I was going to have it rented. I told him, 'Yes, sir; I 
was.' He said that would be all right. He asked me whether I 
was going to rent it. I told him, * Yes, sir; I was.' " Loehde, when 
examined in chief, testified that appellee told him " he did not live 
in the house now; other people were living in it;" but when called 
in rebuttal he testified: ''I asked him if it would be occupied, and 
he said, 'Yes^.sir.' He said he had it rented. He did not state 
there was somebody occupying the house, but he said he would 
have it rented. I asked him if the house was occupied, and he said, 
*Yes, sir; I will have it rented.'" This makes the case quite dif- 
ferent from the Garland Case, where the assured was informed in 
positive terms that, if the house was destroyed, the poHcy would 
not amount to anything and the company would not be liable for 
any loss. Here, upon the assumption the jury believed that appel- 
lee gave a substantially correct statement of the transaction, they 
might find it to be a fair presumption from the conduct and lan- 
guage of the parties that the intention was that the liability of the 
company under the policy should attach at once, and continue, un- 
less appellee allowed the house to remain vacant an unreasonable 
length of time. If there was a waiver of the condition of the policy 
against vacancy, and it was merely of this temporary character, and 
if the loss occurred after the expiration of a reasonable time for pro- 
curing an occupant, then there is no liability on the part of appel- 
lant; and whether there was such waiver, and whether such rea- 
sonable time had passed pri^r to the loss, are questions of fact 
for the jury. 

It was also a matter of controverted fact, upon the eame branch 
of the case, whether Loehde, in procuring the insurance, was act- 
ing as the agent of appellant or of appellee. The modifications 
made by the court to the first, second, and fourth instructions asked 
by appellant improperly and erroneously assumed he was the agent 
of the latter, instead of submitting that question to the jury. It 
is no part of our duty to weigh the evidence bearing upon that is- 
sue of fact, but we may suggest that appellant is wrong in his as- 
sumption thai the circumstances that appellee paid Loehde nothing 
for his services, that the latter received his par therefor from the 
insurance company, and that the company paid him a commission 
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on all the basmess be transacted for it, are absolutely immaterial, 
and that it was so decided by tbis court in Insurance Go. vs. Ru- 
bin, 79 BL, 402. All tbat was tbere decided was tbat, under tbe 
drcamstances of tbat case, one Ludlum, a broker, was tbe agent of 
Rabin, and not of tbe company, and tbat tbe fact tbat tbe agent of 
the company allowed Ludlum a commission did not cbange tbe 
character in whicb be acted; in otber words, was not of itself a con- 
closWe circumstance to show be was tbe agent of tbe company. 

^ Appellant not only interposed tbe defenses tbat its policy was 
Toid because tbere was otber insurance on tbe property, and be- 
cause the bouse was vacant and unoccupied, but made tbe fur- 
ther defense tbat appellee bimself set fii^e to tbe building. Wbere, 
in a civil action, a criminal act is cbarged, tbe authorities are in 
conflict upon tbe question wbetber tbe rule applicable to a criminal 
prosecution, or tbat applicable to a civil suit, should prevail in re- 
spect to the degree of proof required. In tbis state is has been 
held that where, in civil cases, a criminal offense is cbarged in tbe 
pleadings, such offense must be proved beyond a reasonable doubt: 
Crandallvs. Dawson, 1 Oilman, 566; McConnel vs. Insurance Co., 
18111., 228; Harbison vs. Shook, 41 HI., 141; Sprague vs. Dodge, 
48 lU., U2. Instruction 8 for appellee was, however, inaccurate, in 
that it required more than a mere preponderance of tbe evidence 
in order to establish the defenses of other insurance and vacancy. 
For the errors mentioned herein tbe judgment is reversed, and the 
cause remanded to the Superior Court of Cook County for an- 
other trial. 



SUPREME COUET OF IOWA. 



KUSSELL 



^^AB RAPIDS INS. CO.* 

^SS*^'^^ ^° * policy making it void if any change should be made in the 
^tleof, incumbrances upon, or use of the insured premises, without the 
ypany's consent, is broken only by increasing tne risk, or decreasing 
j*?ccnritv; •whether or not this has been done is a question of fact for 
J^^y. This rule applies to a sale of part of the lands, or purchase of 
__^!!5^»nd, or any change in the use of the insured premises. The testi- 

^^*^^ ^«nde^ed. June 7. 1889. 
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mony in the record showing that part of the lands incumbered by the ex- 
isting mortgage had been sold, htld^ that this created an increased incum- 
brance upon the remainder. The plaiutiflPs interest in other land 
subsequently purchased by her, not being equivalent to her interest in 
the lands sold, there was a decrease in the security, and a motion for a 
verdict for the defendant should have been granted. 

Notice of change of use and security given to an agent having no authority to 
waive the conditions of the policy is not notice to the company ; it is 
error to admit evidence of sucii notice. 

Persons experienced in insurance may give their opinion as to whether the 
use of a hay-press in a barn increased the risk or not, but their testimony 
as to the classification of such buildings by insurance companies Is not 
as good evidence as a book containing such classification. >nch a book, 
containing the rules of the "Towa Board of Underwriters, '^ offered to 
show the classification of snch buildings, cannot be admitted in evidence, 
where the only identification shown is that such board or union is an 
organization of insurance men representing the various insurance compa- 
nies authorized to do business in Jowa. To be received in evidence, it 
must first be shown to be a classification by such union of risks, based 
upon actual observation and experience as to the cause of fires, that is 
received as authority in insurance business. 

Action upon a policy of insurance against loss by fire on a barn 
and " on hay in the barn, or in stack on cultivated land." The pol- 
icy is based upon an application which is made a part thereof. It 
is provided in the policy that, if any false statements are made in 
the application, or if the risk be increased in any manner except by 
the erection and use of outbuildings, or if the property be sold, 
or any change take place in t)ie title, or if the assured mortgages 
or incumbers the same without the consent of the secretary of the 
company, or if the premises be used for any other purpose than is 
mentioned in the application, without the consent of said secretary 
in writing, then said policy is void. The application states that the 
property insured is situated on a certain 280 acres of land described, 
in Humboldt County; thAt applicant is the absolute owner thereof; 
that the title is in her name; that it is incumbered to the amount 
of $1,600; that the building is kept by the owner for farm pur- 
poses; and that the land is worth $20 per acre. The defendant, 
answering, alleges, among other things, that the policy became and 
was void before the alleged loss, because the plaintiff sold 200 acres 
of said land, incumbered the said property by a mortgage for $1,- 
000, and permitted numerous judgments to be entered against her 
in the circuit and district courts of said county, aggregating about 
$1,000, and incumbered said hay by mortgage to the Humboldt 
County Bank, June 9, 1884, without the consent of said secretary; 
and that the plaintiff used said barn as a building in which to op- 
erate a hay-press, with the machinery appertaining thereto, without 
the consent of said secretary, and by which use said risk was 
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greatly increased. The plaintiff, in reply, admits that she sold a 
I>ortion of the 280 acres, and alleges that she did so with the 
knowledge and consent of defendant, and that the part sold did not 
include the property insured; that the mortgage of $1,000 on the 
land was a renewal of the $1,600 mortgage referred to in the appli- 
cation, $600 thereof having been paid; that the value of the prop- 
erty was increased by improvements in the sum of $2,000. Plaint- 
iff denies that the judgments were incumbrances upon the premises 
on which the insured property was situate, because the same was 
her homestead; denies the execution of the mortgage on the hay; 
and denies that she used the bam for any other purpose than that 
stipulated in the application. Trial by jury. Hon. George H. 
Carr, judge, presiding. Verdict and judgment for plaintiff. De- 
fendant appeals. 

A. E. Clabk and P. Finch, for Appellee, 

C. J. Deacon, for Appellant. 

Given, C. J. 

1. On the former appeal herein (71 Iowa, 69, 32 N. W. Rep., 95), 
it was held that " the renewal or change of the incumbrance was 
not necessarily a breach of the condition of the policy. If the in- 
cumbrance remaining upon the land unsold should be less in 
proportion to the quantity than was upon the land when the policy 
was issued, there was surely no breach of the condition against in- 
cumbrances; or if, for any reason, the hazard should not be in- 
creased by the change, so that no higher rate of premium would 
be demanded, there would arise no violation of the condition. 
The question, then, in order to determine whether there has been 
a breach of the condition, is this.: Was the risk increased, or was 
defendant's security decreased, by the change of the incumbrance ? 
This is a question of fact, and should have been left to the jury." 
We think the same rule applies to a sale of parts of the land and 
purchase of other lands, and to any change in the use made of the 
insured premises. It was proper for the jury to determine what 
changes, if any, had been made in the incumbrances, title, or use 
of the premises, and whether by such change the risk was increased, 
or the defendant's security decreased. Though there were changes 
in the respects alleged, if they did not increase the risk or decrease 
the security, then there was no breach of the conditions as to title* 
incumbrance, or use; but if there was such a change, in either re- 
spect, as did increase the risk, or decrease the secuiity, then there 
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was a breach of the condition. The testimony set forth in the 
record shows beyond controversy that,, notwithstanding the pay- 
ment of $600 of the incumbrance, yet that the sale of part of the 
lands upon which the $1,600 incumbrance rested, and the renewal 
of the incumbrance on the remaining lands, was, in fact, an increase 
of the incumbrance upon the lands unsold. It also appears that 
the plaintiff's interest in the lands purchased was not equivalent to 
her interest in the lands sold, and, hence, there was a decrease of 
the security to the defendant. Under the state of the evidence we 
think the court should have sustained the defendant's motion for 
verdict, on the ground that the uncontroverted evidence shows an 
increase of the incumbrance and a decrease of the security. 

2. On the trial the plaintiff was permitted to prove, over the ob- 
jection of the defendant, what was said to and by one Bangs, in re- 
lation to a contemplated sale of part of the land, about renewing 
part of the $1,600 mortgage and about using a hay-press in the 
barn. It appears that Bangs was a soliciting agent for the defend- 
ant, and took the application of the plaintiff. It is not claimed that 
he made any mistake in taking said application, or that he had any 
authonty to approve, modify, or reject applications, or to waive 
any conditions in policies issued. The plaintiff claims the right to 
introduce this evidence, as tending to show notice to the company 
that part of the land had been sold, that the incumbrance was 
changed, and that a hay-press was being used. Notice to a corpor- 
ation must be to an officer or agent charged under the law, or by 
virtue of his office or agency, with respect to the matter about 
which' the notice is given : Cook vs. City of Ajiamosa, 66 Iowa, 427. 
As Bangs had no authority to waive any of the conditions of the 
policy, notice to him was not notice to the company, and the court 
erred in admitting that testimony. 

3. One of the issues to be determined was whether the operation 
of a hay-press in the bam was a different use from that mentioned 
in the application, and whether such use increased the risk. The 
defendant called C. D. Van Vetchen and G. S. Garfield. Van 
Vetchen testifies to three years' experience in insurance, and Gar- 
field to not quite six years. Several questions were put to each of 
these witnesses, tending to show in what list or class a barn in 
which is operated a hay-press by horse power would be placed for 
purpose of insurance, and as to whether such risk is considered 
more hazardous by insurance companies than a barn used for ordi- 
nary purposes, to each of which the plaintiff objected as immaterial 
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and incompetent, and objections were sustained. Some of the 
questions put to these witnesses called for the opinion of the wit- 
nesses as to whether the use of a hay-press increased the risk, 
while others called for the classifications made by insurance compa- 
nies. It being a question as to whether the use of a hay- press in- 
creased the risk or not, we think the witnesses should have been 
permitted to give their opinion on that subject; but, as a book was 
produced and offered as showing the classification by insurance 
companies, we think that, rather than the recollection of the wit- 
nesses, was the best evidence as to such classifications. The book 
produced and offered was identified by Mr. Van Yetchen as the 
rules of the " Iowa Board of Under v^riters," covering the rates of 
premium for the state of Iowa. He testified that " the Iowa Union 
of Underwriters is an organization of insurance men representing 
the various insurance companies that are authorized to do^ business 
in the state of Iowa." Upon this identification the defendant of- 
fered certain parts of said book in evidence, showing the classifica- 
tion of barns in which hay-presses were used, to which the plaintiff 
objected, and objection was sustained. There was no error in sus- 
taining this objection. To be entitled to have the book received in 
evidence, the defendant should have made the proper preliminary 
proofs to the court. If the Iowa Union of Underwriters have pre- 
pared a classification of risks, based upon actual observation and 
experience as to the cause of fires, that is received as authority in 
insurance business, such classification would be entitled to consid- 
eration in determining whether one use was more hazardous than 
another: but, as the defendant made no such proofe as to the char- 
acter of the book sought to be introduced, the objection was prop- 
erly sustained. For the errors stated the judgment of the district 
court is reversed. 

Eobinson, J., assents to the conclusion of the foregoing opinion, 
but not to all the grounds upon which it is based. 
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SUPREME COURT OP MINNESOTA. 



PETTIT ET AL. 

vs. 

STATE ms. CO.*; 

A certain grain elevator was constructed in several parts, but so connected 
as to be operated as one structure, and designated bj' one common name. 
To distinguish the main or principal building from the addition, which 
was connected with it bj"^ covered passage-ways, through which the ma- 
chinery was operated, it was called the ** Main Elevator Building," and 
the addition was known as " Annex A." Heldf that grain iu ** Aunex A *' 
was included in a policy of insurance describing it as being in the elevator 
under the general description or name applied to the entire structure ; 
and where the several parts were similarly constructed and covered, lan- 
guage used describing the elevator ^* as a frame, iron-clad, metal-roof 
building, occupied for the storage and handling of grain,'' held equally 
applicable to the whole or either division of the elevator known by the 
general description, and that if there is doubt or uncertainty as to the 
meaning of the policy it must be resolved in favor of the assured. 

The agent of an insurance company taking a risk under such circumstances is 
presumed to be familiar with the construction of the building and its di- 
visions, manuer of use, and description, and it was for him to limit the 
amount of Insurance taken on grain therein, as he might deem necessary 
after proper inquiry. 

Where an elevator had been in operation but a short time, the assured are not 
bound by any particular usage or rule of insurance companies iu respect 
to risks upon grain therein, unless the evidence shows that notice thereof 
has been brought home to them. 

Keitu, Evans, Thompson & FAiiicHrLD,/or Appellant, 

M. B. KooN and Ralph Whelan, /or Respondents, 

Vanderburgh, J. 

Daring and prior to the year 1887 plaintiffs were engaged in 
milling wheat in the city of Minneapolis, and from time to time 
purchased large quantities of wheat to be ground or disposed ef 
by them, and stored in elevators in the city of Minneapolis. The 
St. Anthony Elevator, built by the St. Anthony Elevator Company, 
was completed in the spring or summer of 1887, and was situated, 
with all its additions and appurtenances, upon the lot described as 
"Auditor's Subdivision No. 21, Minneapolis, E. D., Minnesota." 

* DeoUion rendered, Jaly 19, 1889. 



Digitized by 



Google 



1890. ] PtttU et al. vs. State Ins. Co. 139 

The entire property was described and known as " The St. Anthony 
Elevator." It consisted of an engine-house, elevator adjoining, 
containing all the elevating machinery in the establishment, and 
having in its storage bins a capacity of 500,000 bushels, and of an 
addition or extension designated as "Annex A," in distinction from * 
the building first described, which was called the " Main Elevator," 
or " Main Elevator Building," and about 300 feet distant, and hav- 
ing eighty bins, with a capacity of 1,000,000 bushels. The two 
buildings were connected in their construction, and were operated 
as one elevator, having passage-ways or galleries between them, 
covered and constructed in the same way as the buildings con- 
nected by them. For a more particular description we may refer 
to the findings of the trial court, which show " that said parts of 
said elevator so designated as ' Main Elevator Building,' and ' An- 
nex A,' were substantially identical in their construction and de- 
scription, differing only in size and in the mechanical appliances 
used therein. That the said galleries connecting them as aforesaid 
are as follows: Two galleries, one above the other, supported by 
trestles, which were sustained by eleven tires of masonry; each of 
said galleries inclosed upon its sides, covered with metal roof, con- 
taining windows and a floor, and constituting a continuous passage- 
way from one part of said elevator to the other; the upper of said 
galleries, running from the side of the main elevator building to the 
upper story or bin-floor of said Annex A, and the lower of said 
galleries running from the bottom of the bins within said Annex A 
to the second story of said main elevator building. That the said 
belt conveyor was as foUows : A broad belt running along the en- 
tire length of said upper gallery; said belt, when in use, being pro- 
pelled over rollers, and conveying upon its surface grain from said 
main elevator building into said Annex A, where such grain was by 
mechanical contrivance tripped off from said belt into a spout, 
which distributed it into the bins in said Annex A; said belt thence 
running along the entire,length of said lower gallery into the main 
elevator building, and conveying upon its surface grain received 
from the bottom of the bins in the Annex, back into the main ele- 
vator building, as occasion required. That all the machinery for 
operating the entire elevator was contained in the main elevator 
building. That said Annex A was so constructed that no grain 
eoold be* received directly into, or be delivered directly therefrom, 
bat all grain received therein passed, and by reason of the construc- 
tion thereof was compelled to pass, first into said main elevator 
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building, where it was weighed and elevated, and from which it 
was passed over said belt conveyor, along said upper galleries, into 
said Annex A, and all grain delivered out of said last-named com- 
partment of said elevator by reason of the construction thereof 
was compelled to pass therefrom over said belt conveyor, along said 
lower gallery, and thence into said main elevator building, where it 
was weighed, and from which it was delivered into cars, or other- 
wise disposed of, as occasion required. That said Annex A was so 
constructed that it could not be used for the purpose of receiving, 
handling, or storing grain except in connection with, and as a part 
of, said main elevator building. That said entire plant, as herein- 
before described, and situated as aforesaid, was generally and com- 
monly known and designated by the name of * The St. Anthony 
Elevator.' That said name applied to and covered the different 
buildings hereinbefore described, taken together, and constituting 
one whole and entire elevator plant, and not to any particular part 
thereof. That said St. Anthony Elevator Company held the whole 
thereof out to the public, and operated the same, for the purpose 
of receiving, handling, and storing grain, under the name of the 
'St. Anthony Elevator,' applying said name to, and covering, and 
intending thereby to cover, the different buildings hereinbefore de- 
scribed, taken together, and constituting one whole and entire 
elevator plant." 

The elevator in question was, as we have seen, a new one, having 
been built but a short time before the date of the insurance men- 
tioned in the pleadings. The plaintiffs had never owned or insured 
any wheat therein before, and were not acquainted with the method 
of its construction or operation. On June 16, 1887, plaintiffs pur- 
chased the wheat which they claim is covered by the policy in ques- 
tion here, and which was then in the St. Anthony Elevator, stored 
in "Annex A," and on the same day applied to one Thompson, who 
was agent for defendant in Minneapolis, and for several other in- 
surance companies, and who had frequently taken for them risks 
on grain in other elevators, " to place $4,000 insurance, for sixty 
days, on grain in St. Anthony Elevator." No particular company 
was designated by them; that being left to the agent, according to 
their usual method of transacting business with him. The agent, 
in response, promised to do so, but made no inquiries in regard to 
the particular location of the grain in the elevator, whether in 
special bins, the " Annex," " Main Elevator Building," or otherwise. 
The agent afterwards, in pursuance of such application, issued the 
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particular policy upon which this suit is brought. The entire ele- 
vator, including both the Annex and the main building, was de- 
stroyed by fire on July 19, 1887, and all the wheat therein, includ- 
ing plaintiffs', was destroyed or damaged by fire. 

The principal question in the case, and the ope upon which the 
decision must turn, is in respect to the sufficiency of the descrip- 
tion made by the agent in drafting the policy, to cover the wheat 
intended to be insured. Tt reads as follows: ** Four thousand dol- 
lars on the following specified and located property, namely, grain 
in St Anthony Elevator, $4,000 on grain their own, or held by them 
in trust or on commission, or sold, but not delivered, while contained 
in the frame, iron-clad, metal-roof building occupied for the storage 
and handling of grain, and known as the ' St. Anthony Elevator,' 
situated in Auditor's Subdivision No. 21, Minneapolis, E. D., Minne- 
sota." The contention of the defendant is that the special or more 
particular description is intended to limit the risk to the first or main 
elevator building, and ought not to be construed to extend any 
farther. It will be observed, however, that the language of the 
policy is not limited to the " Main Elevator " or " Main Elevator 
Building," which is the designation applied to the building nearest 
the engine-house, and is rather descriptive of the character and 
construction and purpose and use of the building insured, than 
necessarily intended to limit the risk to any part. And the con- 
clusion is warranted from the evidence that the terms " Main Ele- 
vator " and ** Annex " were convenient designations in the practical 
use of the elevator, just as special bins might be referred to, for the 
purpose of local description or identification. And the wheat was 
constantly being changed from the one division to the other, as to 
and from different bins, for the purpose of ventilation, and to pre- 
vent the mass of wheat from heating. But it is found that the 
whole structure, and not one division merely, is known as the " St. 
Anthony Elevator," and the more particular reference to the iron- 
clad covering and use of the building appHes as well to the whole 
as to each part or division; so that the description in the policy is 
fairly susceptible of the construction claimed for it by the plaintiffii, 
as intended to cover grain in any part of the elevator; and in such 
cases the rule is that the interpretation most favorable to the as- 
sured is to be adopted: Olson vs. Insurance Co., 35 Minn., 432; 
Blake vs. Insurance Co., 12 Gray, 266-270. The plaintifiTs reposed 
such trui^t in the the agent of the defendant that it was left to 
him both to select the company and formulate the description in 
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the policy (and this he must have understood); and it is to be pre- 
sumed that he was familiar with the structure of the elevator, its 
divisions, manner of its use, and description; and if it was neces- 
sary to limit the amount of insurance upon wheat in any 
part of the building, it was for him to make such inquiries as 
might be necessary for that purpose: Daniels ts. Insurance Co., 12 
Cush., 430. And the evidence is clearly insufficient to charge 
plaiotiffs with notice of any particular usage or rule of insurance 
companies in respect to risks upon grain in this elevator. The 
findings of fact, which are clearly supported by the evidence, are 
decisive of this case, aud it is not deemed necessary to consider the 
assignments of error further. Order affirmed. 

ON MOTION FOR REARGUMENT. 
(October 14, 1889). 

Per Curiam. 
On a motion for reargument^our attention is caUed to the fact 
that in the policy, as copied in the opinion, the word *' elevator " 
is omitted before " building," but we think this makes no material 
difference in the construction. It does not appear that the *' Main 
Elevator Building " was intended, or that the language so used 
would not apply as well to the whole building as any part.^ 



SUPREME COURT OF MINNESOTA. 
BENTZ 

NORTHWESTERN AID ASSOCIATION.* ' 

When a mutual beuefit life insurance association, incorporated under the laws 
of this state, and dependent upon securing such amonuts as may be re- 
quired to meet and liquidate death claims through assessments upon ito 
members, refuses to make an assessment in a proper case, the remedy is 
by an action for a breach of contract. 

Unless the defendant association alleges in its answer and on trial establishes 
that the amount should be less, because all members do not respond to 
assessments, the measure of damages in such cases is the amount assess- 
able upon all insured. 

In an actiou to recover the amount claimed to be due upon a policy or certi- 
ficate issued by such an association, it answered, by way of defense, that 
tibie assured had used alcoholic liquors to such an extent, subsequent to 

* Dootsion rendered, Harch 6, I88w. 
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the issuance of the certifioate, as to indnce deliriam tremens, and that 
Bach disease was the cause of death. On the trial it offered little or no 
evidence to sustain the allegations, but relied upon two affidavits made 
by physicians as to the cause of the death, in one of which the cause was 
stated as delirium tremens, in the other as hemorrhage induced by an ex- 
cessive use of intoxicants. These affidavits were made by the physicians 
Oil blanks furnished by the association, and were forwarded to it l>y 
plaintiff, with other proofs of the death of the assured. Held\ That the 
plaintiff beneticiary was neither concluded nor estopped upon the trial by 
vhe statements of the physicians, and that the issue made by the plead- 
lags as to the real cause of the death was triable as any other issue of 
hxX. 

Khth, ilvANs, Thohpson & Faikchild, for Appellant 
C. L Ebert, for RespcmdenL 

Collins, J. 
October % 1886, one William Bentz became a member of the de- 
fendant association, and so continued until bis death, June 21, 
1887. The plaintiff, his'widow, is named as the beneficiary in the 
certificate or policy of insurance issued to the deceased when he 
joioed the association. 

1- If plaintiff has chosen the proper remedy, an issue of fact is 
presented by the pleadings in an action for the recovery of money 
0^7, and the defendant is in error when insisting that, upon its 
failure or refusal to levy an assessment with the proceeds of which 
it could meet and liquidate plaintiff's claim, she could only resort 
to equity, and compel an assessment. This position is based upon 
tie provision in the certificate that " upon receipt at the principal 
office of this association of satisfactory proofs on blanks furnished 
from said office of the death * * * of said "William Bentz, this 
•wociation will pay to Mary Bentz, or to the legal heirs of said 
William Bentz, 75 per cent of the net proceeds of one full assess- 
ment at schedule rates upon all the certiiicate holders in good 
standing in this association at the date of said death, * ^ * not, 
boweYer, to exceed $2,000, to be paid within ten (10) days after the 
closing of the assessment for the same." 

In holding that appellant's contention is not well grounded, and 
must be rejected, that an action at law may be maintained in case 
of the refusal of an association to make an assessment for reasons 
of the character alleged in the answer herein, we are conscious of 
the diversity of opinion upon the question, and that a number of 
very respectable courts have held to the contrary; their decisions 
being that, when the officers of an association of this nature refuse 
to make an assessment to meet a death claim, appropriate proceed- 
ings must first be taken to compel a performance of this duty, and 



Digitized by 



Google 



144 Report of Decmona. [-F<56., 

that a judgment for money without regard to an assessment, or to 
the amount which might be collected on an assessment, cannot be 
sustained. But, upon the other hand, the authorities are numerous 
and of high character that such an association is liable to suit 
for a breach of contract when it refuses to make the required assess- 
ment; the measure of damages being the amount assessable upon 
all insured, unless the defendant alleges in its answer, and by 
proof establishes the fact, that it should be less : Freeman vs. So- 
ciety, 42 Hun, 263; Lueders vs. Insurance Co., 4 MoGrary, 149; 
Association vs. Houghton, 103 Ind., 286, 2 N. E. Rep., 763; Taylor 
vs. Union, 94 Mo., 35, 6 S. W. Rep., 71; Burland vs. Association, 47 
Mich., 424, 11 N. W. Rep., 269. And we think this view very 
clearly foreshadowed in Kerr vs. Association, 39 N. W. Rep., 312. 

In this state these associations are incosporated. We see no rea- 
son why a corporation of this character should be exempt from the 
common-law liability which rests upon other kinds of corporations^ 
and on natural persons, for a breach of contract^ when it refuses 
to assess its members to meet a proper claim. In many of the ad- 
judicated cases in which it has been held that the remedy for such 
refusal is in equity, the insuperable objection to an action at law 
seems to have been in the difficulty of establishing a proper meas* 
ure of damages when the contract is not absolute to pay a certain 
sum, but only the amount realized by an assessment of the living 
members, none of whom may answer to the call. There is force in 
the objection, but to give it much weight it must first be assumed 
that some members will not respond to assessments as they have 
customarily done, and wiU ignore the demand made in partixnilar ^ 
instances. Such delinquents should not be presumed, and if they 
really exist, — ^if any number of members are habitually in default, 
— the percentage can easily be ebown by the defendant association 
upon the trial. The adoption of this rule will do no injustice, and 
the amounts recovered in this class of actions come quite as near 
just compensation, approach as closely to what a beneficiary 
should recover and an association pay, as the sums ordinarily re- 
covered as damages for failures to observe the terms of contracts. 

2. To defeat plaintiffs claim, the defendant set up in its answer 
that, when making application for a certificate of membership, the 
deceased falsely answered certain questions propounded to him as 
to the state of his health, and as to his habit regarding the use of 
intoxicants, which were material, and which, had they been truth- 
fully answered, would have prevented his becoming a member of 
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the associatioii; and that subseqaent to the issuance of his certifi- 
cate he used alcoholic liquors to such an extent as to induce delir- 
ium tremens, from which disease it is averred he died. Issue was 
taken upon this defensive matter foimd in the answer, and it might 
reasonably 4>e expected that defendant would be prepared with 
testimony to sustain the charges, if available. But it offered very 
little testimony relating to such a defense, resting and relying upon 
statements as to the cause of death found in the proofs made out 
by attending physicians, duly verified by their oaths, and forwarded 
by the plaintiff soon after her husband's decease. These proofs 
were made out upon blanks furnished by defendant in accordance 
with a clause found in the certificate, which provides for an assess- 
ment to meet a daim, on being furnished " satisfactory proofs, on 
blanks furnished from the principal office of the association, of the 
death*' of the assured. In one of these the cause -of death was 
stated as delirium tremens, in another that when the affiant was 
called professionally the deceased " was on the verge of delirium 
tremens," while from the third it appeared that deatl) was attribu- 
table to hemorrhage from the lungs. These affidavits of the phy- 
sicians were pat in evidence by the jplaintiff to substantiate an alle- 
gation of the complaint denied in the answer, that satisfactory 
proofs of death had been made to the association. Defendant now 
insists that by them, or rather by those which stated directly and 
by inference that death was caused by delirium tremens, the plaint- 
iff is concluded; that not only had she no right to demand an as- 
sessment upon the members, but that she cannot maintain this 
action without first procuring the amendment of the proofis as to 
the cause of death. If this be so, the beneficiary's right to prose- 
cute in any case wholly depends upon the ability to first obtain 
proofs which will bear the inspection of the officers of the associa- 
tion, or, failing in this, to secure a change or amendment when ob- 
jection is made, without regard to the facts. The impracticability 
of this claim is evident from the condition of the proofs in the case 
at bar. Thete is a pronounced disagreement between the physi- 
cians, one stating the cause of death to be hemorrhage from the 
lungs, another as delirium tremens, while the third asserts it to 
have been a hemorrhage indirectly caused by intemperance. Such 
dissent between medical men is not unusual, and by what rule for 
weighing testimony should the real cause of death be determined, 
when '' doctors disagree." This certificate or policy simply pro- 
vided for and required satisfactory proofs of death; it did not 
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prescribe the particular kind of proof. The fact of death should be 
established upon blanks to be furnished by the association, and to 
its satisfaction. It could not arbitrarily determine what would or 
would not be satisfactory proofs; that is for the court, in case of 
disagreement : Taylor vs. Insurance Co., 13 Gray, 434S When a 
policy provides that satisfactory proofs of death shall be furnished, 
it is not essential that the facts and circumstances of the death be 
set forth in said proofs : Cluff vs. Insurance Co., 99 Mass., 317. 
A company cannot arbitrarily object to the sufficiency of proofs. 
If, however, they disclose a cause of death which excepts the com- 
pany from liability, it does not derogate from their sufficiency as 
proofs of death. And while such a disclosure might suggest to the 
company the propriety of refusing payment, it could be no bar to 
the bringing of a suit : Insurance Co. vs. Rodel, 95 TJ. S., 232. 
The cause of the death of the assured is for the jury, to be deter- 
mined, as any other question of fact, by the evidence produced 
upon the trial. 

3. The plaintiff w^s not estopped by the mere fact that she had 
forwarded these affidavits. The physicians were not her agents, 
nor had she referred the company to them for information. In^ re- 
ply to a question propounded to her, she had given their names as 
those in attendance during the last sickness of her husband. The 
affidavits were made ex parte, by persons over whom plaintiff had 
no control, at defendant's request. They were forwarded upon the 
advice of its agent, and, if plaintiff is to be believed, on his assur- 
ance that they were '* all right." In this case the plaintiff could 
show that death was from another cause than that stated in the 
proofs. The statements therein did not work an estoppel : Keels 
vs. Association, 29 Fed. Rep., 198; Sargent vs. Association, 35 Fed. 
Rep., 711; Parmalee vs. Hoffman, 54 N. Y., 193. The court did not 
err in its refusal to charge as requested by the defendant upon the 
weight the proofs Were entitled to in the deliberations of the jurors, 
and also that they must be considered as admissions of the cause of 
death. Had occasion required, and for impeaching purposes, they 
could have been used as the admissions of those who made them. 
The order refusing a new trial is affirmed. 
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COURT OF APPEALS OF NEW TOEK. 

SECOND DIVISION. 



WALTON ET ux. 

AGRICULTURAL INS. CO.*/ \ 

Policy w^AB issued for the bcuefit of Walton and wife. Subsequently Walton 
transferred t-o a third person, wlio on the same day duly conveyed to Mrs. 
Walton. No notice of these transfers was given to defendant and no 
consent, wril ten or otherwise, obtained for the same. Parker, J. , Follett, 
Potter, and Vaun concurring; heldj that the precedent oral agreement 
(wherein Walton wanted his wife's interest covcYed and the solicitor said 
that that could be accomplished by issuing the policy to Walton and 
wife) couhl not be regarded as part of the policy or ejffective as a contract, 
that such agreement i)recedlng the execution and delivery of the contract 
becomes merged in the policy whose terms cannot be controlled or varied 
by parol evidence. 

Bradley, Haight, and Brown diaxented, holding that Walton and wife were, 
by the terms of the policy, treated as one party to it without any dis- 
tinction as to interest, anil that the company was chargeable with knowl- 
edge of the situation of the title at the time policy was made, and treated 
the' plaintiffs as jointly interested in it, and that the wife was entitled to 
the indemnity. 

The action was brought upon a policy of insurance issued by the 
defendant, to recoTer the sum of $500 for loss sustained by the 
burning of a barn, a quantity of bay and grain, and two horses. 
The policy of insurance contained the following condition: "If the 
said property be sold or conveyed, or if the interest of the parties 
therein be changed in any manner, whether by the act of the par- 
ties or by operation of law, * * * then, and in every such 
case, and in either of said events, this policy shall be null and void 
until the written consent of the company at the home office is ob- 
tained." At the time of the appHcation for end issuance of the 
policy, William T. 'Walton was the owner of the premises insured. 
About five months thereafter, he conveyed said property to a third 
person, who on the same day duly conveyed the same to Eliza D. 

* Deeteioa i«Ddered. October 23, 1889. 
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Walton, the wife of William. Notice of these transfers was neTer 
given to the defendant; neither was the written consent of the 
company at tae home office obtained. William T. Walton, against 
the objection of the defendant, testified that he told the agent, at 
the time the application for insurance was made, that as soon as he 
had finished repairing the buildings, he should convey the prop- 
erty to his wife, and that he wanted a poHcy so made out as to 
cover his interest now, and the interest of his wife after conveyance 
made; that the agent replied that he could accomplish that result 
by making the policy out to William T. Walton and wife. It -was 
thereupon arranged that such a policy should be applied for, and 
h^ signed an application to the company. The evidence was dxilj 
objected to by the defendant, and an exception taken to its admis- 
sion. Northrup, the agent, contradicted Walton's testimony in such 
respect; but that question was determined in favor of the plaintiffs, 
in a special finding made by the jury. The agent or solicitor -who 
made out the application was not a general agent, and did not have 
authority to issue policies. His duty was to make out applications 
for insurance, and forward them to the home office of the company, 
where they were passed upon. If rejected, the matter was at an 
end; if accepted, a policy of insurance was made out, and for- 
warded to the agent for delivery on receipt of premium. Respect- 
ing the extent and limitation of the authority of the agent to rep- 
resent t^ie defendant, the policy in question provided as follo^vrs : 
" Agents of the company are permitted to give the consent of the 
company to assignment of policies; but no agent of the company is 
permitted to give consent of the company in any other cases re- 
quired by the provisions of this policy, or to waive any stipulation 
or condition contained herein; but in all cases where the consent 
of the company is required by this policy, other than consent to 
the assignment of the policy, such consent must be obtained at the 
home office of the company." The trial court charged the jury, as 
a matter of law, that the conveyance from husband to wife throug^h 
a third person did not vitiate the policy, and that the plaintiffs 
were entitled to recover. Defendant excepted. The jury rendered 
a verdict in favor of the plaintiffs in the sum of $535.50, and the 
judgment entered thereupon was subsequently affirmed at general 
term. The defendant appeals to this court. 

A. H. Sawyer, for Appellant. 

W. W. Wbstkbvelt, for Ikspondenls. 
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Pabker, J. (after stating the facts as above.) 
The contract of insurance upon which the plaintiffs base their 
right to recover in this action provided that if the property insured 
l)e8oldor conveyed, or if the interest of the parties be changed in 
any manner, the policy shall be null and void until the written con- 
sent of the company at the home office shall be obtained. Subse- 
quent to the issuance of the policy, the property was conveyed by 
Walton, through a third person, to his wife, without the written 
consent of the company. Thus, by the terms of the contract, the 
policy of insurance became of no effect. Upon the trial, the plaint- 
iffii sought to relieve themselves from the effect of the violated con- 
dition by the introduction of oral evidence tending to show that 
Walton informed the defendants solicitor of his intention to convey 
to his wife after a few months, and requested that the policy be so 
^wn as to cover his interest before conveyance, and that of his 
^e afterwards, and that the solicitor informed him that he could 
accomplish that result by issuing the policy to William T. Walton 
^ wife. The evidence upon that subject was seasonably objected 
to by the defendant, but was received by the court, and the jury, 
^ * special finding, found the fact to be as contended for by the 
phiintiffe. The question presented, therefore, is, can the plaintiffs 
"® permitted to show, in contradiction of the express terms of the 
<^^tract, that it was orally agreed, before its making and delivery, 
tnat they should be permitted thereafter to do an act which the 
<»^tmet forbids? 

This is not an action brought to so reform a contract as that it 
shall be made to voice the agreement which the parties intended to 
make. On the contrary, it is based on the policy as it was written, 
and cannot be maintained by evidence that the contract was in- 
tended to be a different one; for a policy of insurance is presumed 
K> embrace the entire agreement of the parties. The precedent 
oral a^eement cannot be regarded as a part of the policy, or in 
*^y ^ise effective as a contract. Like other written contracts, the 
oral agreement preceding its execution and delivery is presumed 
w have become merged in it, and its terms cannot be controlled or 
▼aned by parol evidence : Pindar vs. Insurance Co., 47 N. Y., 114; 
^f^y VB. Insurance Co., 30 N. Y., 136; Alston vs. Insurance Co., 4 
^ 3*29. The cases of Van Schaick vs. Insurance Co., 68 N. Y., 
^'» "Woodruff vs. Insurance Co., 83 N. Y., 136; and Short vs. In- 
*^«Uice Co., 90 N. Y., 16,— are not in conflict with this rule. True, 
^^ etidence was received in each of those cases. It was not 
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\ 
received, however, for the purpose of coDtradicting the written agree- 
ment, or to show that the parties made a different contract than the 
one expressed, but to demonstrate that the insurer, at the time of 
the issuance of the policy, had knowledge of the facts, the existence 
of which were asserted upon the trial, to constitute a breach of 
warranty. Upon such proof was predicated an estoppel against the 
insurer. It was held, in effect, that if the insurer receive pay for a 
policy of insurance, knowing it to be invalid when issued, he shall 
be deemed to be estopped from insisting upon its invalidity. The 
object of this rule is to prevent fraud, and to render it impractical 
ble for insurers to attempt the acquisition of premiums upon poli- 
cies known to be invalid when issued. The principle of those cases 
cannot be applied here. The act which the contract declares shall 
vitiate the policy had not been performed when the policy was 
issued. It was not an existing fact. The policy was therefore 
valid at the time of its issuance, and so remained until the property 
was conveyed without the consent of the defendant. Certainly, the 
facts here disclosed fail to suggest a fraud which will estop the de- 
fendant from interposing as a defense the warranty against a con- 
veyance of the property. As the defendant is not estopped, and 
the action is brought upon the contract as it was written, it follows 
that the admission of parol testimony to vary or contradict one of 
its provisions was error. Judgment should be reversed, and a new 
tnal granted, costs to abide the event. 

FoUett, C. J., and Potter and Vann, JJ., concur. 

Bradley, J. (dissenting.) 
The main question is whether there is a breach of the provision of 
the policy that " if the said property shall be sold or conveyed, or if 
the interest of the parties therein be changed in any manner whether 
by act of the parties or by operation of law, * * * this policy shall 
be null and void until the written consent of the company at the home 
office is obtained ;" aad, if so, wliBth^r suchbrexch is available to the 
defendant as a defense. When the policy was made,and the proper- 
ty by it insured, the title to the property was in the plaintiff, William 
T. Walton, and afterwards, before the loss, it was conveyed by him, 
through a third party, to his wife, the plaintiff Eliza D. Walton, who 
had the title at the time of such loss. The policy was made to both 
of the plaintiffs, and by it the defendant undertook to make good 
to the insured, their heirs, executors, and administrators, such loss 
or damage, not exceeding in amount the sum insured, as should 
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^pen by fire to ,the property during the term of the insurance. 
Ibis contract was made by the defendant to plaintiffs jointly, ap 
paiently for the purpose of indemnifying both of them against loss 
or damage, as to all the property, as if they had a united interest in 
it The inquiry arises, why was this done so by the defendant ? 
K the company were not advised that the title was wholly in the 
Wband at the time the contract was made, it might be said that 
t)^e policy was made in that form because it was called for by the 
Application of the plaintiffs. But that question is answered by 
evideDce on the part of the plaintiffs to the effect that, when the 
defendant's agent called upon the husband to obtain the insurance, 
^6 was advised by him that he then had the title and intended to con- 
jejthe property to his wife, and wanted the policy so that it would 
iBsure the property while he held it, and have the like effect after 
m conveyance to her, and was informed by the agent that it could 
w done by a policy to both of them. It was then understood that 
it should be so made for* that purpose, and an application was pre- 
pared by the agent accordingly ; and, when tiie agent delivered 
t(ie pDlicy, he assured the husband that such was its effect. Upon 
that subject the jury specially found that there was an understanding 
l>etween the agent and Mr. Walton, at the time the application was 
made, that the premises would be transferred by the latter to his 
wife thereafter, and that the policy was issued to Walton and his 
wife on that account by the defendant. The powers of the agent were 
aomewhat defined by his certificate of appointment, which was that he 
was constituted agent, " with fall power to receive proposals of in- 
surance, * * * to consent to assignments of policies, and toj attend 
to the business of said agency in accordance with the rules and regu- 
lations of said company, and to such instructions as maj be given by 
its officers." He was not, therefore, a general agent of the defendant, 
Mid had not the power to waive the condition of the policy first 
aboTe mentioned : Wilson vs. Insurance Co., 14 N. Y., 418. But the 
defendant was responsible for the acts of the agent within the scope 
of his authority, and chargeable with the knowledge he acquired in 
the exercise of his power having relation to it, and upon which he 
^^ and the parties insured relied in their dealing with him. The 
^tter of title to the property, at the time the application and policy 
were made, was a legitimate fact of inquiry and representation, 
^policy provides that applications for insurance must be made in 
^^J^^j and signed by the applicant or by his authority, and that 
^ ^ statements will be deemed warranties; and if the interest 
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of the insured be any other than the entire, unconditional, and 
sole ownership of the property, for the use and benefit of the 
insured, it must be so represented to the company in the ap- 
plication ; otherwise, the policy will be void. And any misrepre- 
sentation or concealment wiU have the like effect. It may be as- 
sumed, so far as it is essential to do so, that the defendant was 
charged with knowledge of any information received by the agent, 
on the occasion of taking the application, in respect to the title of 
the property insured : McEwen vs. Insurance Co., 5 Hill, 101 ; Van 
Schaick vs. Insurance Co., 68 N. Y. 434. The company, then, 
with knowledge that the wife had no title to the property, united 
her with her husband as a party insured by the policy, for the pur- 
pose of indemnifying her against such loss as she might suffer at 
the time and in the event it should occur. That interest was de- 
pendent upon transfer of the property, or some interest in it, to her 
by her husband. There was no apparent reason for making the 
wife a party to the policy other than that she might subsequently 
acquire some interest in the property. It would therefore seem that 
the taking by the wife of the title, or some interest in it, from her 
husband, may be deemed to have been in contemplation, between the 
parties to the contract of insurance, when the policy was issued, 
and that the defendant may be estopped from asserting to the con- 
trary. It cannot well be claimed that the wife was joined with a 
view to her inchoate right of dower in the real property covered by 
the policy. It is only the entire, unconditional, and sole ownership 
that is insured, unless otherwise represented in the application. 
The title of the property, or interest in it, of any party insured, 
is in no manner qualified in the application or policy. 

In view of the situation as above represented, there arises the 
further question, was the property sold or conveyed, or the inter- 
est therein of the parties insured, in any manner changed, within 
the meaning of the provisions of the policy ? The title had not 
passed from those parties at the time of the loss. The convey- 
ance through a third party to the wife had the effect only to take 
title beyond them on its way to her, and, in practical effect, is no 
different than if it could have and had been made directly from the 
husband to the wife : Wolfe vs. Insurance Co., 39 N. Y. 49. If they 
bad held the title jointly when the policy was made, transfers 
thereafter made between them would seem not to come with- 
in the condition of the policy relating to the sale or conveyance 
of the property insured, or to the change of the interest of the 
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parties in it. Such is the weight of authority upon that subject : 
Hoffinan vs. Insurance Co., 32 N. Y., 406; Keeney vs. Insurance 
Co., 71 N. Y., 402; Dresser vs. Insurance Co., 45 Hun, 298; Burnett 
vs. Insurance Co., 46 Ala, 11 ; Pierce vs. Insurance Co., 50 N. H. 
297 ; Dermani vs. Insurance Co., 26 La Ann. 69 ; West vs. Insurance 
Co., 27 Ohio St., 1; Insurance Co. vs. Cohen, 47 Tex., 406 ; Powers vs. 
Insurance Co., 136 Mass., 108; Peck vs. Insurance Co., 22 Conn., 575 ; 
Lockwood vs. Assurance Co., 47 €onn., 553. And a reason for such 
construction, as given by Judge Porter in the Hoffman Case, and 
adopted in some of the other cases cited, was that* the sales and 
conveyances which the parties bad in view, when the condition was 
made part of the contract, was '* evidently such, and such only, as 
would transfer the proprietary interest of those with whom the in- 
surers contracted to others with whom they had not consented 
to contract. They testified their confidence in each of the assured 
by issuing to them the policy, but they did not choose to repose 
blind confidence in others who might succeed to the ownership. 
* * * The design of the provision was to interdict all sales of pro- 
prietary interests by parties insured to parties not insured." In 
the present case, both plaintiffis were parties to the contract, 
and both were insured by it. The wife, no less than the husband, 
was, by the terms of the policy, insured. The title and entire inter- 
est in the property remained in the parties whom the defendant un- 
dertook by the contract to indemnify. The reason of the rule of 
construction applied in the Hoffman Case is applicable to this case. 
The confidence reposed in the plaintiffs must be deemed to have been 
equal as to each, because the contract was made alike with both of 
them. Such contracts are of a personal nature, and in making them 
are involved considerations having relation to the character of the 
persons insured, as upon their care and vigilance the reasonable pro- 
tection of the property against the hazard assumed by the insurer 
is dependent. Hence it is that such conditions are inserted in poli- 
cies, so that the insurers may not be subjected to consequences of 
the habits or motives of interest of those with whom no contract 
of insurance has been made. The purpose of a provision in a con- 
tract may be entitled to some consideration in its construction and 
application, with a view to the intention of the parties, and that 
such intention may be carried into effect : Kelley vs. Upton, 6 Duer, 
336 ; Parshall vs. Eggert, 54 N. Y. 18 ; Colt vs. Insurance Co., id. 596 . 
And, as was said in Hoffman vs. Insurance Co. (32 N. Y. 413.) 
" words should not be taken in their broadest import when they are 



Digitized by 



Google 



154 Meport of Deddona. {Feb., 

equally appropriate in a sense limited to the object the parties had 
in Tiew." In such case, the language employed will be construed 
contra proferentem and will be given such import as the promisor 
had reason to suppose the other party understood it : McMaster vs. 
Insurance Co., 65 N. Y., 222 ; White vs. Hoyt, 73 N. Y., 506. It is 
only when no other construction is permitted that such an one as 
produces a forfeiture, or renders a contract void, will be adopted : 
Hitchcock vs. Insurance Co., 26 N. Y., 68 ; Dilleber vs. Insurance 
Co., 69 N. Y., 256; Coyne vs. Weaver, 84 N. Y., 386. The promise 
of the defendant was to make good the loss or damage to the prop- 
erty which plaintiffs should sustain. This was subject to the con- 
dition that the property should not be sold or conveyed, or the in- 
terest therein of the plaintiffis changed. The title did not, nor did 
any interest in it, pass from the parties insured. It was wholly in 
those parties when the policy was made, and was still there at the 
time of the loss. In that sense there was no sale or change of in- 
terest, and in that sense the language of the condition may be in- 
terpreted, and thus the supposed intention of the parties to the con- 
tract effectuated. They are, by the terms of the policy, treated as 
one party to it, without any distinction as to interest, or as to the 
beneficial results which might come from the promised indemnity. 
This leads to a further proposition that the defendant, chargeable 
with knowledge of the situation of the title to the property at the 
time the policy was made, treated the plaintiffs as interested jointly 
in it ; and if that relation were essential to the right of transfer be- 
tween themselves, without breach of the condition before mentioned, 
the defendant is disabled, for the purpose of defense, from denying 
to them the benefit which such relation would afford. Otherwise, 
it may be said that the defendant had furnished an opportunity to 
itself to practice a fraud upon them, which could not have ex- 
isted if the policy had been made to the husband alone ; for in that 
case, on the sale and conveyance to the wife, she could have taken 
the consent of the company to the transfer, and continued the policy 
for her benefit, or ha^ve obtained insurance elsewhere : Short vs. 
Insurance Co., 90 N. Y., 16. The fact that she was made a party to 
it, under the circumstances which placed her in that relation, ren- 
dered the consent, which the agent was authorized to give, of 
transfer of the policy unnecessary, and she was at liberty to as- 
sume that it was effectual for her indemnity. 

For these reasons I dissent from the views of the majority of the 
court on the main question before stated. The evideuce of the con- 
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versaiion between the agent and the plaintiffs was at least com- 
petent to prove that the information was given to the former, in re- 
spect to the title of the property, that it was in the husband at the 
^e the application and policy were made. None of the <jefend- 
^t's exceptions seem to have been well taken. The evidence tended 
to prove that the requisite notice was given of the loss, and proofs 
of loss were furnished to and retained by the company : Herman vs. 
Insurance Co., lOa N. Y., 412. No objection was taken by the answer 
tothejoinder of the parties defendant, and therefore it is unnecessary 
to consider the question whether they were properly united as defend- 
Mta. The provisions of the policy relating to the bams in which 
^imals were insured, refer to all the bams embraced in it at the 
™^ of the loss. The authorities cited by the defendant's counsel 
"0 Hot support his contention on this question. The judgment 
«ooul^ be affirmed. Haight and Brown, JJ., concur. 



UNITED STATES SDPKEME COURT, 



CO^TTINENTAL LIFE INS. CO., of Habttord, Conn., j 

CHAMBERLAIN.* ) 

\' In the application for a policy of life insnrance, the question waa pro- 
pounded whether the applicant had any other insurance on his life, to 
^hich the insurance company's agent wrote the answer '^No other,'' after 
l)eing informed hy the applicant that he held certificates of membership 
in certain co-operative societies, which, the agent told him, were not con- 
sidered insnrance. There was a condition expressed in the policy that if 
uiy of the statements in the application were uutrne the policy should be 
void. Laws Iowa, 1880, c. 211, entitled ^'An act relating to insurance 
itml fire insnrance companies," provides that "any person who shall here- 
after solicit insurance, or procure applications therefor, shall be held to 
be the soliciting agent of the insnrance company * * * issuing a policy 
on such application, * * * anything in the application or policy to the 
contrary notwithstanding." Held, That the act of the agent in making 
such answer was the act of the company, which was thereby estopped to 
say that insurance in co-operative societies was insurance of the kind to 
^iiich the qnestion referred. 
2> Evidence as to what kind of insurance was intended by the term in such 
question is not excluded by a provision, which is made a part of the con- 
^ct, to the effect that none of the terms of such contract can be modified, 
lor any forfeiture under it waived, except by an agreement in writing, 
'igned by the president or secretary of the company. 

*l^*eiiioD rendered. NoTember 36, 1889. 10 Sup. CL B^p., 87. 
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This action is upon a policy of insurance on the life of Bichard 
Stevens, the intestate of the defendant in error. There was a ver- 
dict and judgment against the insurance company. 

The policy recites that "it is issued and accepted upon the con- 
dition that the provisions and requirements printed or written by the 
company upon the back of this policy are accepted by the assured 
as part of this contract as fully as if they were recited at length 
over the signatures hereto affixed." The signatures here referred 
to are those of the president and secretary of the company. 

The application for insurance was taken in Iowa by one Boak, a 
district agent of the company in certain named counties of the state, 
14 in number, having written authority " to prosecute the business 
of soliciting and procuring applications for life insurance policies 
within and throughout said territory." 

Among the numerous questions propounded in the application 
was the following : "Has the said party [the applicant] any other 
insurance on his life ? If so, where and for what amounts ?" The 
answer as it appears in the application is : "No other." That 
answer, as were all the answers to questions propounded to the 
applicant, was wntten by the company's agent, Boak. In reference 
to the above question and answer the latter testified : " I asked him 
[Stevens] the question if he had any other insurance, as printed in 
the application and as we ask every applicant, and he told me he 
had certain certificates of membership with certain co-operative so- 
cieties, and he enumerated different ones, and said he did not know 
whether I would consider that insurance or not. I told him em- 
phatically that I did not consider them insurance, and we had con- 
siderable conversation about it. He wanted to know my authority 
for saying I did not consider them insurance. I gave him my 
authority, — ^gave him my reasons, — and he agreed with me that 
these co-operative societies were in no sense insurance companies, 
and in that light I answered the question ' No.' Question. Did 
you tell him at the time that the proper answer was ' No,' after he 
had stated the facts ? Answer. I did. Q. Who wrote the answer 
in there? A. I did." 

The application also contained these clauses : — 

And it is hereby covenanted and agreed that the statements and representa- 
tions contained in this application and declaration shall be the basis of and 
form part of the contract or policy of insurance between the said party or 
parties signing this application and the said Continental Life Insurance Com- 
pany, which statements and representions are hereby warranted to be true, 
and any policy which may be issued upon this application by the Continental 
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Life Insnrauce Company, and accepted by the applicant, shall be so issued 
and accepted upon the express condition that if any of the Btatements or rep- 
resentations in this application are in any respect uutrae, or if any violation 
of any covenant, condition, or restriction of the said policy shall occur ou the 
part of the party or parties signing this application, then the said policy shall 
be null and void, and all moneys which may have been paid on account of 
said policy shall be forfeited to the said company. 

And it is hereby farther covenanted and agreed that the officers of the said 
company, at the home office of the said company, in Hartford, Conn., alone 
shall have authority to determine whether or not the policy of insurance shall 
be issued on this or any application, or whether or not any insurance shall 
take effect under this or any application. 

And it is hereby further covenanted and agreed that no statements or rep- 
resentations made or g^ven to the person soliciting this application for a 
I>olicy of insuranoe or to any other person shall be binding ou the said com- 
pany, unless such statements or representations be in writing in this applica- 
tion when the said application is received by the officers of the said company 
at the home office of the said c(»mpany, in Hartford, Conn. 

Among the " Provisions and Beqairements " printed on the back 
of the policy are the following : — 

(11) The contract between the parties hereto is completely set forth in this 
policy, and the application therefor, taken together, and none of its terms 
can be modified, nor any forfeiture under it waived, except by an agreement 
in writing, signed by the president or secretary of the company, whose au- 
thority for this purpose will not be delegated. 

(12) If any statement made in the application for this policy be in any 
respect untrue, this policy shall be void, and all payments which shall have 
been made to the company on account of this contract shall belong to and be 
retained by the company: provided, however, that discovery of the same 
must be made by the company, and notice thereof given to the assured, within 
three years from the date hereof. 

It was admitted on the trial that at the date of Stevens' applica- 
tion he had insurance in co-operative companies to the amount of 
$12,000. 

The company contended in the court below that by the terms of 
the policy it was discharged from liability by reason of the answer, 
'' No other," to the question as to other insurance on the life of the 
applicant ; its contention being that the certificates of membership 
in co-operative societies constituted insurance, which should have 
been disclosed in the written answer to that question. 

The court below charged the jury, in substance, that if, at the time 
application was being prepared, Stevens fully stated the facts to 
the agent Boak, and the latter came to the conclusion that certifi- 
cates in co-operative companies did not mean insurance, within the 
view the defendant took of insurance, and in that view wrote the 
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answer that there was no other insurance, then it was the company, 
by its agent, that made the mistake, and for such mistake the respon- 
sibility cannot be placed upon the assured. Again : '* If, therefore, 
you find under the evidence that Stevens did state fully and fairly 
the facts in regard to those different insurances in co-operative com- 
panies to the agent, and the agent, knowing all these facts, wrote the 
answer in the application as it is contained therein, the defendant is 
now estopped from making defense by reason of the fact that Stevens 
did have insurance in these co-operative companies." 

J. L. Carney, /or Plaintiff in Error, 
D. D. Chase, /or Defend ani %n Error. 

Hablan, J. (after stating the facts in the foregoing language, 
delivered the opinion of the court). 

It must be assumed upon the record before us that Boak had 
authority from the defendant to prosecute the business of soliciting 
and prosecuting applications for policies ; that Stevens acted in good 
faith, and made to the company's agent a full disclosure of every 
fact involved in the question as to whether he had other insurance 
upon his life ; that he was informed by the agent that insurance in 
co-operative societies was not deemed such insurance as the com- 
pany required to be stated, and that Boak, upon his own responsi- 
bQity, as agent of the defendant, though with the knowledge and 
'assent of Stevens, wrote the answer, "No other," assuring the.ap- 
plicant at the time that such was the proper answer to be made. 

Is the insurance company estopped, under these circumstances, 
to dispute its liability upon the policy ? This question, the plaintiff 
insists, must receive an affirmative answer upon the authority of In- 
surance Co. vs. Wilkinson (13 WaU., 222); Insurance Co. vs. Mahone 
(21 Wall., 152), and Insurance Cp. vs. Baker (94 U. S., 610) ; while the 
defendant •contends that the case of Insurance Co. vs. Fletcher (117 
XJ. S. 619, 6 Sup. Ct. Rep., 837), requires it to be answered in the 
negative. An extended statement of those cases is not necessary, 
and therefore will not serve any useful purpose ; for the present 
case can be determined upon its special facts, and upon grounds 
that did not exist in any of the others. 

By the first section of an act of the legislature of Iowa approved 
March 31, 1880, entitled " An act relating to insurance and fire in- 
surance companies" (Laws Iowa 1880, c. 211, p. 209), it is provided 
that :— 
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Any person who shall hereafter solicit insurance, or procure applications 
therefor, shall he held to he the soliciting agent of the insarance company or 
association issaing a policy on such application, or on a renewal thereof, any- 
thing in the application or policy to the contrary notwithstanding. 

The second section, among other things, requires all insurance 
companies or associations, upon the issue or renewal of any policy, 
to attach to the policy, or indorse thereon, a true copy of any appli- 
cation or representations of the assured, which, by the terms of the 
policy, are made a part thereof, or of the contract of insurance, or 
are referred to therein, or which may in any manner affect the 
validity of the policy. The third section relates only to policies of 
fire insurance. The last clause in the act is in these words : — 

AH the provisions of this chapter shall apply to and govern all contracts 
and policies of insurance contemplated in this chapter, anything in the policy 
or contract to the contrary notwithstanding. 

In Cook vs. Association (74 Iowa, 746, 748, 35 N. W. Rep. 600), where 
the question arose as to the scope of the above statute, the Supreme 
Court of Iowa said: '* Considering the title of the act, and all of its 
provisions, it seems to us to be very clear that it applies in its first 
and second sections to all kinds of insurance. There can be no 
doubt that section one applies to any and all classes of insurance, 
whether life, fire, marine, insurance of live-stock, or any other kind 
of insurance ; and the same may be said of the second section. To 
hold otherwise would, it seems to us, be inconsistent and repugnant 
on the title of the act. If all insur.ance was not contemplated, the 
title would have been, simply, ' An act relating to fire insurance 
companiea' " The object of this legislation is manifest. But if any 
doubt on the subjedt existed, it is removed by the case of Insurance 
Co. vs. Shaver (76 Iowa, 282, 286, 41 N. W. Rep. 19), in which it 
was said : — 

The purpose of the statute was to settle, as between the parties to the con- 
tract of insurance, the relation of the agents through whom the negotiations 
were conducted. Many insurance companies provided in their applications 
«nd policies that the agent by whom the application was procured should be 
regarded as the agent of the insured. Under that provision they were able to 
avail themselves, in many cases of loss, of defenses which wonld not have 
been available if the solicitor had been regarded as their agent, and many 
cases of apparent hardship and injustice arose under its enforcement, and that 
is the evil which was intended to be remedied by the statute, and it ought to 
be so interpreted as to accomplish that result. 

The statute was in force at the time the application for the poh<iy 
in suit was taken, and therefore governs the present case. It dis- 
I with any inquiry as to whether the application or the poUcy, 
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either expressly or by necessary implication, made Boak the agent 
of the assured in taking such application. By force of the statute 
he was the agent of the company in soliciting and procuring the 
application. He could not, by any act of his, shake off the chai> 
acter of the agent for the company. Nor could the company by any 
provision in the application or policy convert him into an agent of 
the assured. If it could, then the object of the statute would be 
defeated. In his capacity as agent of the insurance company, he 
filled up the application, — something that he was not bound to do, 
but which service, if he chose to render it, was within the scope 
of his authority as agent. If it be said that, by reason of his 
signing the application, after it had been prepared, Stevens is to be 
held as having stipulated that the company should not be bound by 
his verbal statements and representations to its agent, he did Dot 
agree that the writing of the answers to questions contained in the 
application should be deemed wholly his act, and not, in any sense, 
the act of the company, by its authorized agent. His act in writing 
the answer, which is alleged to be untrue, was, under the circum- 
stances, the act of the company. If he had applied in person, at the 
home office, for insurance, stating in response to the question as to 
other insurance the same facts communicated by him to Boak, and 
the company, by its principal officer, having authority in the prem- 
ises, had then written the answer, ''No other," telling the appli- 
cant that such was the proper answer to be made, it could not be 
doubted that she company would be estopped to say that insurance 
in co-operative societies was insurance of the kind to which the 
question referred, and about which it desired information before 
consummating the contract The same result must follow where 
negotiations for insurance are had, under like circumstance, be- 
tween the assured and one who in fact, and by force of the law of 
the state where such negotiations take place, is the agent of the 
company, and not, in any sense, an agent of the applicant. 

It is true that among the " Provisions and Requirements," printed 
on the back of the policy, is one to the effect that the contract 
between the parties is completely set forth in the poHcy and in the 
application, and '' none of its terms can be modified nor any forfeiture 
under it waived except by an agreement in writing signed by the 
president or secretary of the company, whose authority for this pur- 
pose will not be delegated.' But this condition permits — indeed, 
requires — the court to determine the meaning of the terms embodied 
in the contract between the parties The purport of the word " in- 
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sarance " in the question, '' Has the said party any other insurance 
on liis life?" is not so absolutely certain as, in an action upon the 
policy, to preclude proof as to what kind of life insurance the con- 
tracting partiies had in mind when that question was answered. 
^c;\i proof does not necessarily contradict the written contract. 
Consequently, the above clause, printed on the back of the policy, 
» to be interpreted in the Hgbt of the statute, and of the under- 
standing reached between the assured and the company by its 
^ot when the application was completed, namely, that the par- 
tienlar land of insurance inquired about did not include insurance 
m (^>operatiTe societies. In view of the statute, and of that under- 
^^itig, upon the faith of which the assured made his application, 
P*d the first premium, and accepted the policy, the company is 
^PRpdjby every principal of justice, from saying that its question 
embraced insurance in co-operative associations. The answer of . 
' J*o other," having been written by its own agent, invested with 
iwm<vtity to solicit and procure applications, to deliver policies, and 
lUi&er certain limitations, to receive premiums, should be held as 
properlj interpreting both the question and the answer as to other 
"wurance. The judgment is affirmed. 



UNITED STATES CIRCUIT COURT, 

SOUTHERN DISTRICT OF NEW YORK. 



FULLER BT AL. 
v«. 
METROPOLITAN LIFE INS. CO. et al.*J 

Act Conjj., March 3, 1875, $ 5, providing that a cause in the circuit court must 
be diBmisned if at any time during its progress the court discovers it has 
no jurisdiction, does not mean that a suit, properly hrought, must be dis- 
tnisHed because defendant by admissions or failure to deny reduces the 
amonnt in dispute to less than the statutory sum. 

I^ndant company issued a life insurance policy, reciting that it was upon 
the "reserve dividend plan," and that, if the stipulated premiums were 
paid for ten years, the company would pay to the designee of the policy 
itH equitable proporti n of the " reserve dividend fund." He2<2, That the 
iBeaning of the parties, by the use of the terms quoted, must be ascertained 
V recourse to oonteuiporaneons insurance literature; and, it appearing 
^^t the only reserve dividend plan knovm at that time was the one 

^'■drioQ reiid^reil, JaoiiAry T, 1888 —From 37 Ftderol Reporter., 163 
VOL. X1X.-11. 
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doTised and copyrighted by W. P. Stewart, and that defendant company 
had engaged him as actuary, secured the right to use his plan, and used 
his *'key^' in explaining to policy-holders the meaning of the plan, the 
company's liability must be ascertained by the principles of that plan. 

Bill for a discovery and an accounting, brought by Harriet A. 
Fuller and Austin B. Fuller against the Metropolitan Life Insur- 
ance Company of the city of New York, and Joseph F. Knapp. 
Many of the leading facts appear in Fuller ts. Knapp, 24 Fed. Eep., 
100. See, also 14 Ins. Law Jour., 677 and 31 Fed. Rep., 696. The 
complainants seek to ascertain the amount due under certain stipu- 
lations of a policy of life insurance, which provide that the policy is 
issued upon the " reserve dividend plan." The defendants insist 
that the complainants confided to the board of directors of the in- 
surance company an absolute discretion to apportion the reserve 
dividend, and that their deteimination as to the amount is 4onclu- 
sive. The complainants not only deny that this proposition contains 
a correct exposition of the law, but they contend, further, that it has 
no application to a cause like this where, by reason of the am- 
biguity of the contract, it is necessary to ascertain what is the mean- 
ing of its terms ; that the court must at the outset determine the 
principles by which the defendants shaU be governed and giiided 
in making up the account. The bill has been attacked at various 
times, and its sufficiency upheld by this court. The cause now 
comes on for final hearing. 

Levi A. Fullesi, /or Complainant, 

William H. Abnoux, William B. Hobnblow£b« and Halet Fibre, for 
Defendavts, 

CoxE, J. 

The first proposition argued by the defendants is that the court 
has no jurisdiction, for the reason that the amount involved does 
not exceed $500. Act March 3, 1875. The bill alleges that $1,231 
is due the complainants from the reserve endownment fund. The 
defendants insist that this sum must be disregarded in fixing the ju- 
risdictional amount, for the reason that they admit it to be due, and 
offer to pay it, in their answers, and therefore it is not in contro- 
versy. The soundness of this proposition may be well doubted. If it 
can be maintained, the defendant in a vast liumber of actions, both 
at law and in equity, both ex contractu and ex delicto, will have it 
in his power tb oust the court of jurisdiction by admitting that the 
whole or a part of the plaintifi!s demand is due. If, for instance, 
this suit were to recover the $1,231 alone, can it be said that the 
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court has no jurisdiction to enter judgment because of the defend- 
ants' admission that the amount sued for is due? The amount 
actually due at the time the action is commenced is the amount in 
controversy. To recover that sum it is necessary for the plaintiff to 
bring the defendant into court ; and, having been legally brought 
there, he cannot defeat the jurisdiction by an ofier to pay. If the 
court has jurisdiction when the suit is commenced, it has it for all 
time. This rule is well-nigh universal, and it is not necessary to 
consider the exceptions to it here. The defendant cannot change the 
character of the suit in this regard. 

It is true that under section 5 of the act of 1875 the cause should 
be dismissed if, at any time during its progress, the court dis- 
covers that it has no jurisdiction. The discovery, though not made 
until the end of a suit, relates back to the lack of jurisdiction at the 
be^nning. If the court had no jurisdiction when the suit was begun, 
there must he a dismissal, even though the fact was not ascertained 
until the close of the litigation. Surely this section does not mean 
that a suit, properly brought, may be dismissed because the defend- 
ant by admissions or failure to deny reduces the amount in dispute 
to less than the statutory sum. If this be the true construction, 
the stronger the plaintiff makes his case the greater danger he will 
incur of being turned out of court. If, for instance, on the trial, he 
proves his case so conclusively that the defendant can offer nothing 
in reply, and in open court concedes the justice of the plaintiff's 
demand, it will be the duty of the court at that very moment to dis- 
miss the cause, for the reason that there is nothing in controversy 
between the parties. This was not the intention of the law-makers. 
There is, howeveir, sufficient upon the other branch of the case to 
give the court jurisdiction. The complainants seek to recover under 
the reserve dividend clause of the policy. The defendants concede 
that there is due $387. The complainants insist that it is four times 
that amount. This controversy cannot be settled finally until a 
master has taken the account. Should it then be determined that 
there is more than $500 involved, the wisdom of retaining the cause 
will be apparent On the other hand, should the master find that 
there is less involved, the defendants' point will be as available then 
as now. Clearly, at this stage of the litigation, the objection should 
be overruled. The defendants dispute the jurisdiction of the court 
upon other grounds, bat it seems that they are all covered by for- 
mer adjudications of this court, and should not be considered again. 
It would be an intolerable hardship to the complainants, after having 
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informed them that their bill was properly brought, to turn them 
out of court at this late period and after a tedious aod expensive 
investigation, for want of equity. 

The main question arises upon the interpretation to be placed up- 
on the policy of insurance. On the 2d of March, 1874, the defend- 
ant, the Metropolitan Life Insurance Company, issued its policy of in- 
surance for $10,000 upon the life of Austin B. Fuller, for the benefit 
of Harriet A. Fuller, for the term of ten years. The policy contains* 
this provision : — 

At the request of the at^ured, this policy is issued upon the ** Reserve 
Dividend Plan," and the said company agree that, should the premiums be paid 
as herein stipulated for ten full years from the date hereof, and that, should 
the life insured survive said period of ten full years, that said comi>any will 
pay'lo tlie designee of this policy, at the expiration of said period of ten years, 
its equitable proportion of the reserve dividend fund in cash, the same to be 
receipted for to said company. 

These words, " reserve dividend plan," and " reserva dividend fund," 
standing by themselves, are meaningless. In order properly to con- 
strue them it is necessary to have recourse to contemporaneous in- 
surance literature. Without such explanation it will be impossible 
to render judgment upon the contract. What was the agreement 
between the parties ? Upon what proposition did their minds meet? 
Fuller paid $2,834 in premiums. The obligation resting upon him 
was fully performed. This ie conceded. What did the defendant, 
the insurance company, undertake in consideration of this money ? 
What obligation did it assume ? When this question is answered, 
when the contract which was actually entered into is ascertained, the 
defendants must be held to its stipulation. It is not necessary to con- 
sider whether the contract was a wise and prudent one, for that is 
immaterial. The cause differs from Uhlman vs. Insurance Co. (109 
N. T., 421, 17 N. E. Rep. 363) and Pierce vs. Society (145 Mass. 56., 
12 N. E. Bep., 858). These cases represent with great clearness the 
opposing views upon the question whether a policyholder can com- 
pel an insurance company to account. In both, the terms of the 
contract were clear. In the case at bar the defendants insist, 
not only that they have the right to apportion the account, but, as a 
preliminary step, that they shall be permitted to place their own in- 
terpretation upon an ambiguous and disputed contract. This posi- 
tion is not sustained by the Uhlman Case. On the contrary it is 
disaffirmed. At page 432 the court say : — 

The plaintiff and all others similarly situated have the right, upon proper 
allegations of fact showing that the apportionment made by the defendant is 
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not equitable, or has been based upon erroneous principles^ to have a trial, 
and make proof of sucb allegations, and, if provtid, the court will dedans /the 
proper principles upon which the apportionment is to be made, so as to become 
an equitable apportionment. 

The complainants seek to explain a written instrument by parol, 
not to change or enlarge it. The only reserve dividend plan of which 
the public had knowledge prior to the date of the policy was that 
devised and copyrighted by W. P. Stewart and explained by him in. 
the little volume entitled " Key to Reserve Dividend Plan." The 
parties are presumed to have contracted in the light of what was 
known by them in March, 1874. A person desiring information on 
the subject would have sought for it in this book, or. from those 
who were familiar with its contents. Stewart maintained that he, 
and he alone, under his copyright of January 1, 1871, had the right 
to use this plan, and confer that right upon others. In August, 1872, 
the defendant, the insurance company, entered into a contract with 
Stewart, by which it purchased the right to use the "reserve divi- 
dend or reserve endowment plans," and agreed to employ him as its 
actuary. His principal occupation was, under this contract, to in- 
struct agents as to the peculiar features of these plans. Thereafter 
the company advertised to the world that the reserve dividend plan 
originated with its actuary, and belonged to it. In short, the de- 
fendant clearly and emphatically adopted Stewart's reserve divi- 
dend plan as their plan, and eommenced operating under it, having 
proclaimed their exclusive right so to do. From 1869 to the date 
of the complainants' policy this plan was being operated by the 
Widows' and Orphans' Company, and subsequently by the Metro- 
politan Company, and explained by the agents of both. The proof 
is convincing that during this period it was never explained other- 
wise than as stated by Stewart and that it was never practiced in 
any other way. An applicant, in March, 1874, about to accept a 
policy containing this vague and technical language, would most 
surely have appealed for information to the insurance literature of 
the day, or to those having knowledge of the subject. But one 
answer would have been given : " We know of no plan by that 
name but Stewart's." His plan was the reserved dividend plan. 
There was no other. Nowhere could the applicant have been in- 
formed as to the details of the plan which is now advanced by the 
defendants. If at the time the company had adopted another and a 
different plan, or had materially modified Stewart's plan, they should 
have so stated in the policy, or published it in some form to the 
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world. They contracted with reference to the reserre dividend plan, 
and it will hardly do for them to say now that what they meant was 
a reserve dividend plan. Having left the policy in this lax and un- 
certain form, when they had the power to make it definite and cer- 
tain, they should not be surprised that Fuller gave the words used 
their general, open, and public meaning, and not a secret and un- 
u?'ial one. Fuller testifies that the plan was carefully explained to 
him by the company's general agent in great detail from the " key " 
above referred to. But even were the defendants in a position to 
siiow that the words in the policy referred to their own particular 
plan, — the plan under which they have computed the dividend at 
$387, — and not the plan as it was generally and publicly understood,it 
is thought that the proof fails to establish the adoption of such a plan 
by them at and prior to the date of the policy. If the book intended 
for the exclusive use of their agents can be said to contain a plan, it 
is not, when taken in its entirety, inconsistent, but rather in line, 
with Stewart's plan. The reserve dividend, which they there assert 
will, upon a " conservative assumption," amount to 60 per cent and 
upwards, could hardly be arrived at by a plan which yields a divi- 
dend of about 13^ per cent. 

It is unnecessary to discuss the evidence further. Suffice it to say 
that I am convinced that the parties to this contract stipulated for 
a reserve dividend upon a plan then jnrell known to the public, and 
understood by those versed in insurance matters as the Stewart's 
plan, the details of which are explained by him at pages 10 and 11 
of the book above referred to. It was upon this proposition that the 
minds of the parties met. It was in consideration of a dividend upon 
this plan that Fuller paid his premiums for 10 years. It is in accord- 
ance with the terms of this contract that the complainants are en- 
titled to an account. There should be a decree in favor of the com- 
plainants for an accounting. 
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SUPREME COURT OF ILLINOIS. 



BAGLEY 

GRAND LODGE A. O. U. W.*J 

Letters and correspondence of one party to a snit, and comments and opin- 
ions concerning them, are inadmissible as evidence. A party may not 
thus make evidence for itself. 

When the whole matter is a mixed question of law and fact, it should be left 
to the jury under proper instructions from the court. 

The records of an association are at least prima facie evidence in respect to 
the rights of its members, subject to coutradiction by proof oi fraud, 
mistake, or other matter in rebuttal. 

Action by Margaret Bagley against the Grand Lodge of the An- 
cient Order of United Workmen. Defendant obtained judgment, 
which was affirmed by the appellate court. Plaintiff brings error. 
Defendant's first instruction was as follows: " If the jury belieye, 
from the evidence, that the constitution of the defendant Grand 
Lodge, offered in evidence in this case by the defendant, was in 
force throughout the month of March, 1885, and that said Grand 
Lodge made or called the assessments, numbered 102 and 103, in 
question in this case, in accordance with said constitution, and that 
on or before March 8, 1885, the financier of said .^na Lodge sent 
a written or printed notice of said assessments, post-paid, through 
the mail to J. H. Bagley, addressed to his last known place of resi- 
dence, — the person to whom the certificate sued on in this case was 
issued, — and that said J. H. Bagley failed to pay said assessments 
by 12 o'clock midnight of March 28, 1885, then, by operation of 
said constitution, the said J. H. Bagley forfeited all his rights un- 
der the said beneficiary certificate from that time, notwithstanding 
the sickness of said J. H. Bagley; and in such case said beneficiary 
certificate coald only be renewed in the manner provided by said 

* Decliion rendered, October 31, 1889. 
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constdtution, unless the jury believe, from the evidence, under the 
instructions of the court, that the forfeiture was waived by the de- 
fendant Grand Lodge." 

F. W. Becker, for Plaintiff in Error. 

John P. Assess, for Defendant in Error, 

Bakeb, J. 

This was debt, brought in the Superior Court of Cook County by 
plaintiff in error against defendant in error. The declaration 
counted upon a beneficiary certificate issued by defendant in error 
to John H. Bagley, the son of plaintiff in error, since deceased, and 
in which certificate plaintiff in error was designated as the bene- 
ficiary. The contention of defendant in error was that, before the 
death of the said John H. Bagley, the right to recover the sum of 
$2,000 mentioned in the certificate was forfeited by the failure of 
said John H. Bagley to comply with the express conditions upon 
which said certificate was issued, in that he neglected to pay cer- 
tain assessments for the beneficiary fund of defendant in error, 
wt^iich were required to be paid, by the constitution of the associa- 
tion, in order to keep his certificate valid and binding. The ver- 
dict and judgment were for the defendant, and there was judgment 
of affirmance in the appellate court of the first district. The briefs 
and arguments which are filed here ai*e substantially those which 
were presented to the appellate court, and they are devoted almost 
exclusively to the discussion of questions of fact; and we are pre- 
cluded by the statute (Rev. St! HI., Ed. 1889, c. 110, § 90) from the 
investigation of such questions in respect to judgments in actions 
at law which have been affirmed in the appellate courts: Stock- 
Yards vs. Ferry Co., 102 111 , 514; Tibballs vs. Libby, 97 lU., 552; 
Bank vs. Bomman,124 HI., 200, 16 N. E. Rep. 210. 

The trial court admitted in evidence, over the objections and ex-* 
oeptions of the plaintiff, various letters and correspondence which 
passed between the grand master workman of the Order of United 
Workmen and the various members of the judiciary committee of 
the association, in which the facts upon which were supposed to be 
based the claim of plaintiff, and the defense of the order, were 
stated and commented upon at length, and the merits of the de- 
mand made by plaintiff, and the question of the legal liability of 
the defendaOit, were discussed, and the opinions of the writers of 
these various communications freely expressed. It would seem it 
needs no argument and no citation of authorities to show this ac- 



Digitized by 



Google 



18^0.] Baghy vs. Grand Lodge A. 0. U. W. 1(39 

tion of the court was erroneous. The opinions of the officers of the 
defendant corporation were immaterial, and it is contrary to first 
piindples that such opinions, and the statements of the officers of 
one party to the suit, in regard to the law and the facts myolved 
in thp controversy, made in the absence of the opposing party, 
should go as evidence to the jury trying the issues. The law does 
not permit a party to a suit to thus make evidence for itself. 

Instruction 1 for defendant is, to some extent, open to the criti- 
cism made upon it, — ^that it submits to the jury, for its decision, 
questions of law: Mitchell vs. Town of Fond du Lac, 61 Bl., 174. 
When the whole matter is a mixed question of law and fact, it 
should be left to the jury, under proper instructions from the court. 
The objections to the instruction as given can readily be obviated 
at another trial, without further suggestions from us. 

We do not regard instruction 6 of the same seiies as erroneous. 
It was, in substance, that it was not necessary for the defendant to 
prove the deaths of members, or that they were members of the 
order, or any other matters set forth in the certified copy of the re- 
cord of the Grand Lodge of the call for the assessments in ques- 
tion, otherwise than by such copy; and that said certified copy of 
the record was sufficieut evidence of the facts therein stated, for 
purposes of the case, without any further evidence of such matters. 
It is claimed this record was not competent evidence of the exist- 
ence of the conditions precedent to the making of the assessments, 
for the non-payment of which a forfeiture was declared. Section 
17 of article 9 of the constitution of the order made express provi- 
sion whereby a member might, at his option, at any time change 
the beneficiary in the certificate held by him; and plaintiff had no 
Tested interest in the certificate of the deceased member, under 
whose certificate she claims, before the death of such member. 
TheiU3ses«nents and the record were made, and the cause of for- 
feiture accrued, and the forfeiture was declared, in the life-time of 
the deceased. He being a member of the association, the records 
made by it were evidence against him. The assessments were 
against him, and it was his right which Was forfeited, if there was 
any lawful forfeiture, and not any right which was vested in plaint- 
iff, and, if the forfeiture was valid, no right ever did vest in plaint • 
iff. If the theory of plaintiff is correct, and it is required of defend- 
ant to establish, in the first instance, otherwise than by its record, 
and by direct and affirmative testimony, all the conditions prece- 
dent to the call of the assessments, then the burden would be 
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imposed upon it of producing the witnesses to prove the death of 
every member who had died since the incorporation of the order 
whose beneficiary certificate had been paid, and that every such 
member was in good standing when he died, and also of showing 
every dollar paid into the beneficiary fund, and paid out of that 
fund, during the same period of time. All this would be necessaiy 
in order to show what moneys had been received, and what pay- 
ments had been made, by reason of which the beneficiary fund had 
fallen below $2,000, and a new assessment thereby justified under 
the laws and regulations of the order. The record of the associa- 
tion is at least prima facie evidence in respect to the rights of its 
members, but probably subject to contradiction by proof of fraud, 
mistake, or other matter in rebuttal. 

No other objection is made to the rulings of the trial court, but 
it is urged as error that the jury failed to find specially upon the 
material questions of fact submitted to them. It appears from the 
record that the jury, at the request of the defendant, was instructed 
to find specifically upon fifteen questions of fact, but neglected to 
do so, and returned only a general verdict in favor of defendant. 
The statute of 1887 provides a jury " may be required by the court, 
and must be so required on request of any party to the action," to 
make special findings. The statute also provides that '^ the sub- 
mitting, or refusing to submit, a question of fact to the jury, when 
requested by a party, * * * may be excepted to, and be re- 
viewed on appeal or writ of error as a ruling on a question of law:" 
Rev. St. 111. (Ed. 1889) c. 110, §§ 58a, 58b. The submission here 
was not by the court of its own motion, or by the request of tlie 
plaintiff, but at the special instance and request of the defendant 
in the action. Under such circumstances, the submission of the 
special questions of fact was, under the statute, for the benefit of 
the party asking such submission ; and it, and it only, had a right 
to complain of the failure of the jury to respond to the requests for 
such findings. The plaintiff, by her failure to propound special in- 
terrogatories, waived her statutory right to have special findings, 
and she cannot complain of the omission of the jury to do that 
which was asked of them by her adversary. The error alleged is 
not in respect to the action of the court in submitting, or refusing 
to submit, questions of fact to the jury, but for the failure of the 
latter to respond to the requests of the opposite party in interest. 
Even if plaintiff had a right to insist the answers should be made, 
she clearly waived such right by her conduct in neither asking that 
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the jury should be sent back to their jury- room for the purpose of 
Agreeing upon their answers to the special questions, nor except* 
ing to the failure to answer the same, but, on the contrary, except- 
ing only " to the finding of the jury." For the errors we have ' 
mentioned herein the judgments of the superior and appellate courts 
are reversed, and the cause is remanded to the superior court. 



SUPREME JUDICIAL COURT OF MAINE. 



BIDDEFORD SAVINGS BANK 

V8, 

DWELLING-HOUSE INS. CO.* J 

Where proofs of loss have been furnished to and acted upon by the com- 
pany, though not under the authority of the plaintiff, and no objection 
was made by the company at the time, it thereby waives any deficiency 
■ of proof and notice. 
Where property was insured in the owner's name, the loss payable to the 
mortgagee as Its interest should appear, and the mortgagee subsec^uently 
became the owner of the property, and assignee of the policy, with the 
consent of the defendant, this operates to extinguisb the mortgage, and 
entitles the plaintiff to recover the whole amount due on the policy. A 
written agreement, not under seal, given by the plaintiff, to reconvey the 
premises to the former owner on payment of his indebtedness to the 
plaintiff, does not affect the plaintiff^s title, or right to recover on the 
policy. 
I 
Report on facts agreed, a summary of which is as follows: Octo- 
ber 30, 1882, W. F. Wildes conveyed in mortgage a lot of land and 
the buildings thereon, situate in Biddeford, upon which buildings 
the policy in suit was issued, to E. Stone, to secure $225, and June 
1, 1883. quitclaimed them to Louisa M. Dearborn, to whom the de- 
fendant, through Its agents. Smith and Tibbitts, issued its policy for 
$1,250, September 19, 1883, containing the following clause: " Pay- 
able, in case of loss, to Biddeford Savings Bank, as its interest 
may be." Stone, September 9, 1883, assigned his mortgage to the 
Biddeford Savings Bank, the plaintiff; and said Dearborn, Novem- 
ber 11, 1884, reconveyed the premises by quitclaim to said Wildes, 
assigning at the same time her policy with the consent of the insur- 
ance company's agents. On this day Dearborn conveyed the 
prenuses by warranty deed to the bank, which at the same time 

* Dedrion rendered, Jane 1, 1889. 
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gave him a written agreement, not under seal, to reconvey said 
premises to him on payment of his indebtedness to it. August 18, 

1886, said Wildes executed and delivered a quitclaim deed of the 
premises to his wife, Ruth B. Wildes, after which the policy was 
assigned, with the consent of the company's agents, to the bank, the 
agents having knowledge of the deed to the bank. The property 
insured was destroyed by fire August 4, 1887, and notice thereof 
was immediately received by the defendant. A proof of loss, made 
by Rath B. Wildes, was furnished the defendant August 9, 1887, to 
which no objection, as to matter of form and substance, was made. 
This is the only proof of loss furnished, and defendant has not re- 
quested additional proofs. The adjuster of the company found the 
loss or damage to the property to be $1,125. After the lapse of 
sixty days from the time when the proofs of loss were furnished, a 
demand was made on the defendant for payment of loss, which was 
refused. The amount due to the plaintiff on its mortgage at the time 
of the loss was $338.41, and the defendant, at the May term, 1883, 
filed an offer to be defaulted for that sum and interest from the date 
of loss and costs of suit. 

R. P. Tapley and E. Stone, for Plaintif. 

W. F. LuNT and L W. Dyer, for Defendant, 

Danpobth, J. 

This is an action upon a policy of insurance. It is presented 
upon an agreed statement of facts, from which it appears that the 
policy in question was issued to Louisa M. Dearborn, September, 
19, 1883, containing a provision by which it was payable to the 
plaintiff '' in case of loss, as its interests may be." At that^time the 
assured was mortgagor of the premises insured, and the plaintiff 
mortgagee. On November 11, 1884 the assured conveyed her inter- 
est in the premises insured, and with the consent of the defendant 
company assigned the policy to William F. Wildes, and on the same 
d^ he, in consideration of the $200, conveyed by warranty deed 
the premises to the plaintiff^ who gave back a written agreement, 
not under seal, for a reconveyance, which is made a part of the case. 
On May 6, 1887, Wildes, with the written consent of the company, 
assigned the policy to the plaintiff, though previous to this he had 
released his interest in the premises to his wife, Ruth B. Wildes. 

The defendant raises a preliminary objection to its liability for 
want of notice and proof of the loss, which happened August 4, 

1887. It may be conceded that, in the absence of due notice and 
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proof of loss by thiB assured, or by some one actiug for and is its 
behalf and by its authority, no duty or liability would rest upon 
the defendant. But this requirement is for the sole benefit of the 
inaoror; and it is now well settled that, whether imposed by con- 
tract or statute, it may be waived in part or in whole by the com- 
pany for whose benefit it is imposed. In this case, the agreed state- 
ment finds that notice was received by the defendant immediately 
after the loss, and that in a few days afterwards proof of the dam- 
ages was furnished by Ruth B. Wildes. No objection to this is now 
made, except that it is not shown to have been under the authority 
of the plaintiff. No objection whatever was made at the time, but 
the company acted upon it, made an investigation, and came to a 
eonclosion as to the amount of damages satisfactory to it then, and, 
M we must conclude, satisfactory now, as no suggestion is made 
that the conclusion is not correct, or that the company have suffered, 
or are likely to suffer, from any defect of proof or notice. Hence, 
there seems to have been a very clear waiver of any want or deficiency 
oi notice or proof of loss. ^ 

The only remaining question is as to the amount the plaintiff is 
entitled to recover. While it claims the whole damage covered by 
the policy, as found by the defendant's agent or adjuster in behalf 
of the defense, it is contended that the amount should be limited 
to ilie snm actually due the plaintiff as mortgagee. This would 
<^^ly have been in accordance with the legal construction of the 
wotract^ as the facts were when the policy was issued. At that 
u^e the plaintiff had only the title of a mortgagee, and had no 
JWorance even upon that interest. The provision for it in the policy 
Vtt not an assignment of the policy in its favor, but simply an order 
oiJthe company to pay that amount in case of a loss. " The insur- 
•^ce was upon the property of the mortgagor as the general owner, 
^^ iiot upon the interest of the plaintiff as mortgagee." Institu- 
^li TB. lagnrance Co., 68 Me., 313; Carpenter vs. Insurance Co., 16 
^•t, 500; GDlett vs. Insurance Co., 28 Amer. Law Reg., (N. S.) 216, 
•^^ttote, 41 N. W. Bep., 78; Fogg vs. Insurance Co., 10 Cush., 337, 
^ But when Wildes conveyed to the plaintiff there was an entire 
change in the title to the premises. Whatever may have been the 
^^ of the instrument given back, the original mortgage ceased 
^ ^nst; the mortgagor parted wit)) his title, which became from 
j**^ time yeefted in tbe plaintiff. The contract to reconvey may 
^^ created aa equitable mortgage, and may have been an insur- 
*"** Biterest, but it in no way effected the legal title, nor was it 
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insured by the policy; nor did the conveyance to the wife affect the 
policy, for the grantor's interest in that had all gone bj the prior 
conveyance. In this condition of the title the policy was duly 
assigned to the plaintiff, with the consent of the defendant This 
policy was an insurance upon the property itself, issued to a per- 
son having the legal title. The assent of the company to the 
assignment was a renewal of the original contract to the assignee, 
with all its force, effect, and liabilities, as well as its conditions and 
limitations. In the language of the opinion in Grant vs. Insurance 
Co. (75 Me., 196, 203), it is "a new contract with the assignee of the 
policy on the basis of the old one." Thus the plaintiff presents 
itself as having the legal title to the property, and the owner of the 
policy by which that property is insured, duly issued to itself. The 
contract for a reconveyance, though creating an equitable mortgage, 
is no objection to a recovery; it is not even an incumbrance: Grant 
vs. Insurance Co., supra; Newhall vs. Insurance Co., 52 Me., 180. 
Nor will this result be inequitable. By the contract which the 
plaintiff gave for a reconveyance, if the property is redeemed, the 
expense of insurance is one of the items to be paid if not redeemed, 
it is still the duty of the plaintiff to dispose of the property, and, 
after deducting the amount due, including the expense of insur- 
ance, account to the equitable mortgagor for the balance. So that 
the defendant simply performs its contract for which it has received 
the consideration provided, and the proceeds are divided in accord- 
ance with the principles of equity : Rev. St. c. 49, § 51; Stinchfield 
vs. Milliken, 71 Me., 567, 572. Judgment for the plaintiff for 
$1,125, the amount of loss, as found by defendant's adjuster, with 
interest from October 8, 1887. 

Peters, C. J., and Walton, Virgin, Emery, and Haskell, JJ-, 
concurred. 
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SUPEEME COUET OP INDIANA. 



CHATiIFANT 
us. 

PAITON- BT AL.* ; 

i wntraer issned by au association, agreeing to pay a certain sum at the end 
1 ^*^*^ years upon the condition that the member should not marry within 
™* time; or, if ho did marry, then to pay him an agreed sum per day 
for xh.^ time he remained single after the contract was entered into, is 
®?j*tra^ to public policy and is void. A promise to pay money in con- 
Bweratiion of not marrying cannot be enforced. Such contracts may be 
ppperly classed as wagering contracts upon the probabilities of mar- 
n*®e> and are not like insurance on life or property. 

An **JJ?'Unent of said contract is a speculation. The assignee has no inter- 
^ ^ the marital relations of the assignor ; the contract is void in IiIh 

Alt^P^S^ there was no law authorizing the formation of such a corporation, 

u noeA not follow that the applicant can recover back the money which 

iPi*-^ to it. If there was fraud in the transaction he, being a member, 

*^^ tis assignee, were parties to it and cannot take advantage of tht^ir 

o^ti ^wrong-doing. 

Fbanklin, C. 

^PP^Uani sued appellees for mooej had and received and upon 
four several certificates of membership in the Immediate Marriage 
^^^%i Association, of Dunkirk. The appellees are sued as part- 
Mrs. The certificates show that there was an assumed corpora- 
^^ that issued them, and that appellee, Payton, was acting as 
^ P^dent, and appellee, Monroe, as its secretary, in the issuing 
^' the cerfcificatea The record nowhere shows the relation of the 
^W appellees with the institution. 

^e complaint consists of fire paragraphs. The first is the com- 
^on count for money had and received. The second, third, fourth, 
^ fifth, are based upon the several certificates of membership, one 

^«*ch of the classes of benefits. Class (A) at the rate of sixty-five 

^Per day; dass (B) $1.30 per day; class (C) $1.66 per day; 

J^^j ^ 15.5 per day, for each day until the applicant should be 

^^n rendered, NoYembvr 1. ltJ83. 
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married. The certificates were dated October 18th, 1881, and the 
applicant was married November 9, 1881. The certificates were is- 
sued to one Moody the applicant, and at the same time were trans- 
ferred by delivery to appellant. 

A demurrer was sustained to each of the paragraphs of the 
complaint that was based upon any one of the several certificates. 
An answer in three paragraphs was filed to the first paragraph of 
the complaint. The first was a denial; a demurrer was sustained to 
the second and overruled as to the third, and the cause submitted 
to court for trial At the request of appellant, the court made a 
special finding, and stated its conclusions of law. Appellant ex- 
cepted {o the conclusions of law, and judgment was rendered for 
appellees. Several errors are assigned. 

The certificates are all alike except as to the amounts to be paid 
in by the applicant and paid out by the association. These para- 
graphs of tiie complaint correspond with the respective certificatea 
Counsel have discussed the fifth paragraph based upon the certifi- 
cate in class (D) and have applied their reasoning alike to each of 
the others. That exhibit reads as follows: — 

Exhibit D. 
No. 71. $3.96a 

The Immbdiatb Marriage Benefit A8.<^>ciation, of Dunkirk, Indlajya, 

Class D. 

This certilicate of membership witnesseth: That the Immediate Marriage 
Benefit Association, of Dunkirk, Ind., in consideration of the representationa 
made in the application for membership and payment of $30 for membership 
fee, and the future payment to be made of all future assessments of nine dol- 
lars on the lawful marriage of each member or maturity of certificate of 
membership, as it occurs in the class herein stated (except where there be 
funds in the hands of the treasurer to the credit of the class sufficient to pay 
four or more benefits), and the sum of one dollar and eighty cents monthly 
during the continuance of this membership, do hereby constitute John P. 
Moody, of Portland, county of Jay, state of Indiana, a member with one mem- 
bership in class D of the Immediate Marriage Benefit Association, subject to 
the conditions and agreements herein contained. 

The Immediate Marriage Benefit Association hereby promises and agrees 
that after due notice and satisfactory proof of the lawful marriage of the said 
member has been received at the office of the association at Dunkirk in the 
state of Indiana, and within sixty days from the receipt of the proofs of such 
marriage, to pay to John P. Moody at the office of said association the sum of 
five dollars and fifty cents for each day that said member has kept the certifi. 
cate in force, and not to exceed the sum of $3,960, to te paid out of the benefit 
fund. 

The association further agrees that at the expiration of two years from dat-e 
hereof and this certificate be in force to pay, according to the rules and re^^- 
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^onBof the ftssoeiation, to the holder hereof a Bum such as will equal 95 per 
Mni for each contribating member in said class, and not to exceed the 
«m of 13,960. 

XhU certificate is issaed to and accepted by the above-named member upon 
the following express conditions and agreements: — 

1. The person to whom the certificate is issued agrees to pay to the associa- 
tion a monthly due and the assessments which may be made against him or 
Imtm herein aboYe stipulated. The monthly dues and assessments shall be 
Fu^to the secretary at the office of the association within thirty days after 
the lame becomes du^, 

2. The above-named member further agrees that if said mouthy dues and 
MHMients mAde from tinae to time are not received by the association within 
^7 days from the time they become due, then in <)very such case the oer- 
^^^ shall be void, and of no effect, and all moneys paid, and all rights and 
iwoefite which may have accrued, shall be forfeited, and all liabilities of the 
^Mociation shall cease. But any member who has forfeited membership shall 
upon application be restored to membership upon the payment of all arrear- 
*(^^ provided the time of lapse be not longer than sixty days after forfeiture. 

3. A printed or written notice of an assessment directed to the address last 
giTOQ by each member and deposited in the post office in Dunkirk, Jay 
C^nnty^ Ind., shall be deemed sufficient notice. Due notice must be given to 
^ iflBociation by each member of any change by him or her of residence, 
J^^ffice address, etc. 

^ ^tness whereof the said Immediate Marriage Benefit Association has 
hereoQto ai&xed its corporate seal, and has caused this certfioate to be signed 
b]''itB president and secretary, in Dunkirk, state of Indiana, this 18th day of 
October, A. D. 1881. 

W. W. Payton, President. 

[8eal] W. Monroe, Secretary, 

lUs paragraph of the complaint avevB that the appellees were 

ioiogbusiiiesB as partners in the name and style of the *' Immediate 

''^'riage Benefit Association of Dunkirk, Ind." And as such part* 

^n, on the 18th day of October, 1881^ made and executed to one 

^ohnp.Koody, their written agreement, by which they agreed and 

pOQused to pay said John P. Moody the sum of five dollars and 

% oents for each day that said John P. Moody should keep such 

^tten agreement in force, which he was to do by the payment to 

^ appellees of certain dues and assessments as provided in the 

^Uen agreement, and to be paid within sixty days from the date 

^ leeeiTing at appellee's office proof of the marriage of said John 

°Hood7,that said John P. Moody assigned said written agree- 

^to appellant by transfer and delivery, and that said John P. 

1*^7) before the assignment of the written agreement, and appel- 

**>^«fter the assignment thereof, kept said written agreement in 

'^^ provided My its terms from said 18th day of October, 1881, 

VOU XIX.-12. 
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to the commencement of this suit. And in all things the said 
Moody and' appellant performed jbll the agreements contained in 
said written agreement for them to do and perform; but the appel- 
lees failed and refused to pay the appellant any part due him on 
said written agreement; -but that the same is due and unpaid; and 
that said written agreement was executed by the appellees in the 
name and style of William W. Payton, president, and W. Monroe, 
secretary. 

The question presented by counsel upon the sustaining of the 
demurrer to this paragraph of the complaintis as to the validity of 
the contract upon which the suit is brought. The substance of the 
contract is, if the applicant will pay the association a certain sum of 
money down and agree to pay such dues and assessments as it may 
demand, upon expressed terms, from time to time, it will pay the 
applicant, at the end of two years the sum of $3,960 upon condition 
that the applicant should not get married within that time, but if 
he should marry in that time then the association was to pay him 
five dollars and fifty cents for each day that he remained single 
after the execution of the contract The amount to be paid by the 
association is dependent upon the time the member refrains from 
marriage. 

We think this contract is contrary to public policy, and void. ' 

These four certificates sued on aggi'egate the sum of nine dollars 
and ten cents per day for each day that said Moody remained single 
after the execution of the agreement, during two years, at the end 
of the two years amounting to $6,645. 

A promise to pay money in consideration of not marrying cannot 
be enforced: 2 Parson on Contract, p. 73, note (h). 

These contracts, if not like marri|tge-brokage contracts, may be 
properly classed as wagering contracts upon the probabilities of 
marriage. 

They are not like contracts for insurance of life or property to 
become due and payable upon the occurrence of some accident or 
casualty not under the control of either party, but they are simply 
wagers as to the. time when Moody would marry. A matter in 
which appellant could have no personal interest 

Even a policy of insurance payable on the occurrence of an event 
in which the party in whose favor, or for whose benefit, the policy 
has been issued, or has been assigned to as a speculation has no in- 
terest in the event, is a wagering contract and void, and whatever 
may be said of Moody who made the origitrai application for mem- 
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bership, and on whose marriage within the two years, the certificates* 
are payable, clearly, the appellant, his assignee, had not, nor has he 
yet, any interest in Moody's marital relations. If the certificates 
were to be considered as policies of insurance, they would be 
considered void as wagering contracts upon the probabilities of 
Moody's marriage. And the fact that the contract was made with 
Moody and transferred to appellant makes no difference, they are 
Toid in his hands and he cannot recover on them: The Franklin 
L, Ins. Co. vs. Hazzard, 41 Ind., 116; The Franklin L. Ins. Co. vs. 
Sefton, 63 Ind., 380. 

1'here was no error in sustaining the demurrer to the 2d, 3d, 4th 
and 5th paragraphs of the complaint. * * * The 3d error assigned 
is the overruling of the demurrer to the 3d paragraph of the answer. 

This paragraph of the answer is to the first paragraph of the 
complaint for money had and received; and alleges that such 
money was received by the association for fees, dues, and assess- 
ments upon each thereof according to the regulations of the asso- 
ciation. That the same were voluntarily paid with a full knowl- 
edge of all the facts, and that appellant had no interest in said 
Moody's marital relations. Each membership with the fees, dues, 
and assessments, is particularly set forth. The certificates are 
made exhibits. 

The first paragraph of complaint is based upon the idea that the 
attempted corporation of the association was illegal and void, and 
that the money paid to it could be collected back from those con- 
cerned in it as partners. 

We think appellant's counsel were right in coming to the con- 
clusion that there was no law authorizing the formation of any such 
corporation. But it does not necessarily follow that the money 
paid in can be recovered back by the one who voluntarily paid 
it in, or by his assignee. Appellant does not claim that he has been 
defrauded. Nor are there any circumstances disclosed upon which 
a charge of fraud upon Moody or appellanLcan be based. If there 
was any fraud in the transaction. Moody was a member of the as- 
sociation, and he and appellant were parties to whatever was done. 
Appellant was in pavi delicto, and cannot take advantage of his own 
wrong. He had full knowledge of all the facts, and neither courts 
of law or equity will interfere to grant parties relief under such 
circumstances. 

We think both corporation and the business done by the asso- 
ciation were illegal, being contrary to public policy, as wagering 
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contractB upon the probabilities of marriage. The answer is suf- 
ficient to constitute a cause of action and there was no error in 
oyerruling the demurrer to the first paragraph of the complaint. 

The last error assigned is upon the overruling of exceptions to 
the conclusions of law. The findings are admitted to be correct, 
bj there being no motion made for a new trial, and are as follows: 
First That the defendants in the jear 1881, filed articles of asso- 
ciation in the office of the recorder of Jay Co. and in the office of 
secretary of state, organized and undertook to operate a corpora- 
tion under the name of " The Immediate Marriage Benefit Asso- 
ciation, of Dunkirk, Ind.," and issue certificates of membership 
therein. Second. That plaintiff bought four policies in said mar- 
riage benefit association; that he paid fees amounting to $52 and 
dues and assessments amounting to $91.80. Third. That defend- 
ants issued to him in accordance with his application based upon 
the proposition of one John P. Moody, to enter into the marriage 
relation; and that said policies were issued in form to John P. 
Moody, and transferred at the time to the plaintiff and delivered 
to him for the purpose of assuring to him any benefits which might 
arise from such policy contracts. 

Fourth. That the dues and assessments were assessed, levied and 
paid in the ordinary course of business, according to the regula- 
tions adopted by defendants and made known to plaintiff. 

Fifth. That after the issuing of said policies the said John P. 
Moody married one Sarah A. Bane. Sixth. That said marriage 
benefit association on or about Dec. 15, 1881, suspended business 
and paid nothing whatever to the plaintiff. Seventh. That plaint- 
iff complied with his part of the contract; and eighth, that plaint- 
iff is in no wise related to Moody, and has no special interest in his 
welfare or marital relations; and ninth, that the defendants, at their 
requests, had money of the plaintiff (as above stated). Tenth. The 
defendants did not make any express promise to repay the money, 
upon which the court stales as oonclusions of law: — 

1. That the facts and circumstances do not raise any implied 
promise to repay the money to the plaintiff. 2. At the time the 
money was paid by plaintiff to defendants, there was then no im- 
plied promise to repay it to the plaintiffl 3. The finding and the 
judgment of the court is for the defendants. We think there was 
no error in the conclusions of law. Judgment affirmed. 
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SUPIUEME COURT OF CONNECTICUT. 

HABTFORD DISTRICT. 
Mat Tebm, 1883. 



OEOBOE T. CHAMBEBS aitd Another^ 

vs, 

ATLAS INS. CO. 

The policy provided that no suit or action against the company for loss or 
damage should be valid nnless brought within twelve months after the 
loss or damage occurred. 

Held^ That such limitation is lawful and reasonable, that the date of the fire, 
and not the date when the loss was payable, was the beginning of the 
twelve months, and that the court will not give by construction to the 
plaintiffs what they failed to secure by agreement. 

E. B. Bennett, for the PlcdrUiffn. 

O. J. Cole, for the Defendants. 

Pardee, J. 

The plaintiffs took from the defendant a policy of insurance 
against loss by fire, to be in force from January Ist, to December 
31st, 1881. On September 1st of that year the property covered by 
it was injured by fire. The plaintifts instituted this suit for the re- 
covery of damages The defendant demurred and had judgment; 
the plaintiffs appeal The policy contains these provisions, viz. : — 

Payment of losses- shall be dae in sixty days after the proo£s required by 
this company shall have been receiyed at this office, and the loss shall have 
been satisfactorily ascertained and proved as required by the foregoing 
provisions of this policy. It is furthermore hereby expressly provided that 
no suit or action of any kind against this company for the recovery of any 
claim by virtue of this policy shall be sustainable in any court, unless such 
suit or action shall be commenced within the term of twelve months next after 
any loss or damage shall occur ; and in case any such suit or action shall be 
commenced against this company after the expiration of twelve months 
next after such loss or damage shall have occurred, the lapse of time shall be 
taken and deemed as conclusive evidence against the validity of the claim 
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thereby so attempted to be enforced. This policy is made and accepted upon 
the above express conditions ; no part thereof can be waived except in writ- 
ing signed by the secretary. 

Proof of loss was ma4e on September 14th, 1881. This suit 
was instituted on November 11th, 1882. It is the claim of the 
plaintiff that thej may institute their suit within the twelve 
months next after the expiration of sixty days from proof of loss; 
that is, next after November 14, 1881. It is the claim of the de- 
fendant that they must institute it Mrithin the twelve months next 
after the fire. 

This limitation is lawful and reasonable. In words in common 
use and of plain meaning an event is referred to as a starting point; 
that is, to the day upon which there shall occur either destruction 
of, or injury to, the plaintiff's property by fire. It is certain that 
they intended to surrender a very large portion of the time allowed 
them by the law; and there is nothing either in the structure or 
subject-matter of the contract indicating their unwillingneES 
to make that day the point of departure, and to agree 
that the period of twelve months therefrom should cover the mak- 
ing of the proofs, the sixty days of grace to the defendants, and 
the institution of a suit. 

The contract keeps the day upon which a fire shall occur entirely 
distinct from the day upon which the right to sue for indemnity 
accrues; each is described in plain and appropriate language. 
We find no reason for the assumption that when the first is men- 
tioned the last is intended; and it is not for us by construction to 
give the plaintiffs what they failed to secure by agreement. 

There is no error in the judgment complained of. 



SUPREME COURT OF PENNSYLVANIA. 



HAWS 

ST. PAUL FIRE & MARINE INS. CO.*j 

The policy on a bam and its contents insured specifically horses '' all con- 
tained in" the bam, and provided that it " does not cover or insure per- 
sonal property of any kind while removed from the particular building 

« Opinion filed, KoTembor. 4, 1889. 
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herein described, or kept or used in any other place or location, unless 
otherwise specified." A written clause covered '* loss or damage by light- 
ning whether fire ensues or not.'* 
Held, That the policy did not cover a horse killed by lightning in a pasture 
field. 

On rehearing.* 

E. P. Gillespie and Samuel Griffith & Son, for Plaintiff in Error, 
S. F. Thompson and Samuel Redmond, /or Defendants, 

Clark, J. 

In view of the diverse opinion entertained when this cause was 
here before, we ordered a reargument. The reargument has not re- 
sulted, however, in effecting any change in the judgment then en- 
tered. The court, although somewhat differently constituted, by a 
majority is not inclined to recede from, but rather to adhere to, the 
views then expressed in the opinion filed. We do not think it nec- 
essary to add anything to what was then said. The judgment is 
therefore reaffirmed. 



UNITED STATES CIRCUIT COURT. 

DISTRICT OF MARYLAND. 



STATE, TO USE OF Black, 

BALTIMORE & OHIO R CO.fJ 

The widow of an employe of the B. &, O. R. Co., after the death of her hus- 
band, released any claim she might have against the railroad company 
for causing his death, for the purpose of enabling her husband's mother 
to obtain, from the B. &, O. Relief Assoc! ation^ payment of an amount of 
life insurance, which, under its constitution, was payable only on condi- 
tion that all persons entitled to sue the railroal company for his death 
should release the railroad company from liability. HM, in a suit by 
the widow i^gainst the railroad company, that the release was not invalid 
as against public policy. 

J. H. Eeene, Jr., and A. Stibling, for Plaintiffs, 

CowEN & CRoas and Gboroe Dobbin Penniman, /or Defendant. 

Morris, J. 
This is an action brought by the widow of Cassius P. Black, who 
was an employe of the Baltimore & Ohio Railroad Company, to re- 

* Tor former opinion, tea 18 lot. Jaw Joar., 601 
t Decision rendered, NoTember IS, 1888. 
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ooyer damages from the railroad company for causing his death bj 
negligence. The action is given by article 67 of the Maryland Code, 
-which directs that it shall be brought in the name of the state of 
Maryland for the use of the wife, husband, parent, and child of the 
person whose death has been caused, and within twelve months 
after the death. The defendant railroad company pleads a release 
under seal, executed by both the mother of the deceased and by his 
widow, the equitable plaintiff in this case, in which release it is re- 
cited that in consideration of $1,000, paid to them by the Baltimore 
& Ohio Belief Association, they release and discharge both the re- 
lief association and the Baltimore & Ohio Belief Company from all 
claims and demands whatsoever arising from the said death. To ^ 
this plea the plaintiff has replied that tiie release pleaded was ob- 
tained by fraud, and on this replication the defendant has joined 
issue. The plaintiff has filed also five other replications, to which 
the defendant has demurred, and it is the questions of law raised by 
these demurrers which are now to be passed upon. Some of these 
replications deny the facts recited in the release, but it is dear that, 
as the release set out in the plea is a technical release under seal, 
the plaintiff cannot be heard to allege or allowed to prove to the con- 
trary of what she has solemnly admitted under hand and seal. So 
long as the release stands unassailed for fraud, the plaintiff is con- 
cluded from denying the facts recited in it. The other' replications 
demurred to proceed upon the theory that the release is void be- 
cause obtained as the result of a scheme which should be held 
illegal as against that rule of public policy which forbids an em- 
ployer contracting with an employe for exemption from liability for 
his own negligence. The constitution of the Baltimore & Ohio Belief 
Association, a corporation chartered by the Maryland legislature, 
and which all the employes of the Baltimore & Ohio Bailway Com- 
pany are compelled to become members of, provides that before the 
person named by the member as the beneficiary of the insurance 
upon his life shall be paid there must be executed a release, signed 
by all persons who might be entitled to recover damaged from the 
railroad company, releasing the railroad company from all damages 
to which it might be liable by the reason of the death. The question 
of the reasonableness of this provision of the constitution of the relief ^ 
association came before the Maryland Court of Appeals in Fuller vs. 
Association (67 Md., 433), and it was held to be a reasonable stipu- 
lation, and that no suit could be maintained against the relief asso-v 
dation for the amount insured upon the life of a member who had 
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been killed while in the service of the railroad company, if the per- 
sons legally entitled to recover damages from it for his death refused 
to release their claim for damages against the railroad company. It 
is solely by reason of the statute of Maryland giving a right of ac* 
tion to the vdfe, husband, parent, or children of the person whose 
death has been caused by negligence, that the plaintiff has any 
standing at all in court, and in Fuller vs. Association, we have the 
decision of the highest court of the state declaring that the condi- 
tion in the contract of insurance which requires such a right of ac- 
tion to be released before the insurance can be claimed is a reason- 
able and valid provisiojQ. Notwithstanding the rule of public policy 
which prohibits railroads as common carriers from stipulating for ex- 
emption from responsibility for negligence, it is lawful for them to 
limit the amount for which they will be responsible, or to stipulate 
that any insurance effected by the ovmer on the goods shipped shall 
be applied to their exoneration : InBurance Co. vs. Transportation 
Co., 117 U. S. 312, 6 Sup. Ct. Rep., 760, 1176. The Baltimore & Ohio 
Itailroad Company has promoted the relief association, and guaran- 
tied its contracts, and contributed to its funds, and it does not ap- 
pear to me that it is contrary to any rule of public policy which has the 
sanction of the courts to hold that it may avail of a release obtained 
by the relief association for its benefit under a provision of the con- 
stitution of the relief association which the Maryland Court of Ap- 
peals has held to be reasonable and lawful. This view of the law- 
fulness and validity of the release required by the relief association 
was also held by Judge Sage in Owens vs. Bailroad Co. (36 Fed. Bep. 
715). It is also to be considered that the release pleaded as a dis- 
charge was executed by the plaintiff after the cause of action upon 
which she sues had arisen. The insurance upon the life of her hus- 
band did not affect her rights at all, as it was made payable to her 
husband's mother. She had no contractual relations with either 
the railroad company or the relief association, and cannot complain 
of any contract made with her husband as being against public 
policy, because she is unaffected by any such contract except so far 
as she herself has chosen to respect it since his death. If, in 
consideration of the payment by the relief association of $1,000 to 
her husband's mother, she has released her claim for damages, why 
should it not be valid ? - She could have released%er claims in con- 
sideration of five dollars, or any valuable consideration whatever, 
and it would have been valid ; or, if she was advised that she could 
prove the necessary allegations of negligence, she had a perfect cause 
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of action which she could maintain in court against the raihoad 
company for whatever damages a jury might assess in her favor. If, 
having this right of action, she has, since her hl1^band's death, vol- 
untarily and without deception practiced upon her, released it, in- 
duced to do so by the certain benefit which would thereby accrae 
to her husband's mother, I can see no ground upon which the re- 
lease can be treated as a nullity. The demurrers are sustained. 



SUPREME COURT OF WISCONSIN. 



Appealed from Trempealeau C. G. 



HOTCHKISS 

vs, 
HOME INS. CO., OP New Yoek.* 

The policy by its conditions was to become void if the property became va- 
cant or unoccupied, and so remained without knowledge or consent At 
, the time of renewal the insured informed the company that the premises 
were vacant but would be occupied in two or three weeks, and was told 
that the policy would be of no effect^nless the premises were occupied 
when burned. 

Held, That while this was at the time of renewal a waiver of the couditions 
concerning vacancy for the time being, it was not a con tinning waiver, 
and this view is confirmed rather than superseded by the oral agreement. 
The premises remained unoccupied until the fire, against the conditions 
of the policy. 

Obton, J. 

The condition of the policy of insurance is, that " if the above- 
mentioned premises shall become vaccoit or unoccupied and so re- 
main with the knowledge of the assured, without notice to and con- 
sent of this company indorsed thereon, this policy shall be void." 

This condition applies as well to the non-occupancy of the prop- 
erty when the policy was renewed as to its being or becoming un- 
occupied thereafter: Devine vs. Home Ins. Co., 32 Wis., 471. 

The evidence was that the agent of the assured informed the 
agent of the company at the time of the renewal of the policy, that 
the premises were unoccupied, but that they would be occupied in 
two or three weeks. The agent of Jbhe company said in effect that 
the policy would be of no effect unless the premises were occupied 

* DeoiBion rendered, October 25, 1888. 
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ihen burued. This was a waiver of the condition on the part of 
&e company so far as the premises were unoccupied at the time 
flie policy was renewed : Devine vs. Ins. Co., supra. 

It is claimed by the learned counsel of appellant, Ist. That this 
ooustituted a waiver of the condition of the non-occupancy at the 
time the policy was renewed; and 2d. That so far as the future oc- 
cupancy was concerned, it was a contemporaneous verbal or oral 
agreement which could not affect the terms of the written policy. 

The waiver of the non-occupancy at the time the policy was re- 
newed was by parol and in the nature of an estoppel in pais, and 
directly in conflict with the terms of the policy, and yet it may pre- 
^; then why may not the condition of the waiver, which is an es- 
sential part of it and gives it character and effect, rest in parol 
also ? lu the above case oif Devine vs. Ins. Co , it was in evidence on 
tbe part of the company that in addition to the waiver pf the condi- 
tion of occupancy of the premises at the time of the issuing of the 
policy, by reason of the plaintiff's knowledge that it was unoccu- 
pied at the time and as a part of such waiver, the assured agreed 
^'^ promised that they should be occupied within thirty days there- 
after. This was denied by the plaintiff! The circuit court in- 
Btnicted the jury in effect, that if such was the representation of 
the plaintiff, and the building was so unoccupied and so remained 
more than thirty days immediately previous to the fire, without 
' notice to the company and its consent, the company was not liable 
^^ the policy. This instruction was approved in the opinion of the 
*neii chief justice, as follows : — 

It ia obvioiLH that the oonrt should not have instraoted the Jury that the 
P*^licy ^as void, except only in case they foand that there was an agreement 
*^ enter and occupy within the thirty days, which was the instrnction 

^Oiis is authority in favor of the validity of such an agreement 

although resting in parol. In such case the agreement is not in 

^^tradiction of the terms of the policy, but rather in accordance 

^'^^^e'with, that the premises shall not become vacant or unoccu- 

V^^i The parol waiver of the condition in respect to the occu- 

1^^<^7 of the premises at the time of the renewal of the policy, and 

^JMJent that they need not be occupied at that time, are directly 

H^at the terms of the policy, but the agreement that they shall 

^occupied hereafter is in accordance with them. 

^ia understanding or agreement is in effect that the company 
^ Waive the condition of occupancy in respect to the time being 
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when the policy is renewed, but no further; or that in respect to 
present occupancy there is a waiver on condition of further occu- 
pancy or when the loss should occur. By a familiar rule of eri- 
dence when proof is allowed of such waiver at the time, the whole 
matter of the waiver with its terms, limits, and conditions may be 
shown. The waiver for the present time could not be made availa- 
ble without the condition connected therewith that it shall be only 
for the present We regard the question here involved as decided 
in Devine vs. Ins. Co., and we believe the decision correct. The 
premises remained unoccupied until the fire against the condition 
of the policy, which was not superseded but rather confirmed, and 
insisted upon, by the oral agreement. 

The point made upon the evidence that it was proper to prove 
whether the plaintiff knew the conditions of the policy in respect to 
occupancy, was not insisted upon on the argument, probably for the 
obvious reason that he must be presumed to have known the con- 
ditions of his policy unless his attention was directed therefrom by 
the fraud of the defendant. The evidence showing the whole un- 
derstanding or agreement in respect to the waiver of the condition 
of occupancy was clearly admissible, and its effect warranted the 
circuit court in directing a verdict for the defendant. Judgment 
affirmed. 



SUPREME COURT OF IOWA. 



Appealed from the Polk G. G, 



DANIEL KEMPTON) 

vs. 

STATE INS. CO.* 

The policy provided that sale, conveyance, or transfer of the property should 
render the insurance void. The owner executed a written agreement to 
sell at a future day, and subsequently, and after the fire, executed a 
warranty deed, but the writingrs between vendor and vendee stipulated 
that possession would be had not before October 1st. The property 
burned September 23d. 

Heldy That the plaintiff still retained an insurable interest and the policy was 
not voided by the contract to sell. 

* Deoltion rendered, October 19, 1883. 
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Statement, 

This is an action upon a policy of insurance issued on the 28th 
day of November, 1877, for the term of five years, to recover for 
IcMsses by fire occasioned to the insured property on the 23d day of 
September, 1881. The answer alleges that the policy contains a 
provision that " if said property shall be sold, conveyed, or encum- 
bered in whole or in part, whether by legal process, judicial de- 
cree, mortgage, voluntary transfer, or otherwise, * * * without the 
written consent of this company obtained, the policy shall in either 
event immediately thereafter cease and be null and void." That 
the plaintiff on the 30th day of March, 1881, executed and delivered 
a written instrument for the sale of said premises as follows: — 

Daniel Kempton agrees to sell his farm of 70 and -ff^ acres for $35 per acre, 
* * * to George H. Warren, secretary for the American Emigrant Company, 
of Hartford, Connectiont, and give possession of the same on or before Novem- 
ber 1, 1881, but not before October 1, 1881, and agrees to deposit a good and 
sufficient warranty deed for said farm with Mr. C. £. Fuller in the office of 
the Iowa Loan and Trust Company, executed by said Kempton and Mary J. 
Kempton, his wife, within a few days after signing this contract to be deliv- 
ered to said Warner as provided below, George H. Warner, secretary of 
American Emigrant Company agrees to pay the said Fnller the above stipu- 
lated price of $35 per acre, and left the said deed in 0. £. Fuller's hand, upon 
possession of farm being given by said Kempton, but not before October 1, 
1881, * * * said farm and buildings are to be delivered by Kempton in as 
good condition as they are now in, the destruction by the elements excepted. 

The petition further alleges that on the 12th day of October 1881, 
the plaintiff pursuant to said contract executed to the American Emi- 
grant Company a wanranty deed for said premises, and that by 
reason of the facts stated the policy Was void at the time of the loss, 
and the plaintiff had no insurable interest in the property. 

A demurrer was filed to this answer, which .was sustained, and 
judgment was rendered for the pls^intiff. ' 

Opinion. 

Day, C. J. 
It is insisted that the execution and delivery of the written con- 
tract above referred to, constituted a sale of the property within 
the meaning of the policy. That it did not constitute a sale within 
the meaning of the policy is established, so far as we have been 
able to discover, by an unbroken current of authority. In Wash- 
ington Fire Ins. Co. vs. Kelly (32 Ind., 42), the policy contained a 
provision that, '^if the property shall be sold or conveyed, or if the 
policy shall be assigned without the consent of the company in 
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writing thereon then this policy shall be null and void." After con- 
tracting the insurance, the assured contracted in writing to sell the 
premises and received a payment ol $100. In determining the 
effect of this contract upon the policy the court say: — 

The provisions of the policy in the Washington Fire Insurance Company 
against the sale or conveyance of the property insured and against the assign- 
ment of the policy without the consent of the insurers, as it imposes a restric- 
tion upon the right of disposing of property, should be construed as any other 
contract with like provisions with strictness, and nothing less than the abso- 
lute sale or conveyance of the property with all the usual legal ingredients 
to constitute the transaction as such, or similar complete assignment of the 
policy, can be considered as sufiScient to avoid the policy on that account, 
* * * The proviso is restriction of the sale ar conveyance of the property in- 
sured, and when the sale or conveyance is relied \ipon by the insurers, to pre- 
vent the recovery for any loss by fire, the sale or conveyance must be made 
out full and complete. To constitute a sale within the meaning and terms of 
the proviso, the right to the property sold and to the possession -thereof must 
pass from the vendor to the vendee. The mere contract for the sale or con- 
veyance not divesting the title of the vendor and divesting the same in the 
vendee is not a breach of the proviso. A contract to convey the building 
insured at a future day, on payment of the purchase money, and between the 
time of contract and its consummation, they are destroyed by fire, the vendor 
being in possession it is not such an alienation as vacates the policy. 

To the same effect see the following authorities: Hill vs. The 
Cumberland Valley Mut. Protection Co., 69 Pa. St., 474; Browning 
vs. The Home Ins. Co., 71 N. T., 608; Angell on Ins., sec 206; Wood 
on Ins., sec. 329, and authorities cited. In our opinion the contract 
in question does not avoid the policy. 

It is insisted that plaintiff after the execution of the contract did 
not retain an insurable interest m the property. That this position 
is not tenable, see the following authorities: Trumbull vs. The 
Portage Co. Mut. Ins. Co., 12 Ohio, 306; Hill vs. Cumberland, etc., 
Cd., supra and authorities cited; Wood on Ins., § 330; Flanders on 
In 5., pp., 385-6; Ins. Co. V3. Uptergrafft, 21 Pa. St., 613; Lazarus vs.' 
The Commonwealth Ins. Co., 19 Pick., 81; County Ins. Co. vs. 
Stewart, 19 Pa. St., 46. The judgment is affirmed. 
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SUPREME COURT OF MINNESOTA. 



McMARTIN 

vs. 

CONTINENTAL INS. CO., of New York,* 

A note was given for annual installments of premiums to become due. Two 
installments were paid^ and two were defaulted. Afterwards the prop- 
erty burned. Plaintiff sent his agent to an agent of tbe company to nay 
the two defaulted installments. The company's agent asked if there had 
been any loss, and plaintiff's representative said, '* Not4hat he knew of," 
whereupon the mone^ was received and remitted to the company and by 
it returned to the plaintiff. 

Heldf That such acceptance of the money was not a waiver of the breach of 
condition, and that an estoppel cannot be based upon an act of the oppo- 
site party induced by his own fraud. 

Geo. B. Edgebton, for Appellant. 

A. C. Hickman, for Respondent. 

(tilfellan, C. J. 

Action on a fire insurance policy. The policy was for five 
years, commencing April 22, 1883. The premium was $6.50 per 
year, — the first $6.50 being paid at the issuance of the policy; the 
remainder secured by the note of the insured, payable, in install- 
ments of $6.50 each, on the 1st day of May, in the years 1884, 1885, 
1886, and 1887. The policy and also the note, contained a condi- 
tion to the effect that, if default should be made in the payment 
of any such installments, the liabilility of the company on the pol- 
icy should cease, and remain suspended during^ the continuance of 
sach default; and on payment of the installment as to which 
there should have been a default the liability should reattach, and 
be in force only from the time of such payment. The installments 
for 1884 and 1885 were paid. Those for 1886 and 1887 were not 
paid, nor did the insured offer to pay them until after the fire, 
which took place February 7, 1888. The defendant relies on the 
default as a defense. To avoid its effect, plaintiff claims that at the 

• Deoiaioii rendered, July 8, 1880. 
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time of making the application for the policy he was informed by 
the agents of the company that he should have notice from it when 
each installment should become due, and that, relying on that and 
receiving no notica, he did not pay the installments, and he made 
default for no other reason, and on the trial he gare eyidence in 
support of that claim. But, without determining whether this 
matter would in any event excuse the default, he in his testimony 
admitted that in November, 1887, he received notice of the default 
in the last two installments. He does not seem to have taken any 
steps in regard to this notice, except to deny to the company that 
he owed it anything. He gives no adequate reason for disregard- 
ing the notice. He could not expect the company to do more than 
call his attention to the fact, and it was then his business to ascer- 
tain if it was the fact. 

He also claims that after the fire the company waived the breach 
of condition, but the evidence in support of this claim was entirely 
insufficient. His evidence was that after the fire he went to one 
Dresbach, who appears to have been a local agent of the company, 
and told him of the fire, and Dresbach advised him to pay the in- 
stallments; saying to him that he (Dresbach) thought he (plaintiff) 
would be all right vrith the company. Plaintiff thereupon sent an 
agent of his to one Anderson, an agent of the company, who had 
the note to collect for it, and his agent paid the note to Anderson. 
But plaintiff's agent being asked by Anderson, at the time of mak- 
ing the payment, if there had been any loss, said not that he knew 
ol The money was remitted to the company, and by it returned to 
plaintiff! In this there is nothing to prove a waiver. Dresbach did 
not assume to determine that the company would or would not in- 
sist on the breach of condition, and Anderson received the money, 
not merely under a suppression of the truth, but under what was 
equivalent to an affirmative misrepresentation of the fact. And 
there was nothing in it that would serve as a basis to estop the 
company, whatever plaintiff might afterwards do in the way of pre- 
paring formal proofs of los& No one can base an estoppel upon an 
act of the opposite party induced by his own fraud. The court 
below was right in dismissing the action. Order affirmed. 
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EQUITABLE LIFE ASS'E SOCIETY^ 
vs. 

HAZLEWOOD.* 

The insnred warranted that his answers to the medical examiner should 
be true. 

ffeldf That this was not a warranty that the answers as written down by the 
examiner were true, and would not justify instructions to that eflfect. 
But a failure of the insured to correct such answers, with knowledge that 
they were incorrect, will estop the plaintiff from disputing them as written. 

Evidence is admissible to show that the applicant was told by the agent that 
assessment societies were not referred to in an inquiry as to other appli- 
cations for insurance. 

A policy taken out by the insured, and designating one having no insurable 
interest as beneficiary, may be treated as a valid policy, and the bene- 
ficiary as a trustee for whoever may be entitled to the proceeds. Where 
in such case the iuterest of the beneficiary as a creditor is limited, it 
matters not how large the stim insured, since the balance will go to the 
parties entitled to it, and so if the insurance is directly by the creditor 
for he can collect only the amount of his debt and disbursements. 

Mazbt, Lightfoot & Denton, and HoDaES & Lane, /or AppellarU. 
J. A Temfleton, E. B. Pebkins, and E. H. Bennett, for" AppeUee. 

* I>eolffion rendered, December 6, 188«). 
Tou XIX. -13. 
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Henbt, J. 
Upon the application of Henry C. Hazlewood, appeUant, in Au- 
gust, 1887, issued its policy upon bis life, payable to Robert R 
Hazlewood, if living, if not, then to his brother, Henry C. Hade- 
wood, for the sum of $15,000, payable at^the death of the Baid 
Henry C. H. C. Hazlewood was a younger brother of R. R. Hazle- 
wood. He died in March, 1888, aged then about 28 years. Ap- 
pellee, begioniDg with the year 1881, and between that time and 
the date of the application for the insurance, had advanced to the 
said Henry C. various sums of money, amounting to about $1,200, 
for which the said Henry acknowledged an indebtedness. On the 
back of the application for the insurance, and just above the sig- 
natures of both of said Hazlewoods, is a printed agreement in the 
following words: " It is hereby agreed that all the foregoing state- 
ments and answers, as well as those made, or to be made, to the 
society's medical examiner, are warranted to be true, and are of- 
fered to the society as a consideration of the contract" In the 
body of, and on the back of the application, and above said signa- 
tures, there are a number of questions and answers relating to the 
the risk. Attached to the application is another paper, styled, 
"Medical Examiner's Report," at the beginning of which appears 
the signature of Henry Clay Hazlewood, and at the end of it the 
name of the medical examiner. Between the two signatures there 
appear a great number and variety of questions and answers, relat- 
ing to the history of the said Henry and of his ancestors and col- 
lateral kindred, and to his physique, system, general health record, 
habits, and environment. The answers are usually " Yes," or "No," 
and, from the space allowed for them in the form used, it is evi- 
dent that they are required to be monosyllabic. Some of the an- 
swers are evidently made by the medical examiner, and some by 
the subject of the examination. There is nothing but the nature of 
the answers to distinguish those of the medical examiner from 
those of the subject of the examination; and it is not easy to dis- 
tinquish, in some instances, by which one the answer was really 
made. While many of the questions answered by the vdtness re- 
late to facts necessarily within his knowledge, and to which he evi- 
dently ought to have been able to give categorical and truthful 
answers, there are others seemingly required to be and in fact an- 
swered by him, about which he could not, in the nature of things, 
have had exact and positive knowledge, and about which it is not 
probable that he could have expressed himself satisfactorily by 
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amplj aDBwering " Yes " or " No." All answers were written down 
\sy the medical examiner. The policy sets out on its face that it is 
in\ied"in consideration of the application, and of each statement 
made therein." Among the proyisions of the policy is one reading: 
"If any statement made in the application for this policy be in any 
respect nntrue, this pohcy shall be void." The application set out 
on its face: ''I certify that I am temperate in my habits, and am, 
to the best of my knowledge and belief, in sound physical condi- 
tion, and a satisfactory subject for life assurance." This was signed 
br the insured, and indorsed by the beneficiary. Under the gen- 
eral health record, the question was asked in the written and 
printed medical examination which was sent forward to the com- 
pany in New York: " (13) Any history of serious illness, injury, or 
infirmity, etc.?" to which the instired answered, "No." "(16b) 
When, and for what, has medical adyice been sought within the 
last three years ?" to which the insured answered " Nothing." The 
medical examiner of defendant testified that he asked both of the 
questions, and the assured answered them as recorded, and made 
no other statements under those heads. He says: "I wrote the 
Mwwers. Mr. H. C. Hazlewood was sitting at my left elbow. I 
aaked him each question, and wrote the answer as he gave it. 
IW, had him sign at the top. Asked him question^/ 1 to 18, in- 
dnsiye, and then wrote the answers. After the examination, he 
^ed me what sort of a risk he was. I told him he could see for him- 
self, and gave him the report; and he read it over himself. I asked 
him each questian separately, and wrote his answers. He told me 
lie had not sought medical advice in three years. That question is 
conmdered material. All are soregarded, as all go to make up the 
report * * * Henry Clay Hazlewood gave no history of men- 
Udiaorder or derangement. Applicant ought to have informed 
me of any mental derangement. Absent-mindedness, or hallucina- 
tions of fear, and the like, — general belief that some one was after 
applicant, to kill him, or imagining something to exist that did not, 
^would be a serious question." In the written examination the 
<inestionwas asked: "(6) Any history of mental derangement?" 
* which the applicant answered, " No." In the medical examina- 
^^ is the printed question to the applicant: "(8a) Ever spat 
"*^ or any history of chronic horseness or cough, or of asthma, 
l^^ortness of breath?" To which the insured answered, "No." 
-^he Controverted questions as to breaches of warranty raised by 
^ readings, referred to in the evidence, and discussed in the brief 
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of appellant's counsel, are thus stated in the brief: ** The appli- 
cant covenants in writing, and warrants, that to the best of his 
knowledge and belief he is in sound physical condition. He war- 
rants that he has not sought medical advice for anything within the 
last three years. He warrants that there has been no mental de- 
rangement He warrants that there is no application pending for 
other insurance. He warrants that there has been no severe ill- 
ness, coughs, or other ailments," etc. It has contended that the 
court erred in. refusing to give the following charge at the request 
of defendant: ''If the jury believe from the evidence that Henry 
Clay Hazlewood, in the application for the policy of assurance, war- 
ranted that all the statements and answers made to the society's 
medical examiner were true, and that such application was made a 
part of the policy, and it was therein provided that if any statement 
in such application was in any respect untrue, the said policy should 
be void, then I charge you that all three of such instruments, taken 
together, constitute the contract between the parties, and a war- 
ranty on the part of the assured that all the statements and an- 
swers to the medical examiner were true; and, if you further be- 
lieve from the evidence that the said Henry Clay Hazlewood, in his 
medical examination, in answer to the printed questions propounded 
by the society, had his answers to said questions put down in writ- 
ing, by the medical examiner, opposite said questions, after said 
Hazlewood had signed said medical examination, and that after said 
answers were put down he read over and examined the same, and 
assented thereto, and the same was sent forward with the applica- 
tion, as the basis of the policy, and the same was issued by defend- 
ant upon the reliance of the truth of such answers, then, if you find 
from the evidence that said written answers in said medical exami- 
nation were in any respect untrue, you will find for the defendant" 
And also: " In refusing to grant the defendant's motion for a new 
trial in this; that it was clearly proved that the contract was em- 
braced in the application, the answers of the assured to the medical 
examiner, and the policy taken together, and they constitute a war- 
ranty that the statements therein made were true, when the facts 
fully show that they were not true; that at the time of the applica- 
tion the assured was not in sound physical condition, but was in 
bad health, and misled defendant and its officers by his statements 
regarding his condition." 

The doctrine contended for by appellant, that a warranty must 
be strictly complied with, is fully maintained by the authorities 



Digitized by 



Google 



1890.] EqnifabU Life Ans't Society vs. Hadewood. 197 

quoted in his brief. Mr. Bliss, in his work on Insurance, says : 
** By introducing them, they stipulate, in effect, that they are so 
material that if not strictly complied with the whole contract is 
rendered void. A misstatement in a warranty is therefore fatal to 
the contract, although arising from the most innocent mistake, or 
from false information afforded by others, or from mere inadvert- 
ence, and as niuch so as if made with the most willfully fraudulent 
intent." Section 36. In the case of Jeffiries rs. Insurance Ck>. (22 
Wall. 63), the court says: ''The proposition at the foundation of 
this point is this: that the statements and declarations made in the 
policy shall be true. This stipulation is not expressed to be made 
as to important or material statements only, or to those supposed 
to be material, but as to all statements. The statements need not 
come up to the degree of warranties. They need not be repre- 
sent^ations even, if this term conveys an idea of an affirmation 
having any technical character. ' Statements and Declarations ' is 
the expression; what the applicant states, and what the applicant 
declarer Nothing can be more simple. If he makes any state- 
ment in the application, it must be true. If he makes any declara- 
tion in the application, it must be true. A faithful performance of 
this agreement is made an express condition to the existence of a 
liability od the part of the company." Again, on page 56: '' Many 
cases may be found which hold that where false answers are made 
to inquiries which do not relate to the risk, the policy is not neces- 
sarily avoided, unless they influenced the mind of the company, and 
that whether they are material is for the determination of the jury. 
But we know of no respectable authority which so holds, where it 
is expressly covenanted, as a condition of liability, that the state- 
ments and declarations made in the application are true, and when 
the truth of such statements forms the basis of the contract." In 
the case of Insurance Co. vs. France (91 U. S., 512), the court adopts 
the reasoning in the above case, and adds: '' It is only necessary to 
reiterate that all the statements contained in the proposal must be 
true; that the materiality of such statements is removed from the 
consideration of the court or jury by the agreement of the parties 
that such statements are absolutely true, and, if untrue in any re- 
spect, the policy shall be void." In the case of Insurance Co. vs. 
Fletcher (117 XJ. S., 519), referred to in the brief of appellant, the 
insured made certain statements and representations respecting 
himself, his life, and his past and present health, to which he ap- 
pended a declaration warranting their truthfulness, and agreeing 
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that they should be the basis of any contract between him and the 
company, and that if they, or any of them, were in any respect un- 
true the poUcy which might be issued thereon should be void; and 
further agreeing that, inasmuch as only the officers of the home of- 
fice had authority to determine whether or not a policy should issue 
on any application,' and as they acted only on the written state- 
ments and representations referred to, no statements or representa- 
tions made or information given to the persons soliciting or taking 
the application for the policy should be binding on the company, 
or in any manner affect its rights, unless they were reduced to 
writing, and presented at the home office, in the application. The 
statements and representations, with this declaration accompanying 
the application, and forming part of it, were forwarded to the home 
office. The policy recited that it was in consideration and upon 
the faith of the statements and representations contained in his 
application, all of which bad been warranted by him to be true. 
In deUvering the opinion of the court. Justice Field says: " It was 
his duty to read the application he signed. He knew that upon it 
the policy would be issued, if issued at all. It would introduce 
great uncertainty in all business transactions if a party making 
written proposals for a contract, with representations to induce its 
execution, should be allowed to show, after it had been obtained, 
that he did not know the contents of his proposals, and to eMorce 
it, notwithstanding their falsity as to matters essential to its obli- 
gation and validity. Contracts could not be made, or business 
fairly conducted, if such a rule should prevail * * * But here 
the right is asserted to prove, not only that the assured did not 
make the statements contained in his answers, but that he never 
read the application, and to recover upon a contract obtained by 
representations admitted to be false just as though they were true. 
If he had read even the printed lines of his application, he would 
have seen that it stipulated that the rights of the company could in 
no respect be affected by his verbal statements, or by those of his 
agents, unless tbe same were reduced to writing, and forwarded, 
with his application, to the home office." 

We think there is a material difference between the undertaking 
by the insured in that case and in the one before us. In that case 
he agreed that he would be bound by the statements as written 
down, and that no statements not written down should be binding 
on tbe company, or in any manner affect its rights. In the case 
before us tbe agreement of the insured was that his answers made. 
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oTto'be made, to the medical examiner were warranted to be true. 
He di^ not warrant that his answers would be written down cor- 
rectly by the medical examiner, or that the answers given by him 
would be correctly reported to the company. While the doctrine 
of waxranty will be strictly applied, it should be as strictly limited 
to the precise undertaking of the party making it. If, beyond re- 
qmrix^g that the insured should warrant the truth of all answers 
gifen by him, the company intended, as it had the right to do, that 
heskiould also warrant that his answers should be correctly \written 
dowx^ and reported, and that he would warrant them, not only as 
girexi by himself, but as written down, the agreement could have 
been made to so express, and it ought to have been done. The 
charg^e as requested by the defendant, as above stated, and refused 
by tine court, reading that if the jury found from the evidence 
that said " written " answers were " in any respect " untrue they 
ehould find for the defendant, extended the warranty of the insured 
BO as to bind him for the truth of the answers as written, instead 
of their truth as given by him. In view of the fact that plaintiflTs 
contention was that the insured gave true answers to the questions, 
which were incorrectly written down and reported by the medical 
examiner, and that the insured did not read the answers, or sign 
the paper containing them, which there was evidence tending to 
^pport, we think the charge was incorrect in this particular. The 
^i^z^ture of the insured, being at the beginning of the examination 
instead of at its close, seems to us to have been required to be 
I placed there as one means of identifying him as the person who 
"^ made the application, rather than for the purpose of binding 
""*!, as a party, for the truth of the contents of the paper. The 
^^^Qiption in the charge that the insured '* had his answers to said 
loestions put down in writing by the medical examiner " finds 
<^mg in the evidence to support it. The direction to find for the 
wendant, if the jury should find the written answers were in " any 
^Pcct " untrue, was, we think, if no other objection to it tdxisted, 
^Pplxcable to this case, and tended to mislead the jury. Under it, 
. J'**^ would have been required to consider every answer of the 
!?'®^> whether any contention existed over it or not,Ntnd however 
^* it might have proved for them to separate answers really 
^®<iitig from the medical examiner himself from those made by 
tosixr^^. and, if they believed any one answer was in any par- 
**' ^xitrue, they could have found against plaintiff for that rea- 
"^o charge on the subject should have been given that was 
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not confined to such questions and answers as were pat in issue by 
the pleadings and evidence, and the one requested should not have 
been given, because not so limited. What we have saM about the 
charge is applicable to the assignment of error with regard to over- 
ruling defendant's motion for new trial, predicated upon the same 
ground. While the insured cannot, as is contended for by appel- 
lant, be held bound as a warrantor for the truth of the answers as 
written, it does not by any means follow that he was under no ob- 
ligation about their being cprrectly written down, in so muck as 
that depended upon him, or was properly within his controL He 
had undertaking to make. true answers; and he must be presumed 
to have known that the object in having them written down was to 
furnish information to the absent officers of the corporation of ma- 
terial importance to them in determining whether or not they would 
execute the contract. Where there were no circumstAnces to ex- 
cite his suspicion to the contrary, we see no reason, however, why 
he may not have trusted to the medical examiner's correct and hon- 
est performance of his duty. We do not think his contract, or the 
exercise of ordinary prudence, demanded of him to assume that 
there was any want of capacity, care, or honesty upon the part of 
the medical examiner, or make it his duty to assume the exercise of 
a supervisory power over the work of that officer. As a general rule, 
no doubt, the subjects of insurance vnll be but little qualified for 
such a task. If, however, it did by any means come to the knowl- 
edge of the insured that answers given by him had been incor- 
rectly written dovni, it then became his duty to see that the proper 
corrections were made; and, if he failed to do so, then, although 
not bound by a warranty, plaintiff ought now to be held estopped 
from disputing them as written; and if, under such circumstances, 
incorrectly written answers materially afifected the risk, and the is- 
sue was properly raised by the pleadings, and sustained by the evi- 
dence, a recovery ought not to be had. We deem it sufficient tc 
say thai^ we do not think this character of issue was presented b; 
the pleadings or the charge of the court, and the record before u 
suggests that the evidence upon it would have been thorough? 
conflicting, and amply sufficient to support a verdict in fav< 
of plaintiff. 

The defendant alleged iu its answer that the insurance was tal 
out by plaintiff as a speculative and wagering policy. It was pro^ 
that plaintiff loaned to the insured the money with which he 
the required premium. The corporation s agent through whom j 
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insurance was effected was permitted to testify to the negotiations 
preceding the application, tending to show that both the plaintiff 
and the insured were urged by the agent of the corporation to ap- 
ply for insurance; that the premium was paid by the insured; and 
that he first thought of making the minor children of the plaintiff 
the beneficiaries of the policy, but he finally concluded not to do 
so, because, in the event of his own marriage and desire to change 
the beneficiary to one more nearly connected with himself, it would 
be easier accomplished if his brother was the beneficiary than it 
would be if his minor children were the beneficiaries. The appli- 
cation for insurance contains the following questions and answers: 
"Is any negotiation for other insurance now pending or contem- 
plated?" to which the insured answered, in writing, "No." "Has a 
policy ever been applied for which was not thereafter issued, or 
which, if issued, was modified in amounts, kind, or rates? If yes, for 
what company, and when?" to which the insured answered, in writ- 
ing, " No." There was confiicting evidence as to whether the insured 
had not applied for membership in an order known as the " Legion 
of Honor." Plaintiff was permitted to prove, by the agent of the 
corporation by whom the application was secured, that pending ne- 
gotiations between him and the insured, and before the insured 
made answer to said questions, he (the insured) asked him (the 
agent) " what was meant by that, — ^if it referred to assessment com- 
panies or mutual companies." Witness explained that it did not; 
and the insured then said he had made application to the Legion 
of Honor for assurance, whereupon witness told him that the Legion 
of Honor was a mutual company, and was not regarded as a life 
insurance company, and he was instructed by the general agent of 
defendant not to consider them as assurance companies. We think 
the evidence was properly admitted in each instance. On the issue 
as to whether it was a wagering policy, the statements made by the 
witness were pertinent, and have no tendency to control any writ- 
ten evidence or the contract. Nor can we see any impropriety in 
permitting the agent of the corporation to give the subject of the 
insurance information about facts proper for him to know. Lodges 
that furnish insurance to their members may also perform other im- 
portant functions, and a rejection of an applicant by one of them 
would not necessarily be predicated upon his unfitness for insur- 
ance. It may be a rule of the defendant company not to treat such 
societies as coming within the meaning of the question, and, if it is, 
we are not able to perceive any sufficient reason why the fact that 
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y 
the statement was made may not be proved. Outside of the evi- 
dence objected to, the record fails to show that the insured in fact 
ever made an application for such membership, or that he was ever 
rejected. 

It is contended that the plaintiff had no insurable interest in his 
brother's life, wherefore the cause of action sued upon was a wager- 
ing contract, and void, as against public policy. The rule is stated 
generally, in Bliss on Life Insurance, § 7, that '' no person can pro- 
cure a valid insurance upon a life, unless he has an interest in such 
life." The Supreme Court of the United States, in the case of In- 
surance Co. vs. Schaefer (94 U. S., 460), say : " It is generally agreed 
that mere wager policies, that is, policies in which the insured party 
had no interest whatever in the matter insured, but only an interest 
in its loss or destruction, are void, as against public policy. * * * 
It is well settled that a man has an insurable interest in his own 
life, and in that of his wife and children; a woman, in the life of 
her husband ; and the creditor, in the life of his debtor. Indeed, 
it may be said generally that any reasonable expectation of pe- 
cuniary benefit or advantage from the continued life of another 
creates an insurable interest in such life; and there is no douht 
that a man may effect an insurance on his own life for the benefit 
of a relative or a friend. * * * The essential thing is that the 
policy shall be obtained in good faith, and not for the purpose 
of speculating upon the hazard of a life in which the assured bas 
no interest." In the case of Price vs. Knights of Honor, Chief 
Justice Willie, speaking for this court, said : " It is almost univer- 
sally conceded that policies procured by persons having no interest 
in the life of the insured are void at common law, as against public 
policy:" 68 Tex., 366, 4 S. W. Rep., 633. In the case of Insurance 
Co. vs. France (94 U. S., 561), it appears that the insurance was ap- 
plied for by Chew on his own life, for the benefit of his sister, Lu- 
ce tta P. France, who was a married woman, and in no way depend- 
ent on her brother for her support. The evidence tended to show 
that Mrs. France had at different times loaned her brother $2,400. 
The insurance was $10,000. At the time the policy was issued. 
Chew was unmarried, but was engaged to be married, and was in 
fact married the next day. The policy was held '' sustainable at 
law, on account of the nearness of the relationship between the 
parties, and especially as Mrs. France, at the time the insurance was 
effected, was one of Chew's next of kin, prospectively interested in 
his 3^tate as a distributee." The doctrine is well settled by the 
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lei^ht of authority that a person not having an insurable interest 
in the life of another cannot take and hold by an assignment a pol- 
icy upon the life of such other person, and that a creditor can only 
take and hold such a policy, by assignment, to an extent sufficient 
to secure his debt: Cammack vs. Lewis, 15 Wall., 643; Wamock 
Ts. Davis, 104 U. S , 782; Price vs. Knights of Honor, 68 Tex., 366. 
It is contended by appellee that evei-y person has an insurable in- 
terest in his own life, and that when he is the actor, he may take 
out aB unlimited amount of insurance upon his own life, and make 
it payable to whoever he may please, as beneficiary, without regard 
to such person's having an insurable interest in his life. In Bliss 
on Life Insurance, it is said: "A person has undoubtedly an in- 
surable interest in his own life, and that interests supports a policy 
^bether he makes the loss payable to himself, his executors, or his 
^igns, or to a nominee or appointee named in the policy. Nor is 
a policy obtained by one on his own life, for the benefit of another, 
which latter advances the premium, necessarily void. The question 
is whether the policy was in fact intended to be what it purports 
to be, or whether the form was adopted as a cover for a mere wager. 
If the plaintiff and the insured confederate together to procure a 
policy for the plaintiff's benefit, when he is not, and does not ex- 
pect to be, a creditor of the insured, and with a view of having the 
policy assigned to him without consideration, the policy is void." 
Section 26. The only distinction we can see in any case between 
the assignment of a policy taken by a person on his own life to one 
having no insurable interest, and the designating such person, 
without insurable interest, in the original transaction as the bene- 
ficiary, is that the insurer may not know of the assignment, but 
would necessarily be aware of the designation in the policy. So 
w as tbe question of public policy is concerned, we can see no 
substantial distinction between the two proceedings; and, if one 
isinvalid, it seems to us the other ought to be held equally so. An 
^^giunent of a valid policy to one having no insurable interest in 
the life insured does not invalidate the policy. The assignee may 
collect and apply the proceeds, if he is a creditor, to the extinguish- 
ment of his own debt, and such sums as he may have disbursed 
^the purpose of keeping the policy alive; and the surplus may 
. ^llected for the benefit of the heirs of the person whose life was 
snred. 'We see no reason why the same rule may not be applied 
* person designated in the policy as the beneficiary, treating 
^» wben he has no insurable interest, as an assignee, appointee. 
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or trustee, to receiTe the proceeds for whoerer may be lawfully en- 
titled to enjoy them. The insurer will then be required to pay 
the sum it has promised to pay, and the money cannot be appro- 
priated by anybody not having a legitimate right to it. The exact 
degree ef relationship that must exist between two persons to give 
one an insurable interest in the life of the other, on account of the 
relationship alone, we have not found to be clearly defined. Broth- 
ers and sisters seem to be on the dividing line. Whether that de- 
gree of relationship can be included, has been disputed. The case 
of Insurance Co. vs. France is an authority in support of the propo- 
sition that it may be included, and we are unwilling to hold that it 
ought to be excluded. To what extent a creditor may insure the 
life of his debtor is not announced when it is decided that he can 
only appropriate of such insurance an amount sufficient to pay his 
debt and interest. He must be allowed to provide for a sum suffi- 
cient, when collected, to cover his demand, and such disbursements 
as may be required to keep the policy in force, with accrued inter- 
est. The sum required for the purpose may very many times ex- 
ceed the debt It would be an extreme case in which a court would 
be justified in saying that the amount secured was too great. 
When the insurance is obtained by a person on his own life, and 
made payable originally, or by assignment, to another, having none, 
or only a limited insurable interest in his life, as the surplus, after 
the payment of the charges, will go to the party whose life is in- 
sured, we see no reason for limiting the amount for which the in- 
surance may be taken out. When the insurance is not contracted 
for by the person whose life is insured, but by a creditor, in his own 
name, so that there is no party to the contract except himself and 
the insurer, it becomes immaterial what amount may be contracted 
for, as no more will be collected than will be ultimately sufficient to 
discharge his debt and disbursements on the policy, including in- 
terest upon both. We find no error in the proceedings, and the 
judgment is affirmed. 
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SUPREME COURT OF WISCONSIN. 



KIRCHER 

MILWAUKEE MECHANICS' MUTUAL INS. CO.* 

The use by tlie tenante of a iK>rtioii of insiiTed premises in sliavmg hoops, for 
a period of oi\6 week, terminating three days before the fire, where the 
premises were insured ** as a dwelling-house to be occapied by tenant-s," 
is not a substantial breach of the conditions of a policy making it void if 
the premises should be used in whole or in part for any other purpose 
than as a dwelling-house, or if the risk should be increased without the 
com^ny's consent, the Jury having found that such use did not materi- 
ally increase tbe risk. It is a Question of fact for a jury whether such 
use materially increased the risk. The question involves no such special 
knowledge as to render expert testimony admissible. 

The fact that the plaintiff testified as to tbe value of the building, though 
immaterial, is not ground for reversal, as it affected no substantial right 
of the defendant. 

This action is to recover damages by reason of loss bj fire of a 
two -story frame dwelling -bouse, January 10, 1886, upon a policy of 
insurance issued to the plaintiff by the defendant on or about Oc- 
tober 1, 1884, containing the following provisions : *' It is also 
agreed by and between the assured and the company that this pol- 
icy shall be wholly void under any one or more of the following 
conditions, to wit \ * * * {Q) 11 the premises shall at any time 
be occupied or used, in whole or in part, for any purpose, whether 
manufacturing or otherwise, different from that set forth in the ap- 
plication, or written in this policy, without the consent of this com- 
pany indorsed hereon. * * * (8) If the risk shall be increased 
by means within the control of the assured, without consent thereto 
indorsed hereon." The answer consisted of denials and an alleged 
forfeiture of the policy by reason of mis-occupation and misuse of 
said dwelling-house, or some part thereof. At the close of the trial 
the jury returned a special verdict to the effect that the plaintiff's 
tenants used the second story of said building in sharing hoops for a 

* I>ocl«ioii.r«nd6r6d, October IS. 1889. 
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period of one week previous to the fire, but that such use ceased on 
Thursday night before the fire, and that such use did not materially 
increase the hazard and risk; that the plaintiff paid or caused to 
be paid to the defendant's agent for the defendant the sum of $11.75 
as and for the premium for said insurance, and for the survey and 
application therefor. Upon motion of the plaintiff, judgment was 
thereupon rendered in his favor upon such special verdict. From 
that judgment the defendant brings this appeal 

WiNKLBB, Flakdebs, Smtth, Bottum & ViLAS, foT AppdlanL 
J. E. McMuLLEN, for Bespondeni, 

Cassodat, J. (after stating the facts as above.) 

The mere fact that the plaintiff was allowed to testify to the 
value of the building was not such an error as should work a re- 
versal. True, it was immaterial upon any of the issues submitted, 
but it affected no substantial right of the defendant, and hence is 
not ground for reversal Section 2829, Bev. St. The same is true 
respecting the answer of the witness Dick as to his seeing Noah 
Welch and others outside of the house on Friday before the fire, 
with hatchets and axes, and saying that they were going into the 
woods to cut poles. So far as the statement tended to prove any- 
thing it was favorable to the defense, since it might be inferred 
therefrom that Welch intended to^continue the use of a portion of 
the building in shaving hoops. 

The question whether such use of the second story of the build- 
ing materially increased the hazard and risk was one of fact for the 
jury. It was fairly submitted to them. There appears to be evi- 
dence sufficient to sustain their findings. We are unwilling to hold 
that the jury were concluded upon that point by the testimony of 
" men skilled in the business of insurance." In fact, the question 
presented involved no such special skill or knowledge as to render the 
*• opinion " of such alleged experts admissible : Veerhusen vs. Bail- 
way Co., 53 Wis., 689; Joyce vs. Insurance Co., 45 Me., 168; Law- 
son, Exp. Ev., 203. 

There was no error in allowing counsel to comment upon the fact 
that two persons who, according to one of the defendant's wit- 
nesses, went into the room with him where the hoop-poles were 
being shaved, had not been called as witnesses : Baker vs. State, 
69 Wis., 41, 33 N. W. Bep., 52. 

The only question presented by the record requiring serious con- 
sideration is whether the use of the second story of the building in 
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shaying hoops by the plaintiff's tenants^ as found bj the jury, was 
such as to work a forfeiture of the policy. Such use continued for 
one week, and termiDated three days before the fire. Such use did 
not materially increase the hazard and risk, and in no way contrib- 
uted to the injury. In the portion of the policy quoted in the 
statement of facts it was, in effect, agreed that if the premises 
should at any time be occupied or used, in whole, or in part, for 
any purpose, whether manufacturing or otherwise, different from 
that set forth in the application or written in the policy, without the 
consent of the company indorsed thereon, the same should whoUy 
aYoid the policy. In tiie contract of insurance, the building is, in 
effect, described " as a dwelling-house, to be occupied by tenants 
for three years;" and it appears that at the time of making the con- 
tract, it was in fact occupied by three different families as tenants. 
Beyond question the clause of the policy referred to was a continu- 
ing warranty that such occupation or use of the building as a dwel- 
ling-house, in whole or in part, should not be '' for any purpose, 
whether manufacturing or otherwise, different from that set forth " 
in such contract of insurance : Blumer vs. Insurance Co., 45 Wis., 
622, 48 Wis., 536; Wakefield vs. Insurance Co., 50 Wis., 532; Copp 
TS. Insurance Co., 51 Wis., 637; Fitzgerald vs. Insurance Co., 64 
Wis^ 465; BonneTille vs. Assurance Co., 68 Wis., 298; Hankins vs. 
Insurance Co., 70 Wis., 1. This being so, a substantial breach of 
such warranty would avoid the policy, even where the transaction 
constituting such breach in no way contributes to such loss. Id. 
But to prevent such forfeiture the court is bound to construe such 
contract " as strongly against the insurer, and as favorably for the 
insured as its terms will reasonably permit" Id. Wakefield vs. 
Insurance Co., supra. Hence the rule is pretty well settled that in 
order to work such forfeiture a substantial breach must be estab- 
lished : Insurance Co. vs. Carpenter, 4 Wis., 29; Wakefield vs. In- 
surance Co., supra; Copp vs. Insurance Co., supra; Billings vs. In- 
surance Co., 20 Conn., 139: Loud vs. Insurance Co., 2 Gray, 221; 
Hall vs. Insurance Co., 6 Gray 185; Insurance Co. vs. Simmons, 30 
Pa. St, 299; Martin vs. Insurance Co., 44 N. J. Law, 485; Williams 
vs. Insurance Co., 31 Me., 219; Insurance Co. vs. Foster, 90 III., 
121. The question recurs whether the misuse here complained of 
constituted such substantial breach. It will be observed that the 
building at no time ceased to be occupied by the three tenants 
named, nor at any time ceased to be used by them respectively as a 
dwelling-house. It would be difficult to prescribe any fixed limita- 
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tions to the ordinary use, alike applicable to all sorts of dwelling- 
'houses, wheresoever located and by whomsoever occupied. In 
some portions of the same city the ordinary use would be very 
different than in other portions; and even in the same portion of a 
city the ordinary use by some persons may be very different than 
by other persons. The difference is perhaps still greater in distant 
portions of the country, depending upon the business and charac- 
ter of the occupant, and whether he is located in a well-established 
community or on the border, or in a lumbering, mining, or farm- 
ing district. In contracting for insurance upon a dwelling-bouse 
such diversity in the ordinary use must be regarded as in the con- 
templation of the parties. In view of the authorities cited, and 
many others which might be cited, we must hold that the incidental 
use by the tenants of the second story of the building in shaving 
hoops for the period mentioned was not a substantial breach of the 
conditions of the policy; especially where, as here, such use in no 
way contributed to the loss, and did not materially increase the 
hazard and risk. We find no material error in the record. The 
judgment of the circuit court is affirmed. 



SUPKEME COURT OP INDIANA. 



PHCENIX INS. CO. 

THOMAS STARK.* 

The application was filled np by a canvasser of the company ^ho had limited 
powers. He omitted answers to several questions, and the applicant 
signed the document in that incomplete condition. Subsequently the 
answers in regard to value, incumbrance, and ownership were filled in, 
which answers were sworn by the insured to be, as to him, false and 
fraudulent. 

Heldf That an agent who is authorized to solicit and take apnlications for in- 
surance must be regarded as acting within the scope of his authority in 
preparing snch amplications, and if in so doin^ he fraudulently inserts 
false answers to interrogatories without the knowledge or fault of the 
applicant, the company giving snch agent employment must suffer, and 
not the insured. 

J. MoCabe & Son, /or Appellant. 
Neveit & Havens, /or Appellee. 

• Deoiaion rend«r«d, October 29, 1889. 
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Coffey, J. 
This was an action in the usual form, on a policy of insurance ex- 
ecuted bj the appellant to the appellee insuring him against loss 
by fire on his dwelling-house, and the household goods therein con- 
tained. The appellant answered in five paragraphs; the first being 
a general denial The second avers that the policy was issued upon 
a written application made by the appejlee, and taken by a special 
agent with limited powers to take and forward applications for in- 
surance only, and that in said application the appellee represented 
and warranted that there was no incumbrance on the land upon 
which said dwelling-house was situated, whereas in truth and in 
fact there was then and there a mortgage for the sum of $1,400 to 
B. H. Cochran, which was a valid subsisting lien upon said land; by 
reason of which said policy of insiirance is void. The third para- 
graph avers that the policy in suit was issued upon the faith of a 
written application made by the appellee, taken by the agent men- 
tioned in the second paragraph of the answer, and that in said ap- 
plication the appellee represented and warranted that the land 
whereon said dwelling-house was situated was of the value of $50 
per acre, where as in truth and in fact said land was worth the sum 
of $35 per acre and no more; by reason of wliich said policy is 
Toid. '.rhe fourth paragraph of the answer avers that the policy of 
insurance in suit was issued upon a vmtten application made therefor 
by the appellee, taken by the agent named in the second paragraph 
of the answer, and that in said application the appellee represented 
and warranted that the said house was only four years old, whereas 
in truth and in fact said house was eight years old; by reason of 
which said policy of insurance is void. The fifth paragraph is the 
same as the others, so far as it relates to taking the vnritten applica- 
tion for the policy and avers r that in said application the appellee 
represented and warranted that said house was then of the cash 
value of $1,200, whereas in truth and in fact it was of the value of 
$800 and no more; by reason of which the pohcy in suit is void. 
The appeUee replied to these several answers in two paragraphs; 
the first being a general denial. The second paragraph is in the 
nature of a special non est factum to the application set out with 
the answers, and avers, in substance, that said application was 
brought to the appellee by one T. W. Howard, the agent of the ap- 
pellant, in the form of a printed blank, who read the same over to 
the appellee; that he answered the questions therein contained 
truly and correctly, the said agent undertaking and promising to 

VOL. XIX.-14. 



Digitized by 



Google 



210 Beport of Dedsiona. \_March^ 

write the said answers correctly, and undertook to fill out said ap- 
plication; that he answered that said house was, in his judgment, 
worth about $800 and that the same was about eight years old; 
that the real estate upon which said house was situated was incum- 
bered by mortgage to the amount of $1,400 and that said land was, 

in his judgment, of the Talue of dollars per acre, and that said 

agent then and there informed the appeUee that it was wholly un- 
necessary to answer said questions and then and there left the blanks 
for the answers to said questions wholly unfilled and blank; that 
the appellee being wholly ignorant of such business, relied upon 
the statements of said agent and did not require said blanks to be 
filled; that he had no knowledge of any limitation on the power of 
said agent, and that said application was so blank when he signed 
and delivered the same to said agent; that he never afterwards au- 
thorized anyone for him to fiU said blanks with the words which ap- 
pear therein, or in any other manner; that said answers have been 
written therein since he signed and delivered said application and 
while the same was in the possession of the applicant without his 
knowledge or consent, and that all such answers are, as to him, false 
and fraudulent; tliat the appellant accepted said application so 
signed by him as atoresaid, and issued to him the policy in suit with 
full knowledge of all the facts aforesaid, and that said blanks were 
in said application unfilled when he signed the same, and that he 
had fully and truly informed appellant's agent as to aU said facts 
and with said knowledge received and has ever since retained ap- 
pellee's money paid as a premium for said insurance and still re- 
tains the same, wherefore, etc. This reply is sworn to by appellee. 
A trial of the cause before a jury resulted in a verdict for the ap- 
pellee, upon which the court rendered judgment. No motion for a 
new trial was filed. The assignment of errors caUs in question the 
sufficiency of the complaint in the cause, and the sufficiency of the 
second paragraph of the reply. The policy of insurance before us 
contains a provision to the effect that, '^ if the assured shall not be 
sole and unconditional owner in fee of said property, then this pol- 
icy shall be void," and it is contended by the appellant that the 
complaint is bad because it does not aver that the plaintiff was the 
sole and absolute owner of the property covered by the policy in 
suit. The complaint does aver that appellee was the owner of the 
property destroyed at the time of its destruction. In the case of 
Dow vs. Mining Co. (31 Cal., 649), it was said that an owner is he 
who has dominion of a thing, real or personal, corporeal or incor- 



Digitized by 



Google 



1890. J Pluenix Is. Co. vs. Stark. 211 

poreal, which he has a right to enjoy and to do with ae he pleases, 
even to spoil or destroy it as far as the law permits unlesahe be 
prevented by some agreement or covenant which restrains his 
rights. In the case of Converse vs. Eellogg (7 Barb., 597), it is 
said that ownership is the right by which a thing belongs to an in- 
dividual, to the exclusion of all other persons. Without entering 
into a discussion as to whether these definitions are strictly accu- 
rate in the absence of a motion to make the complaint more specific, 
we think that the general allegation in the complaint that the ap^ 
pellee was the owner of the property insured was sufficient: In- 
surance Co. vs. Pickle, 119 Ind., 226, 21 N. E. Rep., 546; Ins. Co. 
vs. Rowe, 117, Ind., 202. 

It is further urged that the complaint is defective in not setting 
out a copy of the application upon which the policy in suit was is- 
sued; but it is now settled in this state that it is not necessary to 
file a copy of the application with thf complaint: Insurance Co. 
VB. Monninger, 18 Ind., 352; Insurance Co. vs. Cannon, 48 Ind., 264; 
Insurance Co. vs. Kessler, 84 Ind., 310; Insurance Co. vs. Wiler, 
100 Ind., 92; Insurance Co. vs. Hazellett, 105 Ind., 212, 4 N. E. 
Rep., 582. 

It is also contended that the complaint is bad in not alleging 
that the policy in suit was issued upon a consideration; but it 
does not appear from the complaint, and the policy filed therewith, 
that the appellee executed his note for the agreed premium, which 
he subsequentiy paid. In our opinion, the complaint in contro- 
versy states a cause of action against the appellant and is not de- 
fective for the reasons urged against it in this court. 

It remains to inquire whether the second paragraph of the reply 
is sufficient. Where an agent is authorized to solicit and take up 
applications for insurance it must be held that he is acting within 
the scope of his authority in preparing such applications; and if 
in doing so, he fraudulently inserts false answers to interrogatories 
'without the knowledge or fault of the applicant, the company giv- 
ing such agent employment must suffer, and not the insured who 
is without fault: Pickel vs. Ins. Co., 119 Ind., 226, 21 N. E. Rep., 
546, and authorities there cited. This case does not fall within the 
rule announced in Cox vs. Insurance Co., 29 Ind., 586. It cannot 
be successfully maintained that a party s]^ould be required to prose- 
cute a suit to reform an instrument of writing which was not under 
his control, and which he never executed. In the case of Insurance 
Co. vs. Allen (109 Ind., 273, 10 N. E. Rep., 85), the agent who took 
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the application for insurance wrote therein a false description of the 
location of the property without the knowledge or consent of the 
insured; and in commenting on that fact this court said:— 

If this misdescription of the location of the personal property was so writ- 
ten into the application, without the knowledge or consent of the plaintiffs, 
it was a fact which they were entitled to aver in their complaint and prove 
at the trial without asking a reformation either of the application or of the 
policy of insurance issued upon it. The writing into the application the al- 
leged misdescription in question by the defendant's agent, without the 
knowledge or consent of the plaintiff, estopped the defendant from setting 
np such misdescription as a defense to the action. These general principles 
governing actions on policies of insurance are well recognized by numerous 
authorities. 

Then follows a list of authorities which we think fully sustain the 
language used by the court as above quoted. In our opinion, the 
reply in this case was sufficient. We find no error in the record 
for which the judgment of the circuit court should be reversed. 

Judgment affirmed. 



SUPUEME COURT OF MICHIGAN. 



KEYSER. \ 

us. > 

HARTFORD FIRE INS. CO.* J 

The policy provided that it should be void if the insured should have or 
diould thereafter make any other insurance whether valid or invalid. A 
policy previously taken out contained a similar provision. 

Heldy That the first policy being in effect immediately before the second was 
made, the latter was invalidated by a violation of its condition. 

P. H. Phillips, for the company, AjypeUee, 

Atkinson & Vance, for Keyser, Appellant, 

Shebwood, J. 

The action in this case is brought to recover the amount claimed 
to be due on a policy of insurance after due proofs of loss sustained 
had been made. The policy was issued to the plaintiff, December 
3, 1883, and was to continue in force against the defendant company 
for three years. On the thirtieth day of July previous, the plaintiff 

* Decision rendered, July 7, 1887. 
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obtained a policy in the Glens Falls Insurance Company, which was 
to continue three years, on which he paid $5.25 premium, covering 
the same property. This* policy contained the following plause: 
" This policy shall be void in each and every of the foUo wing cases, 
* * * " among which was this: "If there is now, or during the 
continuance of this policy shall be, any other insurance on the prop- 
erty herein specified, or any part thereof, whether valid or not." 
Shortly after receiving the last-named policy, the plaintiff alleges 
that he was informed that the company was not good, and, believ- 
ing his information to be true, it was his intention to abandon his con- 
tract with it, and with such intention he went to the agent of the 
Hartford Company, and took out the policy declared upon. This 
policy contains the following clause, viz: ''If the assured under this 
policy shall have, or shall hereafter make, any other insurance on 
the property hereby insured, whether such other insurance is valid or 
invaUd, without the consent of this company written hereon, * * * 
then, and in every such case, this policy shall be void." The plaint- 
iff said nothing to the agent of either company of what he had 
done at or after the time of obtaining the policies, or at the time he 
made application therefor, until after the fire occurred which de- 
stroyed his property; and they protested that he at all times relied 
upon the contract he had with the pltantiff, and never upon his 
Glens Falls policy, and never at any time intended to effect the 
double insurance, and never supposed he had done so. 

To the plaintiff's declaration upon the Hartford policy, claiming 
damages to the amount of $1,000, the defendant, by its attorney, 
pleaded the general issue, and gave notice that it would show upon 
the trifd want of notice of the Glens Falls insurance, when it issued 
its policy to the plaintiff, who concealed the existence of such policy 
from the defendant, and its agents, and that said plaintiff attempted 
to commit a fraud upon the defendant in obtaining said policy; that 
in the proofs of loss made to the defendant company plaintiff falsely 
swore that there was no other insurance upon the property obtained 
by him; and that, in consequence of the facts pleaded, the complain- 
ant forfeited all right to recover against the defendant, and that, in 
consequence of the false representations of the plaintiff in obtaining 
his policy of defendant, the same was void, and never of any force. 

The cause was tried in the St. Clair circuit, before Judge Stevens 
with a jury, and at the close of the trial he instructed the jury as 
follows: "This action is brought to recover upon this insurance 
policy issued by the Hartford Insurance Company. There is no 
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dispute between the parties in respect to the principal features in 
the case; viz., that the insurance company issued this insurance 
policy, and prior to the time it was issued, an insiirance policy, 
covering substantially the same property, had been taken out by the 
plaintiff in the Olens Falls Insurance Company. There is no ques- 
tion made but that the loss sustained by the burning of the prop- 
erty was equivalent in value to the amount covered by the insurance 
policy sued upon; but the defendant insists that the issuing of tlie 
second policy, without any writing to the effect that there was a prior 
insurance, and without bringing knowledge of such insurance home 
to the insurance company, defeated the policy that is in suit; and it 
is my conclusion, gentlemen, that such was the effect; that the sec- 
ond policy having been issued while there was an outstanding policy 
held by the plaintiff, that, under the contract contained in the con- 
dition of this policy, there could be no recovery, and there is no 
evidence in the case that would tend to show that after the knowl- 
edge of the prior insurance was brought to the notice of the defend- 
ant in this case, that it in any manner waived its rights to insist 
upon the invalidity of the policy on account of the prior insurance. 
This being so, your verdict would necessarily be for the defendant." 
And thereupon the jury, without leaving their seats, rendered a ver- 
dict for the defendant as directed by the court, upon which judg- 
ment was afterwards duly entered. 

It appears by the testimony in the case that, after the plaintiff's 
property had been destroyed, the agent of the Glens Falls Company 
residing at Port Huron notified his company of the same, and at 
once took the necessary action to ascertain the loss and its extent; 
and for that purpose the plaintiff met the company's agent at his 
office in Port Huron, where he had prepared a statement of the loss 
for the plaintiff to sign, but which he neglected so to do. 

The plaintiff insists that by the terms of the Olens Falls policy it 
became invalid, and void by the issuance of the Hartford policy; that 
the act of issuing the Hartford policy rendered the other policy 
void; that, bein^void by the making of the second policy, there was 
no policy of insurance to operate on or affect the conditions of the 
Hartford policy; and that it continued and remained a valid and ex- 
isting insurance. There can be no doubt, I think, if the first policy 
was valid, and could be enforced when the second w^as made, under 
the facts stated, the second would be void as soon as made. The 
vital question in the case, then, is was the first policy in effect im- 
mediately before the second was made ? There is no claim that 
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any miBrdpresentaiion was made at the time the plaintiff obtained 
the policy in the Glens Falls Company on either side. The plaint- 
iff paid the premium, and took his policy, and kept it until the loss 
occurred. He never offered to surrender it; neither did he have 
•any treaty^with the company upon that subject, or for its cancella- 
tion; and the agent at Port Huron who took the plaintiff's applica- 
tion, and gave him his policy, says he did not know of the Hartford 
policy until after the fire, and that they were notified of the fire by 
Keyser; that at the time the Hartford policy was taken the first 
policy was in full force; and I do not think there is any testimony 
in the case tending to prove to the contrary. The second policy 
appears to have been obtained by the plaintiff in direct violation on 
the part of the plaintiff of one of the conditions upon which its va- 
lidity rests, and he cannot escape the consequences. 

The authorities in our own court, cited by counsel in their briefs, 
while perhaps not exactly in point, have a strong tendency leading 
to the conclusion we have reached. The judgment must be a£Srmed . 
The other justices concurred. 



COURT OF APPEALS OF NEW YORK. 



O'BRIEN 

HOME BENEFIT SOCIETY.* J 

Where the insured gives trne answers to the qaestidhs in the application, and 
an authorized agent who fills up the application inserts false answers, 
the company is responsible. 

Where a benefit society stipulates to pay such amount as may be secured 
by an assessment not exceeding a certain sum, and neglects to assess, it 
is not necessary to resort to equity to compel an assessment, an action at 
law may be maintained for damages caused by breach of contract. 

The measure of such damages is the amount which, according to the eyidence^ 
the assessment might have been expected to produce. 

Chables Blandt, for Appellant, 
E. CouNTBTMAN, for BespondenL 

* DMlaion rendered. Not. 26, 1889. 
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Eabl, J. 
This action was brought by the administrator of Peter O'Brien, 
deceased, to recover upon a certificate of membership issued to him 
upon his application by the defendant, as follows: — 

This is to certify that Peter O'Brien, of 15 Fayette Street, city of Albany, 
state of New York, has paid the sum of $12, being the amount required on 
application for membership, and is therefore accepted as a member of the 
Home Benefit Life and Accident Society of New York, in division B, subject 
to the conditions and requirements of the amended by-laws, rules, and regu- 
lations of the society, and sUpulations contained in the application for mem- 
bership, and also to the conditions printed hereon. The membership entitles 
Peter O'Brien, after the presentation of satisfactory proof of the affliction 
with dinabling iigury by accident of said member, subject to and in accord- 
ance with the charter, amended by-laws, rules, and regulations of the society, 
and of the conditions printed hereon, to nine dollars, weekly indemnity, not 
exceeding three months ; or if said member shall have become permanently 
and totally disabled by accident for life, i. e., so as to preclude the possibility 
of ever following any vocation, or in the event of death, and upon satisfactory 
proofs thereof, the membership entitles Peter O'Brien, heirs or assigns, within 
ninety days after satisfactory proofs have been furnished to the officers of the 
society at the home office, to all of the amount realized from one assessment, 
not exceeding $2,000, payable at the home office of the society in New York ; 
provided, said member continues to observe and comply with the conditions, 
requirements, and stipulations above referred to, and to duly pay the semi- 
annual dues and assessments of said society during membership ; otherwise 
the membership, with all moneys paid to the society, and all claims against 
the same in his behalf shall be forfeited, and this certificate shall be null and 
void, without any notice to said member, or any action thereon being taken 
by this society. Given under the seal of the society, at New York, [l. s. ] 
this 25th of April, 1884. 

The application was taken from 0*Brien by an agent of the de- 
fendant, and it contains the answers to various questions, some of 
which are as follows: — 

(1) Are you now in good health, and free from any disorder, infirmity, or 
weakness? Answer. Yes. (2) Have you ever had any of the following dis- 
eases f If so, state particulars and separate answer to each question, [to all 
of which he answered, ** No." Among the diseases enumerated was " rheuma- 
tism.''] (3) What sickness, disease, or injury have you ever had? A. None. 
(4) When were you attended by a physician last, and for what complaint? 
A. None. (5) Name and residence of your usual medical attendant? A. 
None. 

The application also contained the following : — 

I ftirther declare and agree that the statements and representations contained 
in the foregoing application and declaration, together with those made to the 
medical examiner, shall be the basis of the contract between me and the said 
society; that I hereby warrant the same to be full, complete, and true, whether 
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written by my own hand or not ; and that if the same, or any of them, are in any 
respect nntrae, the certificate which may be issned hereon shall be nnll and 
Toid and of no effect, and all moneys which may haye been paid on account 
of snch insurance shall be forfeited to said society, and the said contract 
shall not become binding npon the society unless at the time of its delivery 
the applicant is in sound health and mind. 

O'Brien died on the 10th day of January, 1886, from the disease 
of rheumatism, which disease he had had for some years prior to 
his application, and he had been attended therefor by physicians^ 
and the answers given to the questions above set out were^ untrue. 
The plaintiff made proofs of the death of O'Brien, and forwarded 
them to the defendant, and the defendant refused to make an 
assessment for the payment of his claim, alleging that it had been 
defrauded by the untrue answers given by O'Brien as to his health 
and the medical attendance upon him. Thereafter this action was 
commenced, and the plaintiff alleged in his complaint the member- 
ship of Peter O'Brien; his death; that the amount to which he was 
entitled under ai\d in pursuance of the certificate was the sum of 
$2,000; that the defendant had neglected and refused to par the 
same, or any part thereof; and he demanded judgment for $2,000, 
with interest. The defendant in its answer alleged, as a defense, 
among other things, the untrue answers of O'Brien contained in his 
application, and that they were false and fraudulent. The action 
was brought to trifd, and a verdict was rendered in favor of the 
plaintiff. The judgment upon that verdict having been affirmed at 
the general term, the defendant appealed to this court. 

The application for membership taken by the defendant's agent 
from O'Brien was signed by his mark. He did not read and was 
not able to read it, and it was not read to him, and there was evi- 
dence upon the trifd that he gave correct answers to all the ques- 
tions contained in the application, but that his answers were incor- 
rectly written therein by the agent, without his knowledge or 
consent. There was also evidence given on the part of the defend- 
ant that the answers of 03rien to the questions put to him were 
correctly written, just as he gave them, and the trial judge sub- 
mitted to the jury this evidence on both sides. He charged them 
that if O'Brien did not truly answer the questions the plaintiff 
could not recover; but that if he answered them truly, and the 
agent of the defendant did not write them in the application as 
they were given, the defendant was responsible for the mistake or 
fraud of its agent, and that in that event the untrue answers would 
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furnish no defense to the action. The Jury having found a Terdict 
for the plaintiff, we must assume that, upon sufficient evidence, they 
found that O'Brien gave true and honest answers to the questions 
put to him, and that the untrue answers contained in the applica- 
tion were therein inserted by the agent of the defendant bj fraud 
or mistake. That upon such facts the defendant has failed to sus- 
tain its defense of breach of warranty and fraud is abundantly 
established by the authorities in this state: Orattan vs. Insurance 
Co., 80 N. Y., 281, 92 N. Y., 274; MiUer vs. Insurance Co., 107 N. T., 
292; Bennett vs. Insurance Co., 106 N. Y., 243. These authorities 
hold that where the insured gives true answers to the questions 
put to him as the basis of insurance, and an authorized agent of the 
insurance company inserts in the application false answers, the 
company, and not the insured, is responsible for the falsity, and 
that their falsity is no defense to an action upon the policy. 

There is no doubt that the complaint in this action sets forth an 
action at law to recover a money demand. The defendant contends 
that, if the plaintiff is entitled to maintain any action, it is only an 
action in equity to compel it to make and collect an assessment for 
the payment of plaintiff's claim, and that therefore the complaint 
should have been dismissed. By its certificate, and the conditions 
annexed thereto, and under its by-laws, the defendant agreed to do 
something, and that was to make an assessment upon its members 
for a death claim, and to pay the proceeds, not exceeding the stipu- 
lated amount. It is undoubtedly true that a suit in equity could 
have been maintained upon the facts of this case to compel the * 
defendant to make and collect an assessment, and to pay to the 
plaintiff the proceeds thereof. Such a suit, however, would have 
required complicated and tedious proceedings, and the plaintiff was 
not obliged to resort to it. When the defendant refused to make 
an assessment it violated its contract, and became liable to the 
plaintiff for the damages caused by such violation; and such dam- 
ages, like all damages for breaches of contract, can be recovered bj 
an action at law. So it has been held in many analogous cases : 
Peck vs. Association, 5 N. Y., Supp., 215; Freeman vs. Society, 42 
Hun, 262; Cumming vs. Mayor of Brooklyn, 11 Paige, 696, 602; 
Fulmer vs. Association, 12 N. Y., St. Rep., 347; Fitzgerald vs. Asso- 
ciation, 6 N. Y., Supp., 837; Lenders' Ex'r vs. Insurance Co., 12 
Fed, Rep., 466; Earnshaw vs. Society, 68 Md., 466; Jackson vs- 
Association, 73 Wis., 607; Burland vs. Association, 47 Mich., 424; 
Taylor vs. Relief Union, 94 Mo., 36; Protective Union vs. Whitt, 3B 
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Kan., 760; Association vs. Lemke, 40 Kan., 142; Association vs. 
Biddle, 91 Ind., 84. 

Oar attention is called by the learned counsel for the defendant 
to certain cases which uphold his contention. But those cited 
above, we think, stand upon the best reason. While upon the trial 
it was claimed on behalf of the defendant that this was an action 
at law, and that such an action could not be maintained against it, 
no claim was there made that the facts stated in the complaint 
were not sufficient for the maintenance of an action at law, if such 
an action was maintainable. The complaint is open to some criti- 
cism, but its alleged defects worked no harm to the defendant^ and 
its objections to it came too late here. The plaintiff was therefore 
entitled to recover something; and what was the measure of his 
damages ? Just what he lost by the defendant's breach of its con- 
tract. He was entitled to have an assessment made and collected, 
and the proceeds thereof paid to him. What was the contract 
worth to him ? and what would the assessment have produced for 
him ? It was incumbent updn the plaintiff to give evidence which 
would enable the jury to answer these questions. As the assess- 
ment was not made, it was impossible for the plaintiff to show 
accurately or precisely what such an assessment would have pro- 
duced. He was bound to give such evidence as the nature of the 
case permitted, bearing upon the matter of damages, and legiti- 
mately tending to prove their amount. We have carefully read the 
evidence, and we think there was sufficient to justify the verdict of 
the jury. These views dispose of the most material exceptions 
bearing upon the general merits of the case taken at the trial. 
There were, however, many exceptions taken on behalf of the 
defendant, both to the reception and exclusion of evidence having 
relation to the question of damages, which are also complained of. 
We have carefully scrutinized these exceptions, and we do not 
believe that they point out any material error to the prejudice of 
the defendant. Our conclusion, therefore, is that the judgment 
should be affirmed^ with costs. All concur. 
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COURT OF APPEALS OF NEW YORK. 

SECOND DIVISION. 



DARROW ^ 

FAMILY FUND SOCIETY.*) 

Where a benevolent society promised to pay a claim .from the death fund, and 
if not sufficient to make an assessment, and no assessment was made, an 
action at law for the amount will be sustained; a resort to equity to (Com- 
pel an assessment is not necessary^ 

Under the statute of New York making criminal an attempt at snicide, 
successful suicide is not a crime, and is not a violation of a policy pro- 
vision against violation or attempted violation of any criminal law. 

Geo. Wilcox, for Appellant, 

Edgae T. Brackett, for Bef^pondenL 

Bradley, J. 

The defendant is an insurance association, organized pursuant to 
chapter 175, Laws 1883. On January 14, 1886, James H. Darrow 
was admitted as a member of the association by a certificate and 
policy or undertaking, whereby, upon the terms and conditions 
mentioned in it, the defendant bound itself to pay to the plaintiff, 
within sixty days after the requisite proof of death of such member, 
$5,000 " from the death fund of the society at the time of said 
death," as in the policy "mentioned and provided." This member 
died in December, 1885. The defendant denies its liability to the 
plaintiff; and one of its alleged defenses is that the money in its 
death fund at the time of the death of Darrow was not sufficient to 
pay the claim. By the contract it is provided that, whenever the 
death fund is sufficient to meet the existing claims by death ** a call 
shall be made upon this entire class of membership in force," in the 
manner provided, " for a mortuary payment as per mortuary rates," 
referred to, "but not more than one call shall be made to meet one 
death;" and that 80 per cent of the net amount received from the 

^ Decision rendered, Noyember 26, 1889. 
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oaU shall be deposited in a bank, and be used for payment of d( 

^^Vaima only, aud the remaining 20 per cent shall be set apart x 

T^^rve fund, to meet any contingency that may arise by reaso 

extra mortality; and that such reserve fund, so accumulated, si 

at the time and in the manner mentioned, be apportioned, and 

STuriTing members credited with it. The members pay an ad] 

sion fee and annual dues, which produce a fund for expenses; 

the death fund is supplied by assessment calls upon the memb 

and they are required to pay within thirty days from the dat 

the notice or call for payment. Thus the association is enablec 

make collection, after the death of a member, in time to meet 

engagement assumed by the contract, by which it may take s 

days to pay the beneficiary. 

It is contended by the counsel for the defendant that its liabi 

in an action at law upon its contract is dependent upon mo 

heing in the death fund, applicable to the payment of the cla 

and that the extent of such liability, within the stipulated sun 

measured by the amount in that fund so applicable at the tim< 

the death of the member on account of whose death the benefici 

seeks to recover. It is further argued that if the association i 

to make the call, by way of assessment of the members, to suj 

the death fund to meet the demand upon it, the remedy of 

heneficiaiy is, in equity, to require the defendant to proceeo 

make the assessment. While the promise to pay was to do so fi 

the death fund at the time of the death of the member, the defe 

ant, also, by the same contract, undertook to make the call u 

the members, if that fund then was insufficient to meet the cle 

The reasonable construction of these provisions, in view of 

apparent purpose of the contract, is that the association should 

the amount to which the beneficiary might be entitled, and tha 

he paid from the death fund, if that is sufficient at the time 

death, and, if not, the amount should be produced through 

means provided for assessment of the members for the purp 

This is the duty of the defendant when the beneficiary is entitlec 

payment, and it arises upon the proper information of the deat' 

the member. This duty is the contract undertaking of the defe 

ant, supported by the power, without any order or direction of 

<xmrt, to enable it to perform its promise to pay. Its purpose i 

sapply the mean^i to do so; and there is no well-founded reaso] 

sapport the claim that the sole remedy of a beneficiary entitles 

payment is, in a court of equity, to compel the society to make 
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call upon the member& The only method by which the defendant 
can supply itself with the means of performing its engagements to 
pay death claims is by assessment. And it is within the contempla- 
tion of the parties, as represented by the provisions of the contract, 
that the instrumentalities furnished will be employed by the asso- 
ciation to enable it to do so; and it cannot rely upon its failure to 
perform its plain duty in that respect to defeat a recovery. In this 
case, for reasons which will be referred to> the defendant did not 
intend to pay the claim in question, or any portion of it, and there- 
fore, as is evident, purposely omitted to exercise the means provided 
to raise the money to pay the plaintiJOf. What has already been 
said tends, to some extent, to meet the contention that a death 
claim is payable out of a particular fund, designated as the " death 
fund," and that upon it depends the amount of recovery. The 
principle sought to be applied in support of that proposition is not 
applicable to the extent essential to its availability as a defense. 
The plaintiff in the complaint alleges that "the defendant has a» 
sum sufficient in its death fund to pay the said sum so due to the 
plaintiff, or, if it has not, has members enough liable to call for 
assessment to pay the same to the plaintiff in full." And it clearly 
appeared by the evidence that a single assessment of the members 
liable to call at the time of the death of Darrow, on account of this 
claim, at the mortuary rates prescribed, would have produced a 
sum in excess of the amount which the defendant undertook by the 
policy to pay the plaintiff. And it must be assumed in this case, as 
nothing appears to the contrary, that the collection, through the 
means provided, of the requisite amount was dependent on no con- 
tingency, and, therefore, the funds were and are at the command 
of the defendant to make the payment. The assertion of the de 
fendant that it has not sufficient funds applicable to that purpose in 
hand to do so is founded upon its failure to perform the duty 
imposed upon it by the contract, and which it undertook to per- 
form, provided the plaintiff's alleged claim, resulting from the death 
of the member, was valid. 

It was alleged as a defense, and the defendant offered to prove 
on the trial, that the member, Darrow, died from the effects of 
poison taken by him, and which was administered by himself, with 
intent to take his own life. The evidence was excluded, and excep- 
tion taken. The fact that he committed suicide was no defense, 
unless it came within some condition of contract of insurance 
relieving the defendant from liability in such case : Fitch vs. In- 
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surance Co., 59 N. Y., 557. The provision relied upon to support 
the defense so alleged is the provision in the contract that it should 
''be void if the member herein shall die in consequence of a duel, 
or by the hands of justice, or in violation of, or attempt to violate, 
any criminal law of the United States, or of any state or country in 
which the member herein named may be." The death of Darrcw 
was in this state. At common law, suicide was a crime, and the 
consequence was the forfeiture of the chattels real and personal of 
the felo de se: 4 BL Comm., 190. It is not a crime in this state: 
Pen., Code, §§ 172, 173. The attempt to commit suicide is 
made a crime by the statute, which provides that '' a person who, 
with intent to take his own life, commits upon himself any act dan- 
gerous to human life, or which, if committed upon or towards 
another person, and followed by death as a consequence, woiuld 
render the perpetrator chargeable with homicide, is guilty of 
attempting suicide " (Id. § 174), and is guilty of a felony punish- 
able by imprisonment, etc. (Id. § I78.) While the attempt to com- 
mit suicide is a crime, the accomplishment of the purpose to do so 
is not. It is with much force urged on the part of the defendant 
that the criminally unlawful attempt preceded the death, and that 
it was no less a violation of law because such was the result or con- 
sequence of it; that, whether successful or unsuccessful, there was 
an attempt, within the statute. Although that may be so in some 
sense, in common parlance, an attempt to commit crime imports 
a purpose, not fully accomplished, to commit it. It is the attempt 
to commit suicide that is the crime, while the taking one's own life 
is no violation of the criminal law. The attempt, in such case, to 
commit crime would be merely an unaccomplished purpose to 
attempt suicide, and therefore the peculiarity of the offense referred 
to is such that it cannot come within the provision of the statute 
that ''a person may be convicted of an attempt to commit a crime, 
although it appears on the trial that the crime was consummated, 
unless the court, in its discretion, discharges the jury, and directs 
the defendant to be tried for the crime itself." (Id. § 685.) As the 
attempt to commit suicide is the only crime involved in the purpose 
and act of a party having in view the taking his own life, it is not 
seen how there can, in the law, be recognized an attempt to com- 
mit the crime; for whatever may be done with the intent and 
purpose of suicide is involved in the attempt to do it, and thus 
constitutes an ingredient of the main and only offense. It must, 
for the purpose of question here, be assumed that Darrow had the 
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purpose of taking his own life, and that he fully accomplished 
such purpose. The result of his act, influenced by such intent, 
then, was his death. By the act of taking his own life he violated 
no criminal law, unless the attempt to do it may be distinguished 
from the act accompUshed. An act is characterized by the purpose, 
when ascertained, of the party doing it, or by its result. If the act 
fail to accompUsh its purpose, it constitutes an attempt; but, if the 
result of it is the consummation of the purpose, the act is not com- 
monly designated as an attempt. ^ The common acceptation of 
terms used, and which do not necessarily have a technical mean- 
ing, is entitled to some consideration in the construction of con- 
tracts, where the intention of the parties is sought for, as it must 
be, in the language employed. For the purpose of upholding the 
contract of insurance, its provisions vnll be strictly construed as 
against the insurer: McMaster vs. Insurance Co., 55N. Y., 222; 
Dilleber vs. Insurance Co., 69 N. Y., 256. When its terms permit 
more than one construction, that one will be adopted which 
supports its validity: Coyne vs. Weaver, 84 N. Y., 386; audit is only 
when no other is permissible by the language used that a construc- 
tion which works a forfeiture will be given to such an instrument: 
Hitchcock vs. Insurance Co., 26 N. Y., 69; Griffey vs. Insurance Co., 
100 N. Y., 417. The reason assigned for such rule of construction 
is that the insurer is supposed to have chosen the language to ex- 
press the terms of the contract, and it has become a rule of law 
that, if it be left in doubt whether words of the contract "were 
used in an enlarged or a restricted sense, other things being equal, 
the construction will be adopted which is most beneficial to the 
promisee:" Hoffman vs. Insurance Co., 32 N. Y., 405, 413. There 
is nothing in the language of the policy to indicate that the defend- 
ant had reason to suppose that the promisee understood that suicide 
of the member came within its terms; and words may easily have 
been employed to embrace it within a condition, if it had been in the 
contemplation of the defendant as an act of forfeiture of the claim 
of the beneficiary upon the contract. Inasmuch as suicide is not a 
violation of the criminal law, the words do not necessarily or clearly 
import that the act which produces it is within the provision in 
question, or that it was within the intention of the defendant And 
that is a sufficient reason why they should not be extended, or their 
meaning refined by interpretation, with a view to treat the act 
causing death as within the invalidating condition of the policy: 
Griffey vs. Insurance Co., supra. Thus far, the question has not 
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been considered whether the mere consequence or result of an act 
of the member in violation of criminal law would come within such 
proTiaion. If literally construed, it might not. The contract is 
rendered void if the member " die * * * in violation of, or attempt 
to violate, any criminal law." It is not death in consequence of the 
violation of law, but death in or during the act of violation of law, 
that is expressed by the words used: In Bradley vs. Insurance Co., 
45 N. Y., 422, the conclusion was warranted that at the time of his 
death the assured was engaged in the violation of law; and such 
was the case in GlufiF vs. Insurance Co. (13 Allen, 308), where a policy 
0n the same life, and containing the same provision, was the subject 
of the action, and the defense was the safie: In Murray vs. Insur- 
ance Co. (96 N. Y., 614), the provision of the policy was that if the 
assured should die " in, or in consequence of, * * * a violation of 
the laws," etc., the policy would be void. It may be, if the mortal 
injury in received while the assured is engaged in the criminal act, . 
that the death following as the consequence comes within the im- 
port of the provision. But the view taken renders it unnecessary to 
consider that question, and no opinion is expressed upon it. The 
conclusion is that the death of the member by suicide did not, 
within the meaning of any provision of the policy, render it, for that 
reason, void; and therefore the exclusion of the evidence upon that 
subject was not error. No other question requires the expression 
of consideration. The judgment should be affirmed. All concur, 
except Haight, J., not sitting. 



SUPREME COURT OF PENNSYLVANIA. 



NATIONAL FIRE INS. CO.l 

BROWN.* 

The affidavit of defense set ap frandnlent proofs and reserved the right to Mt 

np other defenses at the trial. 
Heldy That this was not a waiver of the rieht to set up the limitation clause 

at the trial, nor does the offer to settle the suit at a term when on for 

trial constitnte such waiver. 

• Deoifllon rendered, October 7, 1880. 
VOL. XIX.— 16. 
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MOCOLLUM, J. 

The policy of insurance on which this action was broaghi con- 
tained the following provision : — 

No suit or action against this company for the recovery of a claim shall be 
sustained in any court of law or chancery, unless such suit or action shall 
be commenced six months next after the loss shall occur ; but such lapse of 
time shall be taken and deemed as conclusive evidence against the validity of 
such claim, any statute of limitations to the contrary notwithstanding. 

The loss occurred September 11, 1886, and this suit was com- 
menced March 14, 1887. It is conceded that this limitation was 
then in full force and a complete bar to the action, as the company 
had done nothing to waive it. On the 4th of June, 1887, an affi- 
davit of defense was filed % the defendant company, which alleged 
that the proofs of loss had not been furnished within the time re- 
quired by the contract of insurance, and that when they were finally 
presented they were false and fraudulent in many essential partic- 
ulars, and reserved " the right to show on the trial other valid 
grounds of defense to said action." On the 20th of December, 
1888, the president of the company proposed a settlement of the 
suit, and a special plea was filed formally setting up this limitation 
as a further defense. The court below allowed the jury* to find 
that the insurance company had waived its right to make this de- 
fense by neglecting to mention it in the affidavit, and by the offer 
of settlement on the 20th of December. In Insurance Co. vs. Oil 
Co. (31 Pa. St., 448), it was decided that if parties, by their con- 
tract, agree that no suit shall be sustained thereon unless com- 
menced within six months after the cause of action shsJl accrue, 
such stipulation will be binding upon them, and no action can be 
maintained on the contract unless commenced within the period 
therein limited. In Insurance Co. vs. Barr (94 Pa. St., 346), it was 
held that where a condition of a policy of insurance requires suit 
to be brought within six months, and it is a part of the contract as 
contemplated by the parties at the time the risk was assumed, the 
insured cannot be released from this condition by a mistake in the 
policy as to the time when the risk commenced; and Mr. Justice 
Sterrett said: "While the refusal of the company to recognize its 
liability on the ground that the risk had expired may have operated 
as a waiver of its right to insist on preliminary proof of loss, etc., 
it did not relieve the plaintiff, who claimed that the contract was 
in full force when the fire occurred, from bringing suit within six 
months. His failure to do so was a bar to any claim he may have 
had against the company." Among the recent cases which enforce 



Digitized by 



Google 



1890.J National Fire Ins. Go. vs. Brown. 227 

this limitation and discusB the subject of waiver and estoppel as 
applicable to it are Insurance Go. ts. Conoyer (98 Pa. St., 384), 
and Insurance Co. vs. Weiss (106 Pa. St., 20). That it may be de- 
feated by conduct which constitutes an estoppel, or a waiver of 
the right to interpose it as a defense, is not denied; but there must 
be evidence of conduct from which an intention to waive it can be 
fairly inferred, or of an act which ought, in equity, to estop the 
company from relying upon it. 

In the present case, by the express terms of the contract, there 
was no right of action upon it when the suit was instituted. All 
claims under it were destroyed by lapse of time, and the limitation 
was then a perfect answer and defense to the actions. If it is not 
BO now, it is because some omission or act of the company, pend- 
ing the litigation, has deprived the insured of the right to plead 
the limitation, and thus restored to life a demand that was barred 
and made invalid by the agreement of the parties. 

It is claimed that the omission to specifically mention this de- 
fense in the affidavit filed June 4, 1887, was an abandonment of it, 
or at least evidence from which a waiver of it may be inferred; and 
that the insured was induced by it to incur further expense in a 
litigation which he commenced with full knowledge that his right 
of action was barred, and that the claim declared upon was invalid. 
But a defendant is not bound to insert all the defenses to the action 
in the affidavit to prevent judgment, and his antagonist has no 
right to assume that the valid defenses not stated therein are 
abandoned or waived, especially when the right to make such on 
the trial is expressly reserved. Nor was the ofiFer to settle the suit 
a waiver of a defense to it. The plaintiff below was not injured or 
misled by the offer, as it was made at a term when the suit was on 
for trial, and on the day the special plea setting up the limitation 
as a defense to it was filed. 

We are of opinion that the evidence was not sufficient to author- 
ize ^n inference of waiver, or to create an estoppel. In reaching 
this conclusion we have not overlooked Coursin vs. Insurance Co., 
46 Pa. St., 323. It rests on its own facts and circumstances, which 
do not clearly appear in the report of the case, and decides that 
these justified the court in referring the question of waiver to the 
jury. It is not an authority for the proposition that a barred claim, 
after suit brought upon it, can be revived, or that a valid defense to 
it can be destroyed by the evidence relied on in this case to accom- 
plish such results. Judgment reversed. 
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SUPREME COURT OF ILLINOIS. 



GERMAN FIRE INS. CO. 

V8. 
GXJECK BT AL.* 

Application was made by G. for insurance on his wife's property, in which he 
had no interest. The application was prepared by the«affent, who was 
depended on to prepare the proper form, and was signed by G. withont 
reading. 

Meld, That where it appeared that, by a matnal mistake of the parties, the 
policy misdescribed the premises, and was issued in the name of G. instead 
of his wife, equity would reform the contract. 

When refusal to pay is based solely on the ground that the insured had no in- 
surable interest, proofs of loss are waived. 

WiLDERMAN & HamilLj/ot Appellant 

PnnsEO & Selby, for Appellees. 

.Craig, J. 

This was a bill in equity, brought to reform a policy of insurance 
issued by the Q-erman Fire Insurance Company to one Fred Gueck, 
on the ground that it purports to insure his interest in certain prop- 
erty, when it should have insured the interest of the complainants, 
whose agent, they claim, Fred Giieck was, and on the further 
ground that a mistake was made in the description of the land on 
which the building was erected. The bill also seeks to enforce 
payment of the policy after it shall be reformed. The relief sought 
is resisted mainly on two grounds: ' First, there is no case made 
by the pleading or evidence entitling complainants to a decree to 
reform the policy; second, if such a case were made, the evidence 
fails to show a case entitling the complainants to a decree enforc- 
ing payment. On the hearing in the circuit court, on the plead- 
ings and evidence, a decree was rendered in favor of the compledn- 
ants, which* on appeal, was ftflfirmed in the appellate court. 

Upon looking into the evidence it appears that Christian Fiedler 
died intestate on the 23d day of November, 1869; that he left a 

* Deoitlon rendered, October 81, 1889. 
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widow, Wilbelmina, and Henry, William, Christain, Johanna, and 
Charles Fiedler, and Louisa Simon, and Baohel Boede, as his heirs 
at law. Fiedler died seised of the N. W. \ of section 20, township 
11 S, range 2 W., in Calhoun County. The widow was appointed 
administratrix of his estate. She testified that the house on the 
place, when her husband died, was " not fit to live in," " and the 
county court gare her permission to build a new one, which she 
did, at a cost of $2,200." The testimony shows that the widow em- 
ployed Morris Fisher to build the house. He commenced the work 
in the fall of 1870, and finished the job in the spring of 1871. In 
the meantime, on January 6, 1871, the widow was married to Fred 
Gueck. Fisher was agent of the insurance company, and while 
building the house he had conversation with Gueck and his wife 
in regard to insuring the property. On the 14th day of October, 
1872, Gueck called on Fisher, and informed him that his wife had 
concluded to insure the house for $1,400. Fisher filled out an ap- 
plication. It was not read to Gueck, or any of the parties inter- 
ested. The first policy was then made out and taken by Ghieck to 
complainants. About five years afterwards another policy was is- 
sued, in renewal of the first, by the company. On or about Octo- 
ber 13, 1882, a third policy was issued by the company, in the same 
amount, for five years, and while it (policy No. 209,025) was in full 
force and effect, to-wit, on or about October 15, 1886, the house 
burnt down and became a total loss. All the applications are in the 
handwriting of Morris Fisher, the agent of the company, and are 
signed "Frederich Gueck" and "Fred Gueck," respectively. 
Gueck never knew what the applications contained. He and Mrs. 
Gueck left all this business to Mr. Fisher, relying on him to have 
all the papers in proper form. The third, dated October 18, 1882, 
on which the policy No. 209,025 was issued, is the foundation of 
this suit. The land is incorrectly described as being in section 5, 
instead of section 20, as before, township and range being right. 
The following question as to title appears: "(5) Title. Have you 
fee-simple title? Good? If not, what kind of title have you?" to 
which there is no answer. The policies were aU issued to Fred 
Gueck, although he had no interest in the property named, and 
after the loss the company refused to pay, on the ground that he 
had no interest in the property, predicating its refusal upon the 
following clause in the policy: " In case the interest of the assured 
in said property is not the sole, absolute, and unincumbered owner- 
ship thereof, both at law and in equity, this company shall not be 
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liable to pay to the assured, by virtue of this policy, any sum ex- 
ceeding the actual cash value of the interest of the assured at the 
time of the loss," 

If the contracting parties to a policy of insurance make a mis- 
take m the description of the premises, or in the names of the in- 
sured, a court of equity, upon proper proof, has jurisdiction to re- 
form the contract and correct the mistake, as held in Keith vs. 
Insurance Co. 52 111., 518; Insurance Co. vs. Myer 93 DL, 271. 
Here the land upon which the house was located was described as 
being in section 5, instead of section 20. The parties never owned, 
or pretended to own, land in section 5, and had no intention of 
insuring a house in that section. The intention of Fisher, the agent 
of the insurance company, and the intention of Q-ueck, who was 
acting for the complainants, was to insure the house which Fisher 
had erected on section 20, for Mrs. Wilhelmina Gueck, and the evi- 
dence leaves no room for doubt that by mutual mistake section 5 
was written in the policy, when the intention was to write section 
20 therein. 

As respects the other question, that the policy was issued to Fred 
G-ueck, when the intention was to issue it to and in the name of 
the complainants, we think this finding in the decree may be re- 
garded as sustained by the evidence. Gueck had no interest in the 
property insured, and never claimed any interest therein; and what 
reason could he have for taking a policy in his own name when he 
had no insurable interest in the property ? Moreover, he testified 
that he did the business for the complainants; that he never read 
the policies, but intrusted the whole matter to Fisher, the agent, to 
make out the policies correctly. The widow testified that she cx>uld 
not read English, and could read but little German; that her hus- 
band brought the policies home, and put them in a drawer. She 
supposed they were all right and never read them. Fisher says 
he understood from the conversation with Gueck that he owned 
the property; but, in view of the other facts disclosed by the re- 
cord, he is evidently mistaken. He built the house for the widow 
and heirs, and at the time knew they owned the property. More- 
over, he was assessor of the county, and assessed the land upon 
which the house was built as property belonging to the estate of 
Fiedler. From these facts he could not be mistaken in regard to 
the owner of the property. It may be conceded that a court of 
equity might not interpose to correct a mistake, unless the mistake 
was a mutual one, emanating from both the contracting parties; 
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but, apon giving due weight to all the evidence, we are induced to 
liold ^that the court was justified in finding that the policy, by mis- 
take of the parties, misdescribed the premises upon which the house 
insured was erected, and in finding that the policy was issued in the 
name of Gueck by mistake. 

It is also claimed that the decree was erroneous on the ground 
that the insured failed to make proof of loss. There was no ques- 
tion here in regard to the yalue of the property destroyed, nor in 
reference to the loss being an honest one. Indeed, the only ground 
upon which the company predicated its refusal to pay the loss was 
that Gueck, in whose name the policy issued, had no interest in the 
property insured. This case falls clearly within the ruling in Mill 
Go. vs. Assurance Co. (118 BL, 396), where it was held that proof of 
loss under a policy of insurance is waived when the company places 
its refusal to pay solely on the ground that the assured had no 
title or insurable interest in the property destroyed. The judg- 
ment of the appellate cotirt will be affirmed. 



8UPBEME COUBT OF MICHIGAN. 



BALOW J 

vs. ) 

TEUTONIA FARMERS' MUTUAL FIRE INS. CO.*) 

A d«ed abeolnte in form, and specially reciting that the sale was absolute and 
not conditional, contained an agreement that the purchaser wonld try to 
sell the property, and provided a certain sum was realized he woold pay 
the excess to the grantor. 

Seld, That snch an agreement made no charge upon the land and creates no 
insurable interest which wonld sustain insurance by the grantor. 

Stlij That such an agreement could not be construed as a vendor's lien, which 
IB of the nature of a mortgage and for a definite amount. 

Jaxbb H. Pound, for AppeUant. 

M. B. Bbettenbach (Wm. B. Jackson, of counsel), for Appellee, 

Shebwood, C. J. 

The two important questions in this case were: First, did the 
plaintiff have an insurable interest in the property insured at the 
timetbe application was made for insurance? and, second, if she 

* I>rddoD rendAMd. NoTember 8, 1889. 
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had, did that interest continue until the time of the fire by which it 
was destroyed? The plaintifiF claims in her declaration to haye 
been the owner of the property, both when insured and wlien it 
was burned. The general issue was pleaded by defendant's 
counsel, together with notice that evidence would be given that^ if 
the property was burned, the fire was an incendiary one, and was 
started by plaintiffs husband, or some one of her agents; that she 
knew of the fire, and therefore she is not entitled to recover; and 
that at the time of taking said insurance she was not the owner of 
the property, and has never since had an insurable interest therein. 
The cause was tried before Judge Riley, by a jury, in the Wayne 
Circuit Court; and the jury found for the plaintifil They also 
found, ill answer to special requests by defendant's counsel sub- 
mitted to them, that the plaintiff did not herself start the fire that 
burned the property insured; neither did she ^ow that the fire 
was started, or about to be started, by her husband, at the time 
the property was burned. The defendant asks a review of the case 
in this court. The defendant's counsel, after the evidence was 
closed, asked the court to instruct the jury to return a verdict for 
his client, under the pleadings and proofs in the case; and the 
court refused the request. This raises the first question to be con- 
sidered. Certain evidence appears in the case, undisputed; and, if 
it is sufiicient to dispose of the case, it will be unnecessary to go 
further with our discussion. 

Among the facts upon which there is no dispute upon this record 
are the following: First. That the defendant became a member of 
the company, for the purpose of insurance, in April, 1884. That, 
before effecting the insurance in this case, the plaintiffs conveyed 
by warranty deed the property in question to Erwin Palmer; also 
made, at the same time, a contract with him, which contains an 
agreement on the part of Palmer that he will try and seU and dis- 
pose of the 80 acres of land, including the insured property, and 
from the proceeds, provided a certain limit was reached, a portion 
was to go to the plaintiff; and she further covenanted that the 
sale, under Palmer's deed, was not to be construed conditional, in 
the following words: "It is hereby distinctly understood and 
agreed that the sale of said premises is absolute, and nothing 
herein contained shall be construed to make said sale conditional." 
That said insurance was effected October 22, 1884, and the deed to 
Palmer was made on the 6th of August preceding, as well as the 
said contract. That said deed to Palmer was duh recorded in the 
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register's office in Wayne County, among the records of deeds, 
when the plaintifiF took her insurance. That, the complainant 
claiming that she had some equitable interest in the property 
iDBured, arising under the contract with Palmer, above referred to, 
and which, she claimed, furnished a proper basis for the insurance 
she obtained in the defendant company upon the property in 
question, she and her husband, David Balow, filed a bill of com- 
plaint against said Palmer and others on the 7th day of October, 
1885, to enforce her claimed rights, and praying, among other 
things, that her said deed to Palmer might be decreed a mortgage, 
ud her rights secured to her as mortgagor of the property, instead 
of grantor in fee. That said Palmer answered said bill fully, 
denying the equity of the same. That proofs were taken, and upon 
which, and the pleadings, the cause was heard in the Wayne Circuit 
Court, in chancery; and the circuit judge made a, decree therein, 
dismissiDg the complainant's bill absolutely, and which is still in 
force, it never having been appealed from, or in any way modified. 
And that said decree was rendered previous to the destruction of 
the insured property by fire, on the 19th day of April, 1886. It is 
churned by counsel for the defendant that these undisputed facts 
show that the plaintiff, at the time the property burned, had no 
interest therein which would entitle her to recover; and that the 
circuit judge should have given his request to charge as asked. We 
think the counsel is correct, and the ruling otherwise was error. 

The decision made in the chancery case conclusively shows the 
title to the insured property passed to Palmer by the plaintiff's 
deed to him. The contract of August 6, 1884, entered into at the 
time the deed was made to Palmer, contains the following clause: — 

In coDaideration of said deed, and the undertakings herein contained to be 
perfonned by said Palmer,* it is hereby agreed that said Palmer, whenever 
lieMUii said premiseB,— and he agrees that whenever he can sell said premises 
for a fail price he will sell the same,— he will pay out of the proceeds of the 
premises the Miller mortgage, to whomsoever holds the same. And he is to 
Ktain in his bauds sufficient to pay his said mortgages, and the indebtedness 
die him from said parties of the first part, or either of them. He is also to 
I^f out of said proceeds all liens, taxes, and other incumbrances on said 
P^mises. He is to pay, and said Palmer hereby agrees to pay, to said Sophia 
^^^ oat of the proceeds of said sale, the sum of two thoustind (;?2,000) 
j*^y if there shall be enough of said purchiise price or proceeds remaining 

^ proceeds, after paying the above amounts, including the mort*xaj;cs of 
•"^ Palmer; and, if there 8haU not be 82,000 remaining of said proceeds aft«r 
^y^'^^^laid amounts alK>ve specified, then said Palmer is to pay to said Sophia 

'ow what shall remain of said proceeds. 
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This clause of the contract creates no more than a personal 
obligation on the part of Palmer, in a certain contingency, to pay 
to this plaintiff an amount of money which can only be determined 
in the future; depending entirely upon the amount he may receive 
in case of sale of the property mentioned in the deed. It may be 
one dollar, or $2,000, or none at all. In no way is it, whatever may 
be the amount, made a charge upon the land, nor does it create an 
interest therein, in favor of the plaintifiE, upon wtiich she could 
obtain insurance. It is claimed by plaintiff's counsel that the con- 
tract was part of the consideration for the deed to Palmer and for 
what was secured under it to the plaintiff. She had a vendor's lien 
upon the propetty sold; and this, coupled with the possession 
which she held at the time the buildings were burned, gave her an 
equitable interest in the property, which was insurable. But this 
proposition cannot be maintained under the undisputed facts in 
this case. A vendor's lien is always in the nature of a mortgage. 
The decree of the court in the chancery suit was to the effect that 
plaintiff had no such interest, and that she was not entitled to the 
possession of the property. But, independently of this, a vendor's 
lien must always be for some certain amount, known to exist at the 
time the lien is created. In this case, it was not known that any 
amount would ever become due to the plaintiff from Palmer under 
the contract by which she claims the lien. Certain it is that no 
indebtedness to her had been ascertained at the time this suit was 
brought; neither does the record disclose that any amount has 
become due to her since. This claim to such lien is therefore 
unfounded. We find nothing else in the record needing further 
consideration; and her claim, as now presented, cannot be main- 
tained. The judgment, therefore, must be reversed, and a new 
trial granted. The other justices concurred. 
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SUPREME COURT OF WISCONSIN. 



KNUDSON 

HEEIiA FIRE INS. CO.* 

A mere local agent has no authority to waive proofs of loss, and testimony of 
a conversation between him and the insnred for the purpose of showing 
such waiver is inadmissible. Especially is this the case where the policy 
stipnlated that no verbal agreement should be binding and that any 
ag:ieement to be valid mnst be indorsed on the policy. 

The general agent and adjuster, in a conversation with insnred, disputed the 
estimated value of the property, and offered a certain sum which was re- 
fused ; the insured was thereupon told, in substance, that he must seek 
Ms remedy according to the terms of the policy. 

HMy That this was not a waiver of proofs of loss. Especially was this the 
case where the policy stipulated that no action preliminary to an adjust- 
ment to ascertain the amount of a claim shall be deemed a waiver of^any 
of the rights of the company. 

LusK k BuNX and Baker k Helms, for Appellant. 

S. N. Hawkins, L. P. Wethebby, and R H.^ Start, for Respondent. 

Lyon, J. 

Action upon a policy issued by the defendant company, insuring 
the plaintiff against loss of, or damage to, his bam, and certain 
personal property, by fire, for three years from August 17, 1887, in 
the sum in the aggregate of $850. On November 11, 1887, the 
bam and most of the insured personal property were destroyed by 
fire. The policy contains a stipulation in the form usual in fire 
insurance policies, requiring the assured in case of loss to render 
to the company sworn proofs of loss, containing certain specified 
information, within thirty days after such loss, and that the loss is 
not payable until after such proofs are so rendered. No proofs of 
loss were ever rendered to the company, but the plaintiff claims the 
same were waived by the company. To establish such waiver the 

* Deciiioii rendered, December 8, 1889. 
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plaintiff relies exclusiTely upon certain conyersations had about a 
week after the fire. One of these was between himself, his son, 
who acted as his interpreter, the plaintiff not understanding the 
English language, and two agents of the defendant company, — ^Mc- 
Curdy, its general agent and adjuster, and Gilbert, one of its local 
agents, who issued the policy in suit. These persons met acci- 
dentally, and the conversation was concerning the plaintiff's loss. 
The other conversations were between Q-ilbert and himself and 
son. The testimony on the part of the plaintiff as to what occurred 
in the conve.rsation with McCurdy is to the effect that, at the re- 
quest of McCurdy, plaintiff's son made a statement to him of the 
property destroyed, and its value, of which statement McCurdy 
made a memorandum in writing; and that McCurdy disputed the 
accuracy of such estimated value, claiming it was too large, but 
finally offered plaintiff $600 in settlement of his claim;' that plaint- 
iff refused to accept such offer, and McCurdy refused to pay more 
than $600 on account of his loss, and intimated to the plaintiff that 
if he did not accept the offer he would have to sue the company. 
On the part of the defendant, the testimony is that McCurdy did 
not offer to pay $600, but said if plaintiff would agree to settle for 
that sum, he would advise the company to pay it; and that when 
plaintiff refused to take that sum McCurdy told him the whole mat- 
ter must stand as though their interview had not taken place, and 
the plaintiff must seek his remedy according to the terms of the 
policy. The testimony is quite voluminous, but the above is be- 
lieved to be a fair statement of the substance thereof. At the 
close of plaintiff's testimony, counsel for defendant moved for a 
nonsuit, which motion was denied. He also asked the judge to in- 
struct the jury to return a verdict for the defendant. The judge 
refused so to instruct, but submitted the question of waiver to the 
jury on the testimony. The jury found for the plaintiff, and as- 
sessed his damages at nearly the full amount of insurance written 
in the policy. A motion for a new trial was denied, and judgment 
for the plaintiff entered, pursuant to the verdict The defendant 
appeals from the judgment.* 

By the terms of the policy in suit, the rendering of sworn 
proofs of Iqss to the defendant company within thirty days after 
the destruction of the property by fire is a condition precedent to 
the right of the plaintiff to recover in this action. That such 
proofs were not so rendered is undisputed. Hence the plaintiff is 
not entitled to recover on the policy, unless the company has 
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waived such proofs. The plaintiff claims that it did waive them, 
and relies exolusivelj upon the conversations with McCurdj and 
Gilbert to establish such waiver. Gilbert was a local agent of the 
company, and as such insured the plaintiff's property. Some of 
the conversations relied upon were with Gilbert alone. The admis- 
sion of testimony of what Gilbert said on those occasions was ob- 
jected to on behalf of the defendant company. The objection 
should have been sustained, and the testimony excluded. There is 
no proof that Gilbert had any authority in the premises, beyond 
that of an ordinary local agent Whatever power he may have 
had when he made the contract of insorajice to waive conditions in 
the policy, he had no power, as a mere local agent, to waive such 
conditions afterwards. It was so held in Hankins vs. Insurance 
Co., 70 Wis., 1. We must therefore exclude from our consideration 
of the case the testimony of such conversations with Gilbert alone. 

There is another ground upon which such testimony should be 
excluded. The alleged waiver by Gilbert was verbal. It is pro- 
vided in the policy that " agents have no authority to make any 
verbal agreement whatsoever for, or on behalf of, this company; 
and this company will not be liable for any agreement except such 
as shall be indorsed, signed, and dated in writing on this policy." 

For the purposes of this appeal, it will be assumed that Mc- 
Curdy, who testified that he was the general agent and adjuster of 
the defendant company, was competent to make a valid waiver of 
proofs of loss, find that he might make the same by paroL Did he 
do so ? The question must be answered in the negative. It does 
not appear that anything was said by him to the plaintiff, or his 
son, concerning proofs of loss, except Gilbert testified that Mc- 
Curdy said to plaintiff's son, who repeated it to his father : " If 
you don't have an offer to make, then the whole thing stands just 
as if we never saw you. Tou have the policy to rely upon, and you 
must prove your loss, if you have got any to make." The subject 
was not otherwise alluded to in the conversation between them. 
There was no denial by McOufdy of defendant's liability on the 
policy, nor was anything said inconsistent with the theory that if 
the matter was not then settled McGurdy expected the plaintiff 
would make such proofs as are required by the policy. Nor was 
anything said which gave the plaintiff the right to believe that he 
was reheved from making such proofs. All reasonable inferences 
from the conversation as detailed in the testimony are to the con- 
trary. Neither was any act required of the plaintiff by McCurdy, 
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the doing of which would estop the company to assert the obliga- 
tion of plaintiff to render such proofs. Moreover, the plaintiff was 
negotiating with McGurdy concerning a contract in which he 
agreed that " it is an essential element of the consideration for the 
insurance, under this policy, that no action taken preliminary to an 
adjustment of a claim, to ascertain the amount and validity of such 
claim, shall be considered or treated as a waiver of any of the rights 
of this company." 

The proofis in this case are not as strong for the plaintiff as they 
were in Engebretson vs. Insurance Co. (58 Wis., 301), in which case 
this court sustained a nonsuit for want of any proof of a waiver by 
the company of a stipulation in the policy. There being no com- 
petent evidence of a waiver by defendant of the rendition of due 
proofs of loss, the motion for a nonsuit should have been granted. 
The same having been denied, the jury should have been instructed 
to find for the defendant. 

Other errors are assigned, but it is unnecessary to consider 
them. The judgment of the circuit court is reversed, and the 
cause will be remanded for a new trial. 



SOPREME COURT OF TEXAS. 



SCHONFIELD kt al. 

V8 

TURNER.* 

The rules of a benevolent society directed that the insurance should be paid 

to the family of the member, or as he might direct. For a consideration 

it was assigned to one having no insurable interest. 
Held, That the assignee could claim only^ for the sums expended by him with 

interest. The remainder belonged to the heirs of the insured under a rule 

of the society where no beneficiary was designated. 
Held, That the case was not affected by a surrender of the original certificate 

and the substitution of a new one to the assignee. 
Held, That a divorced wife could not claim an interest in the fund. 

RuFUS Price and F. B. Sexton, /or Plaintiffs in Error. 
Booty & Touno, J. H. Turner, and Martin Caset, for Defendant 
in Error. 

* DeciiioQ rendered, December 6, 1889. 
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Henby, J. 
The order of Knights of Honor is an incorporated body. One 
purpose of its existence is to furnish insurance upon the lives of the 
members of its subordinate lodges. In the year 1880, one David 
Schonfield became a member of the order. Among the objects of 
the corporation, its charter states one in the following language: 
"To promote benevolence and charity by establishing a widows' 
and orphans' benefit fund, from which, on satisfactory evidence of 
the death of a member of the corporation who has complied with 
its lawful requirments, a sum, not exceeding five thousand dollars, 
shall be paid to his family, or as he may direct." The constitution 
of the corporation at the same date, among others, contained the 
following provisions: ''Each applicant shall direct in his applica- 
tion to whom he desires his death benefit paid. The beneficiary 
may be changed as the member may thereafter direct, in accord- 
ance with the laws of this order, and such changes shall be en- 
tered in the benefit certificate. A member may at any time, while 
in good standing, surrender his certificate, which, together with a 
fee of fifty cents, shall be forwarded by the reporter of his lodge, 
under seal, to the supreme reporter, who shall thereupon cancel the 
old certificate, and issue a new one in lieu thereof to such member, 
payable as he shall have directed; said direction and surrender to 
be made on the back of the benefit certificate surrendered, signed 
by the member, and attested by the. reporter, under seal of the 
lodge. In the event of the death of one or more of the beneficiar- 
ies designated by the member before the decease of such member, 
if he shall make no further disposition thereof, upon his death such 
benefit shall be paid in full to the surviving beneficiary or bene- 
ficiaries, each sharing pro rata as provided in the benefit certificate. 
In the event of the death of all the beneficiaries designated by the 
member before the decease of such member, if he shall make no 
other disposition thereof, the benefit shall be paid to the heirs of 
the deceased member, and, if no person or persons shall be entitled 
to receive such benefit by the laws of this order, it shall revert to 
the widows' and orphans' benefit fund." When Schonfield first be- 
csme a member of a lodge, he received a " benefit certificate," is- 
Boed under the above-quoted charter and constitutional regulation, 
bidding the supreme lodge of the corporation to pay out of the 
^dows' and orphans' benefit fund to one Friedlander the sum of 
t^OOO, in accordance with and under the laws governing the order, 
upon satisfactory evidence of the death of said member and the 
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surrender of the certificate: provided that the certificate had not 
been surrendered by said member, or canceled at his request, and 
another certificate issued in accordance with the laws of the order. 
After paying his dues for several years, Schonfield's health failed 
him, and he seems to have become very poor; having neither the 
money necessary for his personal maintenance or to pay his dues 
to the lodge. In this condition of aflfairs, the appellee, T. P. Tur- 
ner, furnished him $50, and took Irom him a transfer of his bene- 
fit certificate. The transfer was made by Schonfield by fillii^g up 
and signing a blank transfer on the back of the benefit Certificate. 
Subsequently, on the 28th day of June, 1884, the Supreme Lodge, 
Knights of Honor, upon Schonfield's surrendering the first certifi- 
cate, issued to him, in lieu thereof, a second one, for the same 
amount, payable to T. P. Turner, and similar in all respects to the 
first one. The laws of the order when the two certificates were is- 
sued, as well as the terms and conditions of the certificates them- 
selves, were substantially the same, and so remained until the 1st 
day of July, 1884, when an amendment of the constitution of the 
order went into effect, whereby a clause of the constitution for- 
merly reading that the insurance money be paid " to his [the mem- 
ber's] family, or as he may direct," was so changed as to read that 
it should be paid '* to such member of his family, or person de- 
pendent on him, as he may direct, and may designate by name." 
After Turner purchased the certificate, he paid the required assess- 
ments and dues until Schonfield died. The whole amount paid out 
by him, including the $50, having been, according to his own testi- 
mony, " seventy-five or eighty dollars." It seems that it was not 
considered by any of the parties necessary to consult Friedlander 
about the transfer, or the surrender of the first certificate, and that 
in fact he did not participate in either act. David Schonfield, when 
he joined the order, had a wife and five minor children. He did not 
live with or provide for them, and it seems that none of the parties 
to the aforesaid transaction had any knowledge that he had a fam- 
ily, or that he had ever had a wife. He was divorced from his wife. 
He died on the 20th day of September, 1884. The corporation col- 
lected the money from its members; but, before it was paid to Tur- 
ner, as the holder of the benefit certificate, the children of Schon- 
field and their mother asserted a claim to it, upon which the 
corporation declined to pay it to either party. Turner sued the cor- 
poration to recover the money. The corporation answered, admit- 
ting that it held the money, and asking that the five children of 
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Dayid Schonfield, who were all minors, and whose names were al- 
leged in the answer to be, Emma, Bertie, George, Tibbie, and Fred 
Schonfield, and their mother, Laura Schonfield Schuterlee, be 
made parties defendant. The defendant brought into court the 
amount of money in controversy, to be held by the clerk, and paid 
over to the party adjudged to be entitled to it. The record does 
not show that process was issued or served as prayed for by defend- 
ant^ bul; Laura Schonfield Schuterlee, Emma Schonfield, Bertie 
Schonfield, Fred Schonfield, and Tibbie Schonfield appeared by at- 
torney and answered, alleging that they had been cited to answer. 
Afterwards an order was entered appointing a guardian ad litem 
for Emma Schonfield, Bertie Schonfield, George Schonfield, Fred 
Schonfield, and Tibbie Schonfield. The record does not show that 
the minor George Schonfield was ever cited, or that any answer for 
him was ever filed. There was a suggestion of the marriage of 
Laura Schonfield Schuterlee, but her husband was never made a 
party, and never appeared or pleaded. A judgment was rendered, 
on the verdict of a jury, in favor of plaintiff. The minors, Emma 
Schonfield, Bertie Schonfield, George Schonfield, Fred Schonfield, 
and Tibbie Schonfield, by their guardian ad litem, prosecute this 
writ of error to reverse the judgment. 

Turner was not related by blood or otherwise to David Schon- 
field. He was not his creditor, and consequently had no insurable 
interest in his life. It is contrary to public policy to allow any one 
not owning such insurable interest to become the owner, by as-, 
signment or otherwise, of insurance upon the life of a human be- 
ing. A creditor of the assured may lawfully become the owner of 
such insurance to an extent requisite to protect him from ultimate 
loss of his demand; and a purchaser or assignee of it will be recog- 
nized as having an interest in it sufficient to repay him the pur- 
(diase or other money invested in it by him, including advancements, 
in the nature of dues, assessments, and premiums, to preserve and 
keep the insurance in force, with lawful interest thereon. What 
amount a creditor, as such, may procure insurance for, and the 
rules regulating his collection of it, depend upon contingencies not 
necessary to discuss in this case. What the policy of the law for- 
bids to be done must be treated by courts, when administering the 
law, as never having been done. The undisputed evidence is that 
Turner's first claim of ownership of the insurance was through an 
assignment to him of the Friedlander benefit certificate. The case, 
n this respect, comes directly within the decision of this court in 

VOL. ZIX.-16. 
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the case of Price vs. Knights of Honor (68 Tex., 361, 4 S. W. Rep., 
683), in which it is held that such a transfer is prohibited by kw. 
The fact that subsequently Schonfield surrendered the trani^erred 
certificate to the lodge, and procured another one, payable directly 
to Turner, does not change the principle, or affect the result. The 
public policy that forbids such transactions is entirely independent 
of the consent or control of the insurer or the insured. We think 
it clear that the laws of the order at the dates of the transactions 
in question recognized Dayid Schonfield as the only beneficial 
owner of the insurance, and that the person named in the certifi- 
cate, whether it was Friedlander or Turner, was only an appointee 
to collect and receive the money, in the event that Schonfield died 
without otherwise disposing of it. The rule and the practice that 
permitted the member, and him alone, to dispose of the insurance 
at his own pleasure, without regard to any right or claim of any 
person to whom it had been issued or transferred, is utterly incon- 
sistent with the idea of a beneficial interest in any person other 
than the member himself. That mode of dealing with it is consist- 
ent only with the proposition that^the party in whose name it was, 
whether originally or by transfer, held it merely as a trustee, for 
the use and benefit of the member. Upon the death of the mem- 
ber the beneficial interest vested in his heirs. When the person 
designated to receive the insurance is held by the law incapable of 
taking it for his own use, on grounds of public policy, it will be en- 
tirely consistent with the manifest purposes of the order to make 
the same disposition of the money that would have been made if he 
had been dead. As we have seen, the laws of the order direct it to 
be paid, in that contingency, to the heirs of the member; not to 
the heirs of the holder or transferee of the benefit certificate. Such 
holder of the certificate may, no doubt, collect the money for the 
use of the heirs, and enforce such proper claims of his own against 
the fund as the law recognizes. After allowing to appellee the 
$50 originally paid, and amount subsequently paid by him for dues 
and assessments, with interest thereon at the rate of 8 per cent per 
annum, the remainder of the money belongs to the heirs of David 
Schonfield, as they existed at the date of his death. If his wife 
had then been divorced, she was not one of them, and is not in any 
capacity entitled to a share of the money. On another trial the 
exception to the pleading of plaintifif charging that she was divorced, 
instead of being sustained, ought to be oveiTuled. The judgment 
is reversed, and the cause is remanded. 
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8UPBEME COURT OP MINNESOTA. 



GASSEB 

SUN FIRE OFFICE.*] 

1. Where, in an insoranoe policy, the amonnt of the loss is made payable sixty 
da^s from the date of the acUnstment of a claim, and the method of 
a^nstment provided for in the policy in respect to the '^ damage to the 
property '^ is, in case the parties are nnable to a^ee, by appraisement of 
arbitrators, to be selected in the manner therein provided, and the de- 
cision of a minority is made ^* binding and conclusive as to the amonnt of 
sach loss or damage, but shall not decide the validity of the contract, or 
any question except the amount of such loss or damage,'' held, that such 
provision is valid, and a prerequisite to the right to institute a suit on 
the policy. 

1 The language of the policy in question considered, and held to contemplate 
an appraisement in the manner pointed out in the policy of the loss or 
damage suffered by the assured from the total as well as partial destruc- 
tion of personal property covered by the policy. 

White» Shannon & Reynolds, for Appdlant. 

Whitb & Hbwit, for Respondent. \ 

Yandebbuboh, J. 

This action is to recover upon an insurance policy for loss or 
damage suffered by fire. The defendant does not deny its liability 
nnder the policy, but disputes the extent of the loss, in respect to 
which the parties are unable to agree. The principal controversy 
in the case is over the arbitration clause in the policy. Under the 
policy, the defendant first undertakes, generally, to indemnify the 
plaintiff for loss by fire within the amount specified; but we are to 
look to other provisions in the policy bearing on the question, in 
order to determine when a cause of action arises, and upon what 
conditions the loss becomes payable. In this case the policy pro- 
ves that ''loss money will be payable at the expiration of sixty 
days from the date of the adjustment of a claim," unless the society 
flhaU have replaced the property damaged or destroyed, etc This 
i* the only provision on the subject This clause then fixes the 

* DMirion r«nder«l, Jaaiury 10. 1880. 
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time for payment, and the date when a right of action accrues, 
under the policy, if there are suitable and adequate provisioDB for 
the adjustment of the loss or damage suffered, which the defendant 
is in good faith ready and willing to comply with. If the defendaot 
should refuse to make or permit an adjustment in pursuance of the 
policy, this provision would, of course, be inoperative. In case of 
loss, it is required that the assured shall make and submit proper 
proofs of loss, and thereupon the provisions for adjustment are as 
follows: — 

(4). The amonnt of sound value and of damage to the property may be 
determined by mutual agreement between the society and the insured, or, 
failing to agree, the same shall then, at the written request of either party, 
be ascertained by an appraisal of each article of personal property, or by an 
estimate in detail of a building by competent and impartial appraisers, one 
to be selected by each party, and the two so chosen shall first select an 
umpire to act with them in case of their disagreement; and, if the said 
appraisers fail to agree, they shall refer the difference to such umpire; and 
the award in writing of any two shall be binding and conclusive as to the 
amount of such loss or damage, but shall not decide the validity of the con- 
tract, or any other question, except the amount of such loss or damage. 

The policy also contains the following provision: — 
(10). It is furthermore hereby expressly provided and mutually agreed that 
no suit or action against the society for the recovery of any claim by virtue 
of this policy shall be sustainable in any court of law or chancery, untU after 
an award shall have been obtained, fixing the amount of such claim in the 
manner above provided, nor unless such suit or action shall be commenced 
within twelve months next after the loss shall occur. 

The answer of the defendant shows that the parties differ in 
respect to the damage to the property covered by the policy; that 
they attempted to agree and determine the amount of such dam- 
age, but were unable to agree in respect to the amount to be paid 
therefor, and thereupon, in pursuance of the provision of the policy 
referred to, the defendant duly and seasonably made a written 
request of said plaintiff that the amount of such damage be ascer- 
tained by an appraisal, according to the terms of the contract, and 
demanded that the plaintiff select and name an appraiser to act for 
him; and that the plaintiff has wholly neglected and refused to 
comply with such request, or to enter upon any appraisal. The 
defendant therefore claims that no right of action has yet accrued 
to the plaintiff under the policy. The contention of the pl^ntiff is 
that the arbitration clause is not an essential condition to his right to 
bring an action for the damages suffered; that it is a mere collateral 
executory agreement, revocable by either party, and was, in fact, 
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revoked by the commencement of the action; and that it is invalid, 
as an attempt to oust the courts of their jurisdiction; also, that in 
any event the arbitration clause, by its terms, cannot apply to cases 
where personal property covered by the policy is wholly destroyed. 
1. An agreement that a right of action should not be enforced 
through the ordinary tribimals cannot be sustained; and therefore 
a general covenant in a policy that claims for damages should be 
settled by arbitration would not be a bar to a suit for damages. 
That would be to oust the courts of their jurisdiction. So a pro- 
vision in a contract to refer any specific matter of difference which 
might arise under it is no defense, if it is merely collateral to the 
principal obligation. These cases are entirely distinct from cov- 
enants providing for the adjustment of certain differences, or the 
estimate and determination of amounts or values, as preliminary 
to the right of recovery. In such case the parties, by the same 
agreement which creates the liability and gives the right, qualify 
the right by providing that before a right of action shall accrue 
certain facts shall be determined, or amounts and values ascer- 
tained; and this is made a condition precedent, either in terms or 
by necessary implication : Canal Co. vs. Coal Co., 60 N. T., 266, 
and cases; Leake, Cont, 954, 955; May, Ins., §§ 493, 494. Parties 
may by contract fix the time when a claim growing out of the 
same shall be due and payable, and may provide therein that cer- 
tain things shall be done before the same shall become due. Mr. 
Leake states the result of the English cases as follows : " A refer- 
ence to arbitration of differences arisiDg upon a contract * * * 
may be agreed upon in the contract as a condition precedent to 
the existence of any claim or liability." Page 953. And parties 
may agree that no right of action should arise between them until 
it had been determined by reference to arbitrators to be chosen, 
and, if such agreement is made, then no right of action exists un- 
til the decision is made. And in Scott vs. Avery (5 H. L. Cas., 811), 
the lord chancellor, in construing the policy of insurance in that 
case, which contained an arbitration clause, was of the opinion 
" that the meaning of the parties was that the sum to be recovered 
should be only such a sum as, if not agreed upon in the first in- 
stance between the committee and the suffering member, should be 
decided by arbitration; and that the sum so ascertained by arbitra- 
tion, and no other, should be the sum to be recovered, appears to 
me to be clear beyond all possibility of controversy. And, if that 
was their me^ming, the circumstance that they have not stated 
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that meaning in the clearest terms or in the most artistic form is a 
matter utterly unimportant. What the court below had to do was 
to ascertain what was the meaning of the parties, as deduced from 
the language they have used/' And he thought that in that case 
" the right of action should be, not for what a jury should say was 
the amount of the loss, but for what the persons designated in that 
particular form of agreement should so say." The case of Ins. Co. vs. 
Wolff (N. J.), 14 Atl. Rep., 561, is not essentially different from the 
case at bar. The policy in that case contained like provisions in refer- 
ence to arbitration, except that it was provided that the loss should 
not be payable until such appraisal, which was held a condition 
precedent to the right to bring an action. But in this case the 
several previsions of the policy must be considered together, and it 
is apparent that it must be given a similar construction; for it is 
expressly provided, not merely that no suit should be sustainable 
until after the award should have been obtained as therein pro- 
videfd, but the time of payment of the loss money is, as we have 
seen, fixed at sixty days from the date of the adjustment of a claim. 
It could not, therefore, be sooner demanded, unless the adjustment 
provided for was waived, refused, or prevented by the company. 
Expressio unius exclusio alterius : Canal Co. vs. Coal Co., supra, 
262, 269; Braunstein vs. Insurance Co., 1 Best & S., 101 K C. L., 
783. The provision for arbitration in this case was then an essen- 
tial part of the contract to pay the loss, and was a condition prece- 
dent to plaintiff's right of action. It is obvious that the stipulation 
that no suit should be maintained until after an award fixing the 
amount of the claim must be construed with, and controlled by» 
the conditions under which the appraisement is required, so that 
if no differences should arise requiring an arbitration, or the same 
should be waived or declined by the company, this clause would 
in such case, become inoperative. 

2. By the terms of the arbitration clause or section above referred 
to, the amount of '' sound value and of damage to the property " 
may be determined by mutual agreement; and, if the parties can- 
not agree, then the same shall be ascertained by appraisers, to be 
chosen as therein provided. This is the only provision for adjust- 
ment contained in the policy. It is clear that the same property, 
the value of which may in the first instance be determined by 
agreement, is to be considered by the appraisers, whether the 
amount of damage is that of the full value of the property or not, 
— that is, whether the goods are wholly or partly destroyed. The 
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constructdon of this section is not qualified in the manner con- 
tended forbj plaintiff bv the preceding sections, which relate to 
the proofs, and the arrangement and care of the property partially 
injured. In the same stock of goods many separate packages might 
be wholly destroyed, while others would be classed as '' damaged " 
goods; bat the amount of damage to the property insured would 
include both classes. And it would hardly be reasonable to hold 
that the parties intended to make provision for adjusting only a 
part of the loss or damage to the goods, leaving no provision for 
the balance, though the assured is required to return, in the inven- 
tory constituting a part of the proof of loss, the whole thereof, 
including property claimed to be wholly destroyed. And it is emi- 
nently proper that in such cases, involving the examination of 
books and a large number of items, and the extent of the 
damage, it shall be determined by three men, as appraisers. 
It is a matter proper for reference, and the controversy may 
generally be more satisfactorily and speedily determined in 
that way than in any other : Mentz vs. Insurance Co., 79 Pa. St., 
481 ; Johnson vs. Insurance Co., 43 N. W. Bep., 60. Order reversed* 



SUPREME COURT OF IOWA. 



BRinSH AMERICA ASSURANCE CO.^ 

VB, 
NEIL KT AL.* 

Where, nnder the customs of the business, an agent's balances are not consid- 
ered dne until the end of the month, a surety on his bond may be liable 
for defaults on premiums collected during that portion of the month which 
preceded the execution of the bond. 

Where the agent had taken a county warrant in payment, which the company 
declined at first to accept, but afterwards redeemeid. when it had been 
pledged by the a^ent, and credited him with the balance realized on it, 
the company is liable for the deficiency. 

J. M. PARKEE,/or Appellants. 
W. W. Miller, for Appellee. 

* Decision rendered, January M, 18S9. 
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Beck, J. 

1. The facts as found by the district court are these: The de- 
fendant Neil, having for several years been agent for plaintiff with 
the other defendants executed the bond in suit to secure the cor- 
rect discharge of his duties as agent. Prior to the execution of 
the bond Neil had given plaintiff another bond for the same pur- 
pose as the present bond. Prior to the execution of the bond in 
suit Neil had issued policies, collecting a part of the premiums, 
and a part remaining unpaid. It was in accord with the custom 
of the business to give customers credit until the first of the month 
following the issuance of their policies. Neil continued business 
after the bond was given, and received moneys, for which he failed 
to account, though remitting for a part of the business. The dis- 
trict court held that the plaintiff could not apply remittances made 
by Neil for business done before the first day of the month in which 
the bond was executed to arrearages for business done before that 
date, except that money collected after that date on account of 
business of the preceding month should be applied to such ar- 
rearages; that is, the sureties are only bound to make good Neil's 
default as to liabilities and defaults for and on account of business 
beginning with the first of the month in which the bond was ex- 
ecuted; they cannot be held for past defaults and arrearages. In 
our opinion these rules of law are correct. The defendants ought 
to be charged vdth the business for the whole of the month in. 
which the bond was given, for the reason that under the customs of 
the business the money was not due therefor until the first day of 
the next month. The business was really of the month succeeding 
the month in which the bond was executed. It was then completed, 
and the money was due therefor. 

2. The first and second findings of facts are complained of as be- 
ing immaterial and irrelevant, and not predicated upon any issue in 
the case. The findings relate to the agent's employment, by plaint- 
iff, and the time he was so employed, and the fact that he had be- 
fore given a bond which remained in force till about the time the 
bond in suit was given. If it be admitted that these facts are not 
presented by any issue in the case, they are matters which seem to 
show the relations of the parties, and the beginning of the liability 
of the sureties. No possible prejudice could have resulted to de- 
fendants from these findings. 

3. As we understand counsel's argument other objections are di- 
rected against the findings of the court on the ground that they are 
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not sofficienily supported by the evidence. We do not understand 
oounsel to maintain that, if the findings of facts be correct as a 
matter of law, all the conditions as to defendants' liability are erro- 
neous. It may be that counsel can be understood to maintain that 
as a matter of law defendants cannot be held liable on account of 
a comity warrant which he took for a premium, and plaintiff refused 
at first to accept it. But after the agent got into trouble and had 
pledged the warrant the plaintiff recoTered it, and credited the 
agent with the balance realized on it. Plaintiff did not cancel the 
policy upon which the coimty warrant was paid as premium. It 
eoold surely change its determination not t^ accept ii The busi- 
ness pertained to the time for which defendants are liable. We see 
no prejudice resulting to defendants by the plaintiff's finally accept- 
ing the county warrant. Indeed, they were benefited by the act. 
The plaintiff could have declined to accept the warrant. The agent 
was bound to pay it money, and could not pay in choses in action 
or other property. If plaintiff had not accepted the warrant, the 
defendants would have been liable for the balance realized on it. 

4 Counsel complain that the findings of facts by the court are 
nonsupported by the evidence. These findings haye the force and 
effect of a verdict and will not be set aside unless they are so against 
the proof as to raise a presumption of passion or prejudice. We 
think it cannot be said that the findings are not sufficiently sup- 
ported by the evidence. Indeed, we think they are in accord with 
the preponderance of the proof. 

5. It appears that plaintiff appealed. This is not shown by the 
ahetract, but, as counsel on both sides admit it, we are probably 
justified in regarding it as a fact. But as we find no exceptions by 
the plaintiff to any ruling or finding of the court below it cannot urge 
objections in this court. Plaintiff ought 'to have taken some steps 
to caQ the attention of the court below to the^nilings to which ob- 
jections are made, to the end that the alleged errors could have 
^n reviewed, and, if found, corrected in the court below. But 
nothing of that kind was done. We cannot, therefore, review the 
caseon plaintiff's appeal The judgment is on both appeals affirmed. 
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COURT OF APPEALS OP NEW YORK- 



JANE a AVERT 

EQUITABLE LIFE ASS'E SOCIETY,^ 

OF THE United States.* 

Where it is sought to refoim a written contract, some mntnal mistake must 
clearly appear whereby the agreement states more or less than was in- 
tended, or some fraud or imposition giving one party a conscious advan- 
tage over another. 

A memorandum prepared by the company, giving "estimated results'' of in- 
suring by the tontine plan, was presented to the insured at the time the 
policy was solicited. In a suit to compel a reformation of the policy to 
conform with the terms of the memorandum. 

Meldj That the estimates were from their nature problematical, and could not 
amount to a misrepresentation. If the insured accepted the policy rely- 
ing upon them, the avenues of inquiry were open to him and there was 
no ground for equitable relief. 

Ohab. B. ALEXANDER,/or AppellauL 

Phujjps & AvEBY, /or BespondenL 

Quily, J. 

"this action was brought by plaintiff to have a policy of insurance 
reformed in certain respects, and, as reformed, to recover there- 
upon against the defendant a certain sum of money. 

The complaint alleges that in the year 1878, the plaintifiTs busi- 
ness was solicited by the defendant to insure his life on a plan 
"known as the Tontine Savings Fund Policy;" that it was agreed 
between those parties that a policy was to be deUvered assuring, 
for the sole use of the plaintiff, her husband's life in the sum of 
$10,000 on these terms, viz: that sum was to be paid, if death oc- 
curred within fifteen years; but, if the husband suryived, the plaint- 
iff might elect to withdraw in cash, at the end of that period, $7,- 
170; thereupon, defendant gaye a certain memorandum, which the 
plaintiff incorporates with her pleading, and which stated the " op- 
tions" which would be available to her; that thereafter the policy 

* Opinion filed, December 8, 1889. 
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in questioii was issued; and it also is incorporated in the plaintiff's 
pleading. The complaint avers that before the acceptance of the 
policy and the payment of the first premium, it was again repre- 
sented to plaintiff's husband that the contract was that plaintiff 
would receive the amount of $7,170 if her husband survived the 
period of fifteen years, and that she would receive the sums aud 
privileges stated in the memorandum referred to. 

It further appears from the complaint that just before the expir- 
ation of the fifteen years the defendant notified plaintiff's husband 
that he could surrender the policy and receive the cash sum of $5,- 
076.80; that upon the expiration of the fifteen years' period the 
husband surrendered the policy and vnth plaintiff declared an option 
to have from defendant the sum of $7,170 and demanded payment 
of that amount, which defendant refused to pay; that plaintiff there- 
upon received the aforesaid sum of $5,076.80 tendered by defendant, 
only on account, and still claiming the difference between the two 
sums. The plaintiff prays for a reformation of the policy in that 
portion wherein the options to the holders are expressed so thaf 
it shall read as the first option that the amount to be withdrawn 
in cash is $7,170. 

The memorandum which the complaint incorporates, and in fact 
rests upbn mainly as embodying the preliminary agreements of the 
parties, is headed '^ Tontine Sayings Fund Policy " and then follows 
over the body of the instrument the words " Estimated Besults." 
Those results, upon data covering the case at hand, among other 
items of estimates, mention as the " total cash value " the sum of 
$7,170. Then follows, beneath, three paragraphs containing privi- 
leges to the assured; not necessary to repeat, as the record simply 
states again as the total cash value of the policy the said sum of 
$7,170. The policy of a3surance contained the foUovnng clause, 
viz. : '* This policy is issued and accepted by the assured upon the 
following special agreements and conditions relative to Tontine 
Savings Fimd Policies; first, that this policy is issued under the 
Tontine Savings Fund Plan." The fourth of the conditions men- 
tioned states that " all surplus or profits from such policies on the 
Tontine Savings Fund Assurance Plan as shall cease to be in force 
upon the completion of their respective Tontine dividend periods 
shall be apportioned equitably among such policies as shall com- 
plete their period." The fifth paragraph of the special agreements 
and conditions is the one sought to be reformed, and it provides 
" that upon the completion of the Tontine dividend period of the 
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30th of December, 1887, * ^ * the legal holders shall hare 
the option: First, to withdraw in cash this policy's entire share oi 
the assets, whether in the reserve fund proper or in the accumu- 
lated surplus." 

The question before us is whether these facts, if taken as true, as 
they must be under the demurrer, give to the plaintiff a cause oi 
action against the defendant for the reformation of the poUcj. 
The defendant is deemed to concede everything in the plaintift 
favor as to the facts, but not her construction of the instruments, 
or her inferences and conclusions from the facts. In actions to re- 
form written instruments the rules are familiar and well-established 
by repeated decisions of the courts. At the foundation lies the 
general principle that, where equitable relief is sought, the case 
must disclose facts which constitute an effective appecd to the con- 
science of the court and move it to interfere to mitigate the rigor- 
ous rules of the law. It is the province of a court exercising equit} 
powers to administer justice between paixies, where, for want of ai 
adequate remedy at law, they would be without redress, in respecl 
of matters where good and cogent reasons exist for relief being 
granted. Such reasons, in cases like the one at bar, where it if 
sought to reform, that is to say, to alter, or change, the terms and 
conditions of a written agreement between parties, must exhibil 
the existence of a mutual mistake, whereby the agreement reallj 
states less or more than was intended by the parties, or of some 
fraud or imposition, whereby an unconscientious advantage is oi 
may be had by one over the other. An agreement between partiec 
is presumed to contain what they intended, and to comprise theii 
whole sense of the subject-matter, and, therefore, when it is made 
to appear that, by a mutual error, the contract varies from their in- 
tent; or that, by some fraudulent practices, there has been a sup- 
pression or omission or insertion of material matter which would 
operate as a suprise, or a fraud, upon a party, ground for relief ie 
made. So, too, equity will relieve, where there has been a misrep- 
resentation of some important fact, by which a party is misled to 
his disadvantage, or so entrapped as that an undue advantage ie 
gained over him. It is unnecessary to cite authorities in support oi 
these peculiar principles. They are found discussed in Judge Story'e 
work on Equity Jurisprudence, under title of Fraud and Mistake. 

Now the design and purpose of equity being to reconstitute an 
agreement between parties, where some positive proof shows that 
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it is not, in material respects, in truth, sach as was intended by 
them, does the plaintiff make out an equitable case for the inter- 
ference of the court ? I am unable to say that she does. We must 
consider the question as affected by the incorporation of the con- 
tract in the plaintiff's complaint She does not pretend that any 
fraud, or any imposition, was practiced upon her, by which she was 
induced to accept the policy; nor that there was any fraudulent 
sappreadon, or omission of any part of their agreements. She does 
not show that there was some mistake in the contract of insurance 
▼hich was mutual, or which resulted in mutual error. Her whole 
subject of complaint is that the defendant's misrepresentation as to 
the sum payable in a certain contingency was not contained as an 
agreement of the policy. But is that a well-founded basis of com- 
plaint on her part ? What was solicited of her husband to take 
out, and what he agreed to and did accept, was a peculiar form of 
policy, differing from the plain and ordinary contract of life insur- 
ance; under which the defendant would become liable for a certain 
sum and only upon the death of the assured. . Under the policy 
negotiated for, if the assured survived the stated period of fifteen 
years, the sum he might elect to receive in cash was, in its nature, 
uncertain and, in the nature of things, incapable of being exactly 
computed in advance. This appears from the language of the pol- 
icy itself, which describes it as issued under the Tontine Savings 
Fund Plan, and indicates its speculative possibilities, in declaring it 
eatitled to an equitable apportionment, with other like policies, of 
the surplus or profits derived from such policies in the class as shall 
cease before the completion of their respective Tontine dividend 
periods. The plaintiff expressly alleges that such was agreed upon 
as the policy and the memorandum, which she rests upon as repre- 
senting what was to be the defendant's agreement of assurance, de- 
Bcrihes the proposed policy as of that nature. 

These policies have been the subject of consideration in this court, 
and notably in the recent cases of Bogardus vs. N. Y. Life Ins. Co., 
lOlN. Y., 328, and Uhlman vs. Same Company, 109 id., 421; 16 
NY State Rep., 371. 

The character of such policies is described in the opinions, in 
^ose cases, as involving the amount of the fund, out of which the 
^ndend shall be paid to the surviving holder, in uncertainty, and, 
bence, creating a liability on the part of the company to him under 
*och a policy which was necessarily contingent and could only be 
determined when, at the end of the dividend period, the aggregate 
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of the fund, from accretions, interest, etc., could be ascertained for 
division among the survivors. 

When the assured accepted the policy he was chargeable with 
the knowledge of its terms and provisions. Ignorance is not 
pleaded and ignorance of the legal effect of the contract would not 
be an excuse. The knowledge imputable to him, and to the plaint- 
iff, involves a comprehension of the contents of the policy, and, 
equally, of the contingent nature of the option available to the 
holder, upon the expiration of the Tontine period. The assured 
was bound to know that the liability of the company, on that plan 
of insurance, was contingent upon several elements and indeter- 
minable in advance. This was indicated to him, not only by the 
nature of the engagement itself, but the preliminary memorandum 
only represented estimated results. His position here is at wai 
vnth his position as defined by the complaint. He now argues as 
though there had been a mutual intent that a certain sum should 
be paid; while the complaint, on its face, makes out a case of a 
contract of assurance, the outcome of which, in the respect dis- 
cussed, was essentially contingent upon eyents not posedble of fore- 
casting. He engaged in a plan of insurance which presented the 
possible chance of a return to him of a dividend, in certain contin- 
gencies, which would represent considerable more than his pay- 
ments of premiums, and which he entered into on certain estimates 
of results furnished him by the company. Now, I think we may as- 
sume that the defendant's officers made these estimates as libera] 
as it was possible, and that they represented the chances in aa 
favorable a light as they could. That is quite possible and prob- 
able, but that assumption would not affect the question. The re- 
sults of such a plan of assurance were matters of opinion, and they 
are not considered as important in equity. The avenues of inquiry 
were equally open to the parties, and probably the experience oi 
the officers was of more use to them than to the general public. 

Their statements of what the assured might possibly gain undei 
that plan do not amount to misrepresentation; and, if the assured 
accepted the policy relying upon them, and the result is not as 
supposed, or estimated, that presents no ground for relief. It was, 
and in the Tery nature of the plan could only be, problematical or 
speculative. The figuring out of the chances of the assured, in the 
chances of all of his class, could only be based on hypothetical 
facts and figures. 
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The case of Maher t& Hibernia Ins. Co. (67 N. Y., 288) is inap- 
plicable as an authority for the plaintifiEl The proof in that action 
showed that both the plaintiff and the agent of the defendant meant 
to insure a building as occupied otherwise than only as a dwelling- 
house; but terms were used in the policy which were not apt to so 
describe it, while intending to properly describe its uses. The 
court there held that evidence of the mutual mistake, to the satis- 
faction of the jury, would, under the ayerments, even without a 
specific allegation of a mistake of fact, warrant the reformation of 
the contract. Folger, Ch. J., said: ''It is enough to authorize the 
reformation of a contract if it appears that through the mistake of 
both parties to it, the intentions of neither have been expressed in 
it" That is not this case; for here the only mistake, predicable 
of the facts, is the mistake of the plaintiff, or of the assured in 
sappofling that, under that plan of quasi speculative insurance, 
exact estimates could be made of the dividend which, at the ez- 
piration of the period, would be declarable to a policy-holder 
surviving in his dass. 

In addition to the absence of averments of facts making out any 
agreement, or disclosing any intention that the policy should con- 
tain an option for a withdrawal of the cash sum named, at the ex- 
piration of the fifteen years, the fact' of the acceptance and reten- 
tion of the policy during that period of time, without taking any 
steps for reformation, deprives the case of equitable features, and 
seriously aasaUs the good faith of the plaintiff in her present at- 
tempt to charge the defendant with a liability inconsistent with the 
terms of its contract 

If the views I have expressed are correct, it follows that the de- 
fendant's demurrer should have been sustained, and that the judg- 
ment appealed from should be reversed, and a judgment ordered 
to be entered in favor of the defendant upon the demurrer, with 
leave to plaintiff to amend Upon payment of the costs of the action 
in all the courts. All concur. 
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SDPREME COURT OF MICHIGAN. 



DIEHLMAN 

DWELLING-HOUSE INS. CO.* 

The policy provided that if the interest was any other than a perfect le^al 
and equitable title, or if the building stood upon ground of which the in- 
sured had not a perfect title, it should be void. By a clerical error the 
deed conveying the property described the premises adjoining instead of 
those actusdly intended to be conveyed, and was not discovered until af- 
ter the tire, when it was corrected by a quit-claim deed. 

Held, That the insured in equity had a right to the legal title, and the policy 
provision was not violated. 

Newell Leonard, for Appellant 

T. W. WniTNEy, for Appellee. 

LONO, J. 

A policy of insurance was issued to plaintiff by the DweUing- 
House Insurance Company, defendant, for the sum of $70Q, made 
up as follows : On frame dwelling-house, $300; on furniture, etc., 
$300; and on frame barn and shed adjoining, the sum of $100. 
This policy was issued on February 13, 1886, for the term of three 
years, and a premium of $7 paid. On March 31, 1888, the dwell- 
ing-house and a quantity of goods therein covered by said pohey 
were destroyed by fire. Aiter the fire plaintiff made the necessary 
proofs of loss. An adjuster of the defendant company visited the 
premises, and after a full and careful examination of the loss and 
cause of the fire, it was agreed between him and the plaintiff that 
the matter should be adjusted and settled by the payment of $275 
on the house, and $45 on the personal effects destroyed, making a 
total of $320, which the adjuster agreed the company should pay 
within ninety days from the date of adjustment. The defendant 
company afterwards refused payment, on the ground that the 
plaintiff was not the owner of the premises upon which said build- 

* Decision rendered, NoTember 16, 1889. 
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ing and property stood at the time the policy issued, or at the 
time of the fire. The policy provides that " if the interest of the 
insured in said property, or any part thereof now is or shall be- 
come any other or less than a perfect legal and equitable title and 
ownership from all liens whateyer, except as stated in writing 
herein, or if the building stands on leased ground or land of which 
the assured has not a perfect title, then, and in every such case, 
this policy shall be void." It appears that James Paddock and wife 
made, executed, acknowledged, and delivered a deed to Mary and 
Martin Diehlman, the husband of the plaintiff, some time prior to 
the issuance of the policy in this case. The lands and premises 
are described in the deed as follows : " Commencing forty-one 
rods south of the southwest corner of the east half of the northwest 
quarter of section nineteen, township twelve north, range two 
west; running thence east twenty rods; thence north eight rods," 
etc., "to the place of beginning," etc. The correct description 
would have been: ''Commencing forty-one rods north of the south- 
west quarter," etc. Afterwards, and in order to put the whole 
title in Mary Diehlman, she and her husband conveyed the prem- 
ses to W. H. Swartz, and Swartz conveyed back to the plaintiff, 
ilhese deeds were all made before the insurance was effected, and 
aU the deeds contained the wrong description. The plaintiff and 
her husband, however, moved onto and took possession of the 
premises intended to be conveyed, and were so in possession at the 
time of the insurance, and the building insured is the one occupied 
and used as the homestead of the plaintiff and her husband. The 
insurance was placed upon the property by Mr. A. R. Garbutt, the 
duly authorized agent of the company in that county, upon appli- 
cation, and after a view of the premises. This mistake was not 
discovered in the deed until after the loss of the building, etc., by 
fire, when Mr. Paddock at once made a quit-claim deed to plaintiff 
eontaining the correct description, for the purpose of correcting 
the mistake in the former deeds. The situation was such that 
plaintiff would have the right to the corrected deed, and a court of 
chancery, upon application, would have corrected it. The whole 
i&atter was treated between the parties to the deed as a clerical er- 
lor, Mr. Paddock making no claim, after the execution and delivery 
of the deed, to the premises intended to be conveyed, and the par- 
ties taking actual possession of the property so intended to be 
eonveyed, and the insurance being placed thereon. The plaintiff 
1^ in equity all the title that Paddock had to the property, and in 

VOL. XIX.-17. 



Digitized by 



Google 



268 Bepcrt of Dedsicms. [JfarcA, 

the application the agent of the defendant company correctly de- 
scribed the premisea^ It does not appear that the risk was in any 
way increased or made more hazardous. All the parties acted in 
good faith, and after the fire adjusted the loss, and defendant 
promised payment. These facts are not disputed. These circum- 
stances cannot be held to work a forfeiture of the policy. The ti- 
tle to the premises is substantially as represented, as in equity the 
plaintiff had the right to the legal title as she then had the equita- 
ble title, and when it was so conveyed it related back to the time of 
taking possession under the deed containing the wrong descrip- 
tion. It was agreed in the court below that the loss was adjusted 
at the sum of $320. The loss occurred March 31, 1888, and the 
amount would become payable ninety days thereafter by the termfi 
of the policy. The judgment of the court below must be reversed, 
and judgment entered in this court for $320, with interest at 6 pei 
cent from June 30, 1888. Plaintiff will recover the costs of both 
courts. The other justices concurred. 



SUPREME COURT OF IOWA. 



BARRE 

COUNCIL BLUFFS INS. CO.* J 

In an action upon an agreement to Ibsuo a policy where no policy had in 
fact been issned, the law will presume that the policy was of the kind 
usually issned, and a failure to make proofis in compliance with such 
policy will defeat recovery. 

To establish as waiver of such proofs, evidence of the authority of the agent 
to make such waiver must be shown. 

Where an agent had testified that he had blank policies furnished him, it was 
proper to disclose on cross-examination their character by showing that 
they were of the same form as one made an exhibit. 

J. H. Tbewin and Yoba^ & Abnold, for Appellant. * 

R W. Babges, for Appellee, 

Beck, J. 

1. The petition declares upon a contract whereby defendant was 
bound to issue and deliver to plaintiff a policy of insurance. 
Plaintiff executed and delivered to defendant a promissory note for 

* Decision rendered, Juraary SQ, 1889. 
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the premium agreed to be paid, but defendant did not issue the 
policy. The property intended to be insured was destroyed by 
fire, and plaintiff in this action seeks to recover, upon the agree- 
ment to issue the policy, the loss sustained by plaintiff by the 
destruction of the property, to th^ extent of the sum to be in- 
sured by defendant upon the property as fixed by the agreement, 
to issue the policy. In amendments to the petition it is alleged 
that defendant, by refusing to deliver the policy of insurance, and 
by denying the existence of the contract of insurance, prevented 
plaintiff from making proof of loss within the time prescribed in 
the policy of insurance usually issued by defendant, and the 
defendant thereby did waive proof and notice of loss. The 
answer alleges that, by the terms of the policy of insurance 
nsnally issued by defendant, the assured is bound, upon the hap- 
pening of a loss, to at once give the defendant notice thereof, 
with a particular account of the loss, in writing, showing the origin 
of the fire, the occupancy of the building, the value of the insured 
property, the interest of the assured therein, and other matters. 
It is further alleged that the notice and account required by this 
condition of the policy were not given at any time. The plaintiff 
introduced evidence tending to establish the allegations of his 
petition. He failed to introduce any evidence tending to show that 
immediate notice of the loss was given to the defendant. The 
district court directed the jury that, for the reason no such notice 
was given, they should return a verdict for defendant, which was 
done. 

2. In our opinion., the district court rightly directed a verdict for 
defendant. While the action is not upon the policy of insurance, 
it cannot be doubted that defendant's liability must be determined 
by the terms and conditions of the policy, which also must deter- 
mine the plaintiff*s measure of damages in case he recovers. The 
action is on an agreement to issue a policy. Now, it is plain that 
pbdntifTs damages are just what he would have recovered if the 
policy had been issued and the suit brought thereon. It is also 
plain thaf defendant undertook to issue a policy in the usual form 
of its policies covering like risks. The law will presume that the 
minds of the contracting parties met upon a contract containing 
tke terms and conditions of the policy usually issued by defendant 
covering like risks. The contract sued on contained no conditions. 
Bat it was not a contract of insurance, but a contract to issue a 
policy which would be a contract of insurance. But what kind of 
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a policy was to be issued? Plainly just such a policy as defendant 
usually issued in such cases: Smith vs. Insurance Co., 64 Iowa, 
716; Hubbard ts. Insurance Co., 33 Iowa, 326. Defendant's policy 
issued in cases of this kind required immediate notice of the loss 
to be given, and a statement of its particulars, as aboTe stated. 
No attempt was made to give this notice and the statement. 
Under the terms of the policy the non-compliance with this con- 
dition defeats recovery on the policy: See 2 Wood, Ins. §§ 437-439; 
Brink TS. Insurance Co., 70 K Y., 593. 

3. But counsel for plaintiff insist that the district court erred in 
failing to submit to the jury the question whether defendant had 
waived the failure to comply with the terms of the policy as to the 
notice and statement of the particulars of the loss. We think the 
evidence wholly fails to show the waiver relied upon. A waiver 
can only be made by one having sufficient authority to make it, and 
such authority must be shown. The acts claimed to be a waiver 
were done either by the agent who took the application for the 
insurance, and made the contract sued on, or by an adjuster. But 
it is not shown, nor attempted to be, that either of these persons 
were authorized to make the waiver. The duties with which, it is 
shown, or wiU be inferred, they were clothed, do not pertain to 
waivers of this character. Indeed, there is no evidence tending to 
establish the authority of these persons to make the waiver: HoUis 
vs. Insurance Co., 65 Iowa, 454. The district court, therefore, 
rightly withheld the question of waiver from the jury. 

4. The soliciting agent who took plaintiff's application for the 
insurance stated, in his examination in chief for plaintiff, that he 
had blank policies furnished him by the defendant. On the cross- 
examination he was permitted to testify, against plaintiff's objec- 
tion, that a blank policy, made an exhibit to the answer, is of the 
form of their blanks. The exhibit was then admitted in evidence. 
We think these rulings are not erroneous. The witness had testi- 
fied to the fact that he had blanks. It was proper to disclose by 
the cross-examination the character of these blanks, and, when it 
was shown they were in the same form as the exhibit, that instru- 
ment was in that way identified, and could properly be admitted in 
evidence. 

' The foregoing discussion disposes of all questions in the case. 
The judgment of the district court is affirmed. 
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SUPREME COURT OF NEW HAMPSHIRE. 



EASTMAN 

PROVIDENT MUTUAL RELIEP ASS'N.*; 

The certificate was not made payable to the administrator, as intended, 
through a n^utual mistake of the party insored, and the agent to whom 
application was made that it was unnecessary. 

Heldf That equity will reform the writing to make the contraQt what it was 
intended to be, though Ijie mistake was one of law and not of fact. 

Held, That the company, by accepting the application and issuing the certifi- 
cate, was estopped to deny the authority of the agent. 

Where the declared object of an association is '^ to secure to dependent and 
loved ones assistance and relief, ^' the certificate may properly be made 
payable to an administrator. 

Bill in equity, to reform a certificate of membersliip issued by 
tbiB defendant to G-igar, the plaintiff's intestate, by making it pay- 
able to plaintiff. The court found the following facts: May 31» 
1880, Gigar purchased a certificate of membership, wherein the de- 
fendant agreed to pay, as a benefit, upon due notice of his death 
and the surrender of the certificate, a sum not exceeding $2,000, 
" to such person or persons as he may, by entry on the record-book 
of the association or on the face of this certificate, direct the same 
to be paid; providing he is in good standing when he dies." He 
died, in good standing, April 8, 1882, and due proof of his death 
was made. He did not, by entry on the record-book or on the face 
of the certificate, direct the benefit to be paid to any one. He 
made his application for the certificate to Bogers, who was the de- 
fendant's clerk, and one of three trustees authorized by the by-laws 
to approTe applications. In answer to Rogers' inquiry, to whom 
the benefits should be paid at his decease, Gigar asked what would 
be the effect if it was not made in terms payable to anybody. 
Bogers replied that it would go to his administrator, as a part of his 
estate. Oigar said that was just what he wanted, and, but for this 

* DccUion rendered, July 96, 1889. 
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information of Rogers, would haye made an entry on the record- 
book or certificate, making the benefit* payable to his administrator. 
The plaintiff has no knowledge of what took place between Bogers 
and Gigar until about the time this bill was filed. The declared 
object of the association is " to secure to dependent and loved ones 
assistance and relief at the death of a member." The defendant 
contends, among other things, that the suit is barred by the judg- 
ment at law, between the same parties, reported 62 N. H., 555. 

Sanborn & Habdt, for Plaintiff, 

DiiNiEL Babnabd and S. B. Page, fur Defendant. 

Cabpsnteb, J. 

In receiving the application, Bogers represented the defendant. 
Both parties intended to make the benefit payable to Gtigar's ad- 
ministrator. That it was not made payable to him was due to their 
mutual misapprehension of the legal effect of the language used in 
the certificate: Eastman vs. Association, 62 N. H., 555. Equity 
requires an amendment of the writing that will make the contract 
what the parties supposed it was, and intended it should be, although 
their mistake is one of law, and not of fact: Eennard vs. George, 
44 N. H., 440, 446; Leach vs. Noyes, 45 N. H., 364, 367; Brown va 
Glines, 42 N. H., 160; McCone vs. Courser, 64 N. H., 506, 508; 
Northrop vs. Graves, 19 Conn., 548; Stedwell vs. Anderson, 21 Conn., 
139; Bank vs. Insurance Co., 31 Conn., 517, 529. 

If Bogers had in fact no authority to receive the application, the 
result is the same. By issuing the certificate, the defendant ratified 
his action in taking the application. It received the benefit result- 
ing from the payment by Gigar of his admission fees and assess- 
ments. It cannot adopt the part of Bogers' doings beneficial to 
them, and reject the rest. With the benefit, it must accept the 
burden. It is chargeable with knowledge of Bogers' representa- 
tions, and with notice of all material facts known to him : Hovey 
vs. Blanchard, 13 N. H., 145, 149; Beckwith vs. Baxter, 3 N. H., 67. 

A certificate may properly be made payable to a member's ad- 
ministrator. Such an appointment is not inconsistent with the 
declared object of the association. It may be that by making it so 
payable a member can as effectually as otherwise secure assistance 
and relief to his beneficiary. His creditors may be the persons for 
whom he wishes to provide. 

Whether the judgment at law, rendered long before the plaintiff 
discovered the facts upon which his present claim for relief is 
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founded, is a bar to this action (Sanger ts. Wood, 3 Johns. Oh., 416; 
Washburn ys. Insurance Co., 114 I^^ems., 175,) is a question which 
need not be determined. The judgment may be vacated upon the 
plaintifTs motion in the trial court, and thereupon there will be a 
decree for the plaintiff. 

Clark, J., did not sit The others concurred. 



COURT OF APPEALS OF NEW YORK. 

SECOND DIVISION. 



ACALTJS L. PALMER et al.. Respondents,] 

vs. 
GREAT WESTERN INS. CO., Appellant*} 

Where there was considerable testimony that the vessel was seaworthy at 
the time of leavinff port, and she sprang aleak and sank in fine weather 
within forty-eight hoars afterwards, the question of seaworthiness and 
cause of loss was properly left to the jury. 

An nnauthenticated bill of lading is not evidence of the truth of statements 
contained in it. 

Action was brought on an open marine policy of insurance for 
tbe recovery of the damages alleged to have been sustained by a 
loss of freight. The policy. No. 64,118, was issued by the defend- 
ant October 28, 1878, 

Upon all kinds of lawful goods and merchandise, laden or to be laden on 
board the good vessel or vessels as agreed at time of indorsement 

The risks assumed were as follows : — 

^Touching the adventures and perils which the said Great Western Insur- 
ance Company is contented to bear, and takes upon itself in this voyage, 
they are of the seas, winds, waves, rocks, sands, shoals and coasts, collisions 
and sinking at sea, fires, jettisons, loss by pirates, rovers, or assailing 
thieves, barratry of the masters and mariners, and all other losses and mis- 
fortunes that have or shall come to the hurt, detriment, or damage of the 
said goods or merchandises, or any part thereof, occasioned by sea perils, 
subject, however, to such clauses, terms, and rates of average as are con- 
tained in the memorandum in this policy, unless otherwise agreed upon in 
writing. 

• OpInioB filed, DMember 8. 1889. 



Digitized by 



Google 



264 Beport of Decmona. [March, 

The indorsement was as follows : — 

Date of entry, March 24, 1879. Name of vessel, bark. The Brothers Pride. 
To be insured from port in Cuba to port north of Hatteras. The risk, 
freight. Amount to be insured, $5,000. Rate of premium, li. Amount of 
premium, f75. , 

The plaintiff claimed that the vessel was laden with 863 hogs- 
heads of melado to be delivered at New York for $5.25 per hogs- 
head, amounting to $4,530.75. 

Tbsadwell Clkvelaio), for Appellant, 

W. W. Goodrich, for EeHpondents. 

FOLLETT, Ch. J. 

May 5, 1879, The Brothers Pride sailed from Cardenas, a port on 
the north side of Caba, for New York, and was lost forty-eigbt 
hours after leaving port. The uncontradicted evidence is that 
from the hour of sailing to the hour when wrecked the weather 
was fine, with about a four knot wind. She met with no accident, 
except the cross-bar to one of her pumps broke, but how, when, or 
whether the pump was rendered useless, or whether it was repaired 
does not appear. The vessel filled with water, it was testified, was 
abandoned and afterward burned by the order of its captam. 

It seems to be assumed that the water came in through a leak, 
but the witnesses were silent as to the time when the leak was dis- 
covered or in what part of the vessel it occurred, if it did occur. 
Upon these circumstances, apart from others, the court on a trial 
by jury, under established rules, should presume that the vessel 
was unseaworthy when it left the port, and direct a verdict for the 
defendant or a ^smissal of the complaint But the circumstances 
happening after the vessel left port are not at all bearing on the 
question of her seaworthiness. . In December, 1878, she entered the 
port of Cardiff, in Wales, and left January 5, 1879, laden with coals 
for Cienfuegoes. a port on the south side of the island of Cuba. 
A shipwright testified that while she lay at Cardiff he repaired and 
put her in first-rate seaworthy condition to stand a winter voyage 
to Cuba, and thence to the United States. The pilot who took hei 
in and out of the port of Cardiff testified that she appeared quite 
seaworthy. The master of another vessel testified that while The 
Brothers Pride was lying in the port of Cardenas in May, 1879, he 
was on board on several occasion, and that she was seaworthy for a 
voyage with a full cargo from that port for New York. Three ex- 
perienced stevedores, who assisted in loading her at Cardenas, and 
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the pilot who took her out of that port, testified, or rather it was 
stipnlated that they would testify, that in their opinion she was 
seaworthy. A mate employed on the yessel testified '' the Tessel 
was laborsome in the rough weather that we had coming out from 
Cardiff towards Cienfuegoes; she rolled a good deal in the rough 
weather; during the rough weather the pumps were going nearly 
all the time for the first three weeks; after we got fine weather she 
did not make so much water." The steward testified that after 
her cargo was discharged at Cienfuegoes she took in stone ballast, 
rocks and dunnage wood, no cargo, and proceeded to Cardenas, 
where the ballast was discharged, and a cargo, said to be meiado, 
wag taken on board. 

Under this state of evidence, the question of seaworthiness was 
one of fact for the jury, and they found that she was seaworthy. 
This greatly simplifies the case. The vessel being seaworthy when 
she left Cardenas only forty-eight hours before loss, the trial court, 
imder the circumstances of this case, would not have been justified 
in holding that the wreck was not caused by any of the perils in- 
sored against, and very properly took the opinion of the jury upon 
that question. The learned counsel for the defendant did not ask 
that the* jury be required to find by which peril the vessel was lost, 
nor did he pray for an instruction that there was no evidence that 
die was lost by this or by that peril, and, so by elimination hold 
the jury to a definite issue, nor did he except to the general instruc- 
tion that the jury were to determine whether she was lost by any 
of the perils insured against, and so the record does not disclose 
which peril caused the los& It looks like *' barratry of the master 
or mariners," but that was insured against, and there is no evi- 
dence in this record that would have sustained a verdict that the 
owners participated in the fraud, if fraud there was. 

Was there a valid contract under which the plaintiff would have 
been entitled to collect freight equal to the amount of the verdict 
upon the delivery of the cargo in New York ? The record contains 
the following: " Plaintiffs' counsel here offered in evidence the pro- 
teat and biU of lading, which were admitted subject to the objec- 
tion that they were not proof of their contents." But the case 
does not contain the protest, nor the bill of lading, but a copy of 
^e latter was presented on the argument; the counsel, however, 
disagree as to whether the trial court received it as evidence of 
the tmth of the recitals therein, or only as part of the preliminary 
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proofs of loss. A perfect record would have prevented a contro- 
versj which this court has no means of determining. The bill of 
lading was signed only by the master, and contained the* words, 
" weights and contents unknown." The master was the plaintiffs' 
agent (3 Kent's Com., 206), and beiijg aliye when this action was 
tried, the unauthenticated bill was not competent evidence, as 
against the! insurers, of the kind or quantity of the cargo, nor the 
/ amount of freight due upon its delivery to the consignee : Paine 
vs. Maine M. M. Ins. Co., 69 Me., 568; Dickson vs. Lod^e, 1 Stark., 
180; Haddow va Parry, 3 Taunt, 303; 2 Arn. Ins., 6th ed., 1154; 2 
Par. Mar. Ins., 528-534. But though the bill was received as evi- 
dence of the truth of the statements contained in it, no exception 
was taken to the ruling, and the record does not disclose an error 
in this respect which the appellant can avail itself of. 

Boberts, a mate on the vessel, testified : " We took on board 863 
hogsheads of this stuff at Cardenas." A shipmaster who had car- 
ried melado, testified : '*! saw melado in casks going on board The 
Brothers Pride." It is true that he did not examine the contents 
of the casks and judged only from external appearances. He also 
testified that the freight from Cardenas to New Tork was $5.25 per 
hogshead, and on cross-examination : " I know what^ the^rate of 
freight was from what Captain Tower told me ; he told me he had 
$5.25. I had $5.25 myself for molasses; the usual rate for molasses 
and melado was about the same." The mate and steward testified 
to the appearance of the leakage from some of the hogsheads, and 
their description would seem to indicate that these casks were not 
filled with melado. While the evidence in respect to the cargo and 
the contract under which it was to be carried is not as clear and 
as satisfactory as we could wish, still enough appears in the case 
to sustain the submission of this question to the jury. 

The record does not contain the preliminary proofs of loss or the 
marine protest, and furnishes no basis for considering the fifth 
ground of the defendant's motion for a dismissal of the complaint. 

The exceptions to the charge are in effect covered by the discus' 
sion of the right of the trial court to submit the case. 

The judgment should be affirmed, with costs. All concur. 
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SUPREME COURT OF WISCONSIN. 



CRONKHITE 

vs. 

TRAVELERS INS. CO.*j 

Evidence of external iniaries unsupported by proof as to how they were 
received is admissible in an action on an accident policy. The nresump- 
tion is that such iqluries are accidental, and not intentionally inflicted by 
the insured or another; hence^ proof of external injuries resulting in sub- 
sequent death establishes a prima facie case of death from bodily injuries, 
through external, yiolenti and accidental means, even though it be 
claimed that they were intentionally inflicted. 

Where stipulations exempting from liability for certain classes of injuries are 
indorsed on the policy, but not inserted in the body of it, they are not 
conditions precedent, and no presumption exists that the injury belonged 
to th« excepted classes. The burden of proof is on the company to show 
that such is the case. 

Synon & Fbost (Neal Bbowk, of counsel), for Appdlatd. 

Cats, Jones & Sanborn, for Respondents. 

Lton, J. 

This action was brought upon an accident policy of insurance, 
dated July 29, 1887, issued by the defendant company to Carl E. 
Cronkhite, late husband of the plaintiff, insuring him for twelve 
months, under certain restrictions not material here, against loss of 
time '' resulting from bodily injuries, effected during the term of his 
insurance, through external, violent, and accidental means." The 
policy further provides that, in case death should result from any 
such injuries within ninety days, the company will pay to the wife 
of the insured, the plaintiff, if then living, $2,000. The complaint 
«ets out the whole policy, and alleges that ihe insured received per- 
sonal injuries, caused by external, violent, and accidental means, 
between the 20th and 30th days of September, 1887, which resulted 
in his death on October 7th of the same year. It is also alleged 
that the insured was injured by being pinched, bruised, and jammed 
by cars while enofaged in his regular employment, and acting in 

« Peci»iou rt-udered, N"V. 6, 1889. 
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the capacity allowed by the terms of the policy. Due sendee of 
notice and proof of death, as required by the policy, is also alleged. 
Except as to the allegations of the corporate character of defend- 
ant, the issuing of the policy, and the death of the insured, the 
answer is a general denial Under the heading, *' Agreements 
and conditions under which this policy is issued and accepted," 
there is indorsed upon the policy, among other stipulations, the 
following: — 

(3) This insarance does not cover disappearances; nor suicide, sane or in- 
sane; nor injuries of which there are no visible marks upon the body; nor 
accident, nor death, nor loss of limb or of sight, nor disability resulting, 
wholly or partly, directly or indirectly, from any of the following causes, or 
while so engaged or afflicted: disease or bodily infirmity; hernia; fits; vertigo 
or sleepwalking; medical or surgical treatment; (amputation necessitated 
solely by injuries, and made within ninety days of the occurrence of accident, 
excepted); intoxication, or narcotics; taking poison, or cont-act with poison- 
ous substances; inhaling gas; sunstroke or freezing; dueling or fighting; 
war or riot; intentional injuries, inflicted by the insured or by any other 
person; voluntary overexertion; wrestling; lifting; racing; gymnastics; 
violating law ; voluntary exposure to unnecessary danger. 

The plaintiff testified on the trial that she was the widow of the 
insured, and resided at Stevens Point; that her husband was a con- 
ductor on the Wisconsin Central Bailroad; that his regular run was 
from Stevens Point to Ashland, and return; that he left home to 
make his regular trip September, 17, and returned September 19, 
1887, in the evening. She was then asked by her counsel what was 
his physical condition, so far as she could judge from his appear- 
ance. An objection to^the question was interposed, and then fol- 
lowed a conversation between counsel for both parties and the 
court, during which counsel for plaintiff offered to prove by her 
and by physicians who attended the deceased that when he re- 
turned home on the 19th there were marks of extreme Tiolence 
upon his back, apparently inflicted quite recently, within a day or 
two, and that his injuries, in the opinion of the physicians, were 
sufficient to produce, and did produce, death. This offer was accom- 
panied by the statement and admission of couosel that the plaintiff 
had no proof to offer as to how the deceased was injured, but rested 
her case on the presumption, which he claimed would arise from 
such testimony, that the violence, injury, and death were the result 
of accident. The court held that no such presumption would arise 
from the testimony thus offered, but that before the plaintiff could 
recover she must go further, and show affirmatively that the in- 
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jaries were the result of accident, by showing the manner in which 
they were inflicted, or the cause of them. Hence, the court held 
that the offered testimony alone did not tend to prove that the 
death of the insured was caused by accident, and thereupon rejected 
the testimony, and nonsuited the plaintiff. The plaintiff appeals 
from the judgment of nonsuit. 

We .think the court took an erroneous view of the law. Unless 
the injuries which are alleged to have caused the death of the in- 
sured were intentionally self-inflicted, or* intentionally inflicted by 
some other person, or were received in dueling or fighting, in which 
case they would be intentional, the legal presumption is that they 
were accidental. No presumption can be indulged that the law has 
been violated, as it would have been were the injuries intentionally 
inflicted by another. On the contrary the presumption is that they 
were not. Hence, had the plaintiff proved only that the insured, at 
a certain time, had upon his person bruises and wounds, evidencing 
that he had been recently injured by external violence, and, further, 
that such injuries caused his death, she would have made out a 
prima facie case of death resulting from bodily injuries, '' through 
external, violent, and accidental means." Were it claimed that the 
injuries were self-inflicted, or were caused by the negligence of the 
insured, until such self-infliction or negligence should be affirma- 
tively proved the same presumption of accident would prevail: 
Mallory vs. Insurance Co., 47 N. Y., 62; Insurance Co. vs. McConkey, 
127 IT. S., 661; Freeman vs. Insurance Co., 144 Mass., 672, 12; Peck 
vs. Association, 6 N. Y«. Supp., 216. In the opinions in the above 
cases will be found citations of numerous other cases holding the 
same doctrine. Neither is there any presumption that the injuries 
which it is claimed caused the death of the insured resulted from 
any of the causes not covered by the policy, as specified in para- 
graph 3 of ''agreements and conditions," indorsed upon it. The 
stipulations therein are not conditions precedent, and are not in- 
serted in the body of the policy. They are separate provisos, 
qufdifying the general words in the policy. It was held in Bedman 
Ts. Insurance Co. (49 Wis., 431), that in such case, if anything con- 
tained in the provisos will defeat the action, it is matter of defense : 
See, also. May vs. Insurance Co., 26 Wis., 291. True, these cases 
arose upon poUcies insuring against loss or damage by fire; but the 
principle is equally applicable to a life or accident policy. 

Should the plaintiff, on another trial, make the proof which she 
offered to make, and show due notice and proof to the defendant 
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of the injuries and death of 'Ihe insured, a^ required by one of the 
conditions indorsed upon the policy, she will be entitled to judg- 
ment, unless the company prove that the injuries resulted from 
some or one of the causes specified in said paragraph 3. 

The foregoing views are fully sustained by the Supreme Court of 
Massachusetts in Cobum vs. Insurance Co. (17 Ins. L. J., 40), which 
was an action against the present defendant on a policy in all 
essential particulars like that here in suit. 

For the reasons above suggested we think the nonsuit was 
erroneously ordered. Judgment reversed, and the cause remanded 
for a new trial. 



SUPREME COURT OF MICHIGAN. 



FRITZ 
HOME INS. CO.*i 

Verbal application was made for insurance on a barn, and tbe agent waA in- 
formed that the farm was rented to a tenant who lived on another farm 
some distance away. He only used it to store farm products at such times 
as might be needed. At the time of the fire the tenant's lease had ex- 
pired, nothing was in the barn, and the place was being looked after by 
an agent of the owner. 

Heldf That occupancy in such case meant only such use as is usual in case of 
a tenant not residing on the premises, and it was not error to charge that 
if the premises were subsequently used by the agent of the owner, sub- 
stantially as contemplated by the policy, the premises were not vacant 
within the meaning of the policy. The bam was as much occupied under 
care of the agent as before, during those portions of the year when it was 
not needed for storage. 

Pope & Habt, for Plaintif in Error. 

Joseph Thew (Padgham & Huhphbet, of Counsel), for Defptidard 
in Error. 

Long, J. 

This action was brought to recoTer for the loss of a bam by lire. 
The policy was issued on July 2, 1887, by H. F. Marsh, the local 
agent of the defendant company. The application was TerbaL 
The principal defense relied upon was that the bam and premises 

* Oeciftlon r«iid«rdd, Deoaiiiber 28, 1889. 
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insured were at the time of the fire, and for some three months 
prior thereto, had been Tacant and unoccupied, without the consent 
of the company, and contrary to the provisions of the policy. The 
evidence tended to show that some time . before the policy issued 
the farm upon which the bam was situate was let by the plaintiff 
to one George Strayer, for three years, and the plaintiff weut to 
the upper peninsula to live. He returned some time in June, 
1887, and on July 2d called upon Mr. Marsh, the agent of the com- 
pany, to insure the bam on the farm. The plaintiff advised Marsh 
that he was living in the upper peninsula, that the farm was rented 
to Strayer, but that Strayer did not live on it, but lived on the farm 
of Benick, a short distance away. The plaintiff also advised Marsh 
that he did not want the old house on the farm insured, because it 
was worthless, and no one could live in it Marsh was aware at 
this time that no one lived on the farm, — ^that there was no house 
to live in; and he also knew where the tenant, Strayer, lived, and 
knew the Benick farm, and the location of the building where 
Strayer lived, which was more than a half mile from the bam in 
question. The policy was issued for $450, and delivered to the 
plaintiff, who soon after went north. Before going, he informed his 
father-in-law, John King, that Strayer's time expired on January 
1, 1888, and requested him to look after the place, and take charge 
of it for him, and rent it, if he found a good man. Strayer simply 
worked the farm on which the bam stood, and used the bam to 
put produce in until it was sold. Occasionally he put farming 
tools in the bam, when he was there at work, and left them there 
until he was through using them, aud then took them back to the 
Benick farm, which he was working, and where he kept his stock, 
team, and tools. He never kept stock or teams at the plaintiffs 
farm, except when in use there, and only used the bam to store 
products Some time in the faU of 1887, Strayer moved from the 
Benick farm into the village of Allegan, and left nothing in plaint- 
iffs bam except some oats. He had com on the farm, which he af- 
terwards husked, and used to go down to the farm occasionally, 
on Sundays, to look after things generally. About January 1st, 
Strayer took his oats away, and left nothing in the bam, and noth- 
ing on the premises except a binder, which stood out-doors, and 
was frozen down so he could not move it. As soon as Strayer 
had taken his oats away from the bam, King took charge of it; 
went up to the premises frequently to see to things, — ^to see that 
the doors were fastened, etc. This was kept up by him until a day 
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or two previous to the fire. The fire occurred on March 80, 1888, 
Plaintiff was not advised of the fire until April 11th, following, 
when he called on Marsh to have the loss adjusted. The company 
subsequently refused to pay the lq3S, principally upon the ground 
that when the policy was issued the premises were occupied, in the 
usual manner, by a tenant, until January 1, 1888, when the prem- 
ises became vacant and unoccupied, within the meaning of the 
policy. 

It was contended on the part of the plaintiff that the company 
had knowledge by its agent, Marsh, at the time the policy issued, 
as to what the nature of the occupancy was, and were fulTy in- 
formed of the situation of the premises, and that the occupancy was 
substantially the same when the fire occurred as when the policy 
was issued. Upon this question the court instructed the ju^ : 
'' Now, if you find, under the evidence, that this barn was insured 
as upon a farm leased to a tenant who lived off and away from the 
farm, and upon another farm; and you further find that the use 
and occupation of the premises by the tenant until he quit the 
place was such as is usual in such cases,— a substantial use and oc- 
cupation, under such circumstances, such as the policy contem- 
plated; and if you further find that King, as the agent of plaintiff 
and by his authority, soon after the tenant quit, and before the 
fire, took charge of the premises, and used and occupied the 
premises substantially as contemplated by the policy, had the ten- 
ant continued on as such tenant to and including the time of burn- 
ing the bam, — ^I charge you that the policy is not void by reason of 
any vacancy or failure to occupy; but if, in such case, the care and 
vigilance on King's part was less, in any measurable degree, than 
would be incident to the use of the premises for the purposes intended 
under the policy, this would render the policy void. The plaintiff 
may, under such a policy as this, as well use and occupy the prem- 
ises by himself or by his agent as by a tenant; and, in such case, the 
use and occupation need be no more, and cannot be measurably 
less, in either care or vigilance, than is incident to the purposes for 
which the insured property was intended under the policy." I see 
no error in this charge, under the circumstances of the issuing of 
this policy. The policy itself is silent upon the question as to 
whether this bam was occupied at the time. The application was 
a verbal que, and Marsh (the agent) was fully cognizant of the sit- 
uation and surroundings there. He knew that Strayer did not 
live on the premises, as well as the uses to which he put the bam; 
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and there is nothing in the case making it apparent that the risk 
was increased or made more hazardous by being put under the 
care and supervision of King than it would have been under the 
care of Strayer, and the court, in another part of the charge, very 
properly told the jury that if the agent (Marsh) issued the policy 
knowing these facts, without further question as to the occupancy 
or the use of the premises, then the only use and occupation which 
the defendant can insist on, under the policy, is such as is usual 
and customary of a farm and bam as this, by tenant who does not 
reside upon, but away from, the farm. It is true that " occupy- 
ing^'* means ''using;" but the occupation of a barn means a very 
different use than that of a house, or any outbuilding. If the pol- 
icy had been upon a house occupied by tenant, then the vacancy 
would occur by the removal of the tenant, unless some other 
moved in and continued to occupy; but here the aigent understood 
the use to which the barn was put, and where the tenant resided, 
and ^be degree of care and supervision that was then being applied 
to it, and how its use was to be continued. The dwelling there, he 
knew, was not fit for habitation, and it was not anticipated or ex- 
pected that anyone would live there, on the farm, or that any over- 
sight should be given the barn, except such as a tenant on another 
farm, going there occasionally, might give. It was as much occu- 
pied when King took control of it as when Strayer had it, during 
those portions of the year after he had removed his grain. The 
intent of the parties in respect to occupancy is to be gathered from 
the usual and ordinary use of the premises for the purposes to 
which they are devoted : Wood, Fire Ins., 181; Whitney vs. Insur- 
ance Co., 9 Hun, 39. 

The court was not in error in permitting proofs of the situation 
and surroundings at the time the policy issued, or of the arrange- 
ment made by plaintiff with Marsh, and what was said by him. 

Some question is raised, under the assignments of error, upon 
the ruling of the court in the admission of testimony, which we do 
not deem of sui&cient importance to dilKSuss. The trial was a fair 
one, and the judgment must be affirmed, with costs. The other 
justices concurred. 
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SUPREME COURT OP MINNESOTA. 



HOFPMAN 

Vfi. 

MINNEAPOLIS MUTUAL FIRE INS. CO.*j 

In the defendant's policy of insorance for $2,000, the property insured was 
set forth in a sohednle prepared by the assured, comprising many distinct 
classes, and opposite each class or division had been written (by the as- 
sured) specific sums of money, the whole of which amounted to |90,000. 
By the terms of the ^olicjr it was to cover ** one forty- fifth of the above- 
named sums, amounting in the aggregate to $2,000." It also proTided 
that the company should not be liable for a greater proportion of the 
loss than the sum insured by this policy bore to the whole insurance. 
The whole insurance at the tune of loss amounted to |60,000. Held, that 
the defendant was liable for one-thirtieth of the loss (that being less 
than the insurance) upon each of the specified claims of property (the 
same proportion as this insurance bears to the whole insurance), and not 
merely to one forty-fifkh of the loss, as claimed by defendant. 

RoBEBT StbalTTON and James A Eellooo, for Appellant. 

Shabp & Allsman, of Philadelphia, of Counsel, 

Keith, Evans, Thompson & Faibchild, for Rtpondent, 

Dickinson, J. 

This is an action upon a policy of insurance issued by the de- 
fendant to the plaintiff for the total sum of $2,000. The contention 
is only as to the proportion of the loss for which the defendant is 
liable. The following statement will present in brief the facts upon 
which our decision is sought by this appeal from an order oTer- 
ruling a demurrer to the answer : Prior to the issuing of the pol- 
icy, the plaintiff, making his application for insurance, presented to 
the defendant a printed schedule of the property desired to be in- 
sured; this schedule containing more than twenty separate classes 
of property, each class or item commencing with the word '' on,'' 
and opposite each of these classes was written in figures a specific 
sum of money. These sums ranged from $500 to $39,000, and 
were added at the bottom, the aggregate being $90,000. The first 
and second of these classes, with the annexed amounts, are here 
given in brief, and will serve to show how the whole schedule was 
made up, all the others being in like form : — 

* DeoiAion rendered, JAouAry 8, 1890. 
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On stone building marked " A " on plan $10,000 

On stone bailding marked " B '' on plan 5,000 

Followinfi: this schedule was a description, in printed form, of the 
location of the property; also a clause expressing a privilege "to 
make other insurance, without notice, imtil required;" and a 
further paragraph, with blank spaces, in which the defendant 
wrote the words and figures which we will distinguish by italics. 
When so filled out, it read as follows : " It is understood and 
agreed that the Minneapolia Mutual Fire Insurance Company, of 
Minnt^apoliSy Minn., covers, under their policy No. l^filJh to which 
this specification is attached, and made a part thereof, l-Jfiih, part 
of each of the above-named sums, amounting in the aggregate to 
two thousand dollars." This paper was attached to one of the de- 
fendant's printed forms of policy, immediately following^ the state- 
ment of the sum ($2j000) written in the policy as the amount of 
the insurance, and thus became a part of the poHcy; there being 
in the policy no other description of the property insured than 
that contained in the instrument so affixed. The policy contains 
also a provision that this company shall not be liable ''for a 
greater proportion of any loss upon property described in this 
policy than the sum hereby insured bears to the whole sum insured 
thereon." The whole insurance upon the property at the time of 
the loss was $60,000. The loss extended to all the classes of 
property named, and amounted in the aggregate to $51,000. The 
plaintiff seeks to recover from the defendant one-thirtieth of the 
loss upon each of the several classes of property named in the pol- 
icy; that is, the same proportion of the loss as the amount of the 
defendant's insurance bears to the whole insurance, $60,000. The 
defendant contends that its liability is limited to one forty-fifth of 
the amount of the loss. 

Whatever may have been the full purpose or intention involved 
in affixing specific sums to the several items of property insured, all 
of which sums i^gregated $90,000, th^ effect of the clause in the 
agreement that the defendant " covers under this policy * * * 
l-45th part of each of the above-named sums, amounting in the 
aggregate to two thousand dollars," is to apportion the total insur- 
ance of two thousand dollars to these separate divisions of the 
property, so that one forty-fifth of the sums annexed to these divis* 
ions, respectively, shall be taken as the insurance of this company. 
Making the arithmetical computation thus indicated, and inserting 
the one forty-fifth of " each of the above-named sums " in place of 
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those sums, and following the language of the policy, it would ex- 
press the agreement of the defendant to " insure Sellers Hoffinan 
against loss or damage by fire to the amount of two thousand 
doUars." 

On stone bnilding marked "A" on plan $222 22 

On stone bnilding marked ^'B" on plan HI 11 

— ^And so on through the list of twenty -one items. The aggregate 
of the sums thus arrived at would be $2,000. It is obvious that 
such an apportionment of the whole insurance was intended to be 
made, and that«this was not intended as a blanket policy, insuring 
the whole property, without apportionment, in the sum of $2,000. 

Under the clause declaring that the defendant should not be lia- 
ble for a greater proportion of any loss than the sum insured by 
this policy bears to the whole sum of the insurance, this company 
became liable for one-thirtieth of the loss upon each one of the 
specified classes of property, up to the extent of the sums appor- 
tioned to such classes, respectively, by the terms of this policy, — 
that is, its proportion of the loss is as t2,000 is to $60,000, the whole 
sum of the insurance; and, thus computed, the liability of the de- 
fendant would amount to the sum claimed in the complaint, $1,700. 
The contention of the defendant that the amounts set opposite the 
several classes of property in the schedide, and aggregating $90,- 
000, was, in effect, an agreement that a total insurance of that 
amount should be maintained upon the property, and that its liar 
bility should be only in the proportion of $2,000 to $90,000, cannot 
be sustained. No such agreement is expressed, and there is no 
sufficient ground for a legal implication to that effect. Indeed, it 
is more reasonable to say that the policy leaves it wholly to the op- 
tion of the assured to determine what amount of other insurance 
he would carry. "Privilege to make other insurance without no- 
tice " is given. This would certainly allow the assured to take out 
more than $90,000 of insurance, and that is inconsistent with the 
theory of the defendant that the agreement contemplates the spe- 
cific sum of $90,000 as the total amount of the insurance. Our 
conclusion that the defendant is liable to the extent of one-thirtieth 
of the loss is in accordance with the decisions in Insurance Co. vs. 
Hoffman in the Appellate Court of Illinois (reported in 22 Chic. 
Leg. News, 84), and in Hoffman vs. Insurance Co. (38 Fed. Hep., 
487), both of which cases were actions by this same plaintiff to re- 
cover for this same loss, and upon policies like that now before us. 
Order reversed. 
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SUPBEME COURT OF LOUISIANA. 



Appeal from the Giml Dietrict Court for the Parish of Orleans, 

Division " C" 



NEW ENGLAND MUTUAL LIFE INS. CO. 

vs. 

M. C. BANDALL et al.* 

When a creditor receives property from a debtor for the payment of a debt 
for which s^arity has been given, it is the duty of the creditor to hold 
the same impartially for the Joint benefit of himself and surety. He has 
no right to dispose of it or appropriate it without the surety's consent. 
When the creditor intends to look to the surety for payment he is com- 
pelled to preserve unimpaired all his rights against the debtor. If the 
creditor, therefore, does au^ act without the surety's consent, which im- 
pairs his rights of subrogation or the means of enforoiug his claim against 
the principal in case he should pay the debt, the surety will be dis- 
charged. The right of subrogation to the rights of the creditor is an es- 
sential part of the contract of suretyship. 

Batne, Deneoel & Batne, Attorneys for Plaintiff. 

A. H. WiusoN, W. S. Benedict, Jakes McConnell and F. M. But- 
I.EB, for Defendants. 

MgEnert, J. 

The New England Mutual Life Insurance Company, of Boston, 
Mass., sues M. C. Bandall and his bondsmen, and appeals from a 
j udgment of the civil district court which releases the bondsmen. 
The answer of the sureties is substantially as follows : They plead 
a judgment of the prescription of one, two, three, five, and ten years. 
They allege there is no sum of money due said company by Mr. 
Bandall; that if any is due by him it arose through the negligence 
of the company in failing to compel him to make prompt returns of 
collections; that if plaintiff is entitled to a judgment against defend- 
ants, they are entitled to recover from plaintiff the sums of money 
received from the assets turned over by Mr. Bandall, and that they 
are entitled to a judgm^t in reconvention for said amount; that if 

• Decision rendered, Janiuury 6, 1800. 
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any liability existed on the part of the sureties they haTe been dis- 
charged by plaintiffs own acts and doings made without the knowl- 
edge or consent of the defendants in regard to the property and 
assets turned over and consigned to plaintiff by Mr. Randall and 
converted to its own use and benefit by the said insurance compaoj. 

The evidence establishes the liability of Mr. Bandall. There was 
no evidence that the company was guilty of any negligence that 
contributed to the deficiency. Demand was made on the sureties 
and suit commenced before prescription was acquired. The only 
serious defense is that the sureties are discharged by the com- 
pany's acts iu receiving property from Mr. Randall, administering 
it and converting the same to its own use and benefit without the 
knowledge or consent of the sureties. 

Before and after the institution of this suit the company received 
from Mr. Randall a number of insurance policies, upon which it 
placed its own valuation. A fee due Mr. Randall in the insolvency 
of Carriere; a claim against the estate of Santini, $6,315.38, which 
it compromised, as the evidence shows, at considerable less than 
its value ; immovable property in Virginia which the company in 
part disposed of and retained an interest in the remainder which it 
has itself valued; cash paid by Mr. Randall of $740.11; and a trans- 
fer from Mr. Randall of commissions for policies renewed amount- 
ing, it is alleged, to some $9,000 (nine thousand dollars). The full 
value of these assets was more than sufficient to extinguish Mr. 
Randall's liability. The company admits it realized $12,098.12. 

The company received from Mr. Randall all the property he pos- 
sessed and administered it as its own, disposing of it and converting 
it without the knowledge or consent of the sureties. 

It matters not whether the company received the full value of as- 
sets turned over by Mr. Randall. The question is whether the 
company has changed the obligation of the surety and impaired 
any of the rights of the surety against the principal. 

R. C. C, 3061: "The surety is discharged when by the act of 
the creditor, the subrogation to his rights, mortgages, and privi- 
leges can no longer be operated in favor of the surety." 

The company received voluntarily from Mr. Randall all of his 
property. It was appropriated by values placed on it by the com- 
pany, who disposed of all of it either to the company or to others. 
The duty of the company was not to appropriate or dispose of the 
property, whether received before or after the sureties' liability ha<l 
accrued by the deficiency of Mr. Randall without the knowledge or 
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consent of the sureties, but to hold impartially for its own and the 
sureties' benefit. 

This the company has not done. The company has placed the / 
prQperty beyond the reach of the sureties. They cannot demand 
sabrogation to the creditor's rights against the principal to which 
they are entitled under the contract of suretyship. When the 
creditor is to look to the surety for payment he ^s compelled to 
preserve unimpaired all his rights against the debtor. If the credi- 
tor, therefore, does any act without the sureties' consent which im- 
pairs his rights of subrogation or th& means of enforcing his claim 
against the principal in case he should be called upon to pay the 
debt, the surety will be discharged. The sureties in this case may 
haye desired to pay their obligations, which were for $2,500 each, 
take the assets .of their principal to the extent Bjid amount of se- 
euring them against loss and administer them for their joint bene- 
fit The eyidence in the record leaves little doubt but that they 
could have realized more from the assets of Mr. Bandedl had they 
received and properly administered them, or had they been con- 
sulted about their disposition. 

In the petition of plaintiff no mention is made of the transfers of 
the assets of Mr. Baoidall to the company, nor is there any credit 
given to the defendants for the sum realized on them. The plaint- 
iff contends that the acts of the company in taking the property of 
Mr. Randall operated an advantage to the sureties and therefore 
they have no cause to complain. Admitting this to be so the surety 
stands on the strict terms of his contract and even should the act 
be beneficial to him if it in any way changes the contract of surety- 
ship, the surety will be discharged. The creditor has no right to 
laake any change in the obligation. The right of subrogation to 
the rights of the creditor is a part of the obligation and an essential 
one when the contri^t of suretyship is entering into. It exists 
wjiether the surety pays voluntarily or by compulsion. In this case 
it is clear that the creditor by his own act has changed the contract 
of the surety and has placed it beyond the power of the company 
to subrogate its rights against the property of Mr. RandalL 
Judgment afifirmed. 
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SUPREME COURT OF PENNSYLVANIA. 



HOWARD INS. CO/ 

HOCKING.* 

The statute of limitatioDS does not apply to a policy which stipulates that 
such action must be brought within twelve months after the fire. Not 
can such a statute be invoked to sustain a second action not broughr 
within the stipulated time, upon failure of the first. 

The issue of it being premature, on which the first action was decided, was 
not raised in the pleadings, but was held back until the trial after the 
expiration of the twelve months, thus, as was alleged, failing to give 
plaintifif an opportunity to discontinue and begin anew in time. 

Held, That this was not a waiver of the limitation. 

The question of sufficiency of proofs, which was raised at the first trial, was 
decided in favor of plaintiff. 

Held, That this would not sustain the construction that limitation began to 
run from the time of such decision, on the ground that this was the time 
when the right of action first accrued. 

W. H. KooNTZ, for Haxntiff in Error. 

CoFFROTH & RuppBL, for Defendant in Error, 

Mitchell, J. 

The validity of the special agreement as to the time of bringing 
any action on the policy is conceded : Insurance Co. vs. Barr, 94 
Pa. St., 346; Insurance Co. vs. Oil Co., 31 Pa. Si, 448; Insurance 
Co. vs. Conover, 98 Pa. St., 384; Insurance Co. vs. Weiss, 106 Pa. 
St , 20. It follows, therefore, that the statutes of limitation do not 
apply. The very object and spirit of the agreement are to exclude 
the operation of the statute, which would otherwise govern. And 
in the present case the exclusion is so clear and express that noth- 
ing short of an entire disregard of the language used can escape it : 

It is hereby expressly provided that no suit or action against this compauy 
for the recovery of any claim by virtue of this policy shall be sustainable in 
any court of law or chancery * ♦ * unless such suit or action shall be 
commenced within twelve months next after the fire shall have occurred ; 
and, should any suit or action be commenced against this company after the 

* DeciaioQ reudered, NoTember 4, 1889. 
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expiration of the aforesaid twelve months, the lapse of time shall be taken 
and deemed as conclusive evidence against the validity of such claim, any 
statnte of limitation to the contrary notwithstanding. 

The words are not that " no first action '' shall be sustainable, 
but " no action;" and in the face of these words, and the conclud- 
ing clause, " any statute of limitation to the contrary notwithstand- 
ing," we regard the argument that the case is within the purview 
of the second section of the act of 27th March, 1713, relative to the 
bringing of a second action within a year after a reversal of the 
first, as entirely irrelevant. The statute is expressly excluded from 
operation, the second section as much as the first, and the rights of 
the parties must be determined without reference to it. This con- 
dnsion is too clear on general principles to require fortification, 
but there are high authorities very closely in point. In Willson 
Ts. Insurance Co. (27 Tt., 99), Chief Justice Redfield says : 
'' This stipidation ^ ^ ^ is that no recovery shc^ be had unless 
such action shall be commenced," etc. " Such action can only sig- 
nify the action in which the recovery is sought. That must be. 
this action, and all actions in which a recovery is claimed. And 
there is no provision for any exception on account of the failure of 
any such actions. * * * Statutes of limitation would be sub- 
ject to no such exception, unless by the express terms of the stat- 
utes. That a party was driven to a nonsuit in his former suit is no 
excuse for not bringing a suit before the cause of action is barred 
by statute, or by the terms of the contract, unless such an excep- 
tion is contained in the act of limitation :" Riddlesbarger vs. In- 
surance Co. (7 Wall., 386), is a case almost identical with the pres- 
ent. There, the statute of limitations of Missouri provided that if, • 
in any action commenced within the statutory period, the plaintiff 
should suffer a nonsuit, he might commence a new action within 
one year; but the Supreme Court of the United States held that 
this provision did not prevent the bar of the agreement. "The 
rights of the parties," says Field, J., "flow from the contract. 
That relieves them from the general limitations of the statute, and 
as a consequence, from its exceptions also." To the same effect 
are Wilkinson vs. Insurance Co. (72 N. Y., 499), and Arthur vs. In- 
sntance Co. (78 N. Y., 462). It being admitted that the present 
<^ction was not brought within the stipulated twelve months, it is 
mcQmbent on plaintiff to show some escape from the agreed limita- 
tion. Two grounds have been argued with much ingenuity, both 
^Jcpending upon a former action between the same parties. TLat 
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action was brought within sixty days of the furnishing of proofs of 
loss, and was therefore held by this court to be premature : Insur* 
ance Co. vs. Hocking, 115 Pa. Si, 415. 

It is now argued — ^First. That the issue upon which that action 
was finally decided against plaintiff was not raised in the pleadings 
when it should have been, so as to afford plaintiff an opportunity to 
discontinue, and bring a new suit after the sixty days, and still 
within the stipulated twelve months, but was held back by the de- 
fendant until the trial, after the twelve months had elapsed, and 
therefore that the limitation should be treated as waived. It is 
undoubtedly true that any act which tends to mislead the plaintiff, 
while parties are dealing on friendly terms, to avoid litigation, will 
be held to be evidence of a waiver of such a limitation as the 
present; but after suit has been brought, and the parties are deal- 
ing at arms-length, the rule does not apply vnth the same strict- 
ness, and mucU more positive evidence t>f actual misleading, if not 
of intent to mislead, is necessarj to prove a waiver by estoppel 
A defendant, ordinarily, is only bound to make such defense as he 
thinks sufficient for the pending action. If he chooses to omit 
some special defense, he may do so, and take the risk that, if he 
fails on the others, he has thus lost his chanee on the omitted 
ground, but if he succeeds, he stiU has it in reserve, in case of a 
second action. Experience in actions of ejectment affords ample 
illustration of this practice. In the former action between these 
parties the defendant made its defense partly on the ground that 
the action was premature. The plaintiff, on the other hand, 
brought and pursued his action on the ground that, as the insur- 
ance was on a single building, his notice of a total loss was suffi- 
cient, and the sixty days had elapsed between such notice and the 
suit. Each party stood upon his own view of the law, and this 
court sustained the defense. We fail to see in this anything that 
can be considered a waiver of the limitation in favor of the present 
action. . 

Secondly. It is argued that the sufficiency of the proofs of loss, 
having been denied by the defendant in the former action, was not 
really established until the decision of this court; andi as the pres- 
ent action was brought within a year from that decision, it should 
be held to be vrithin the agreement by that equity of construction 
which daj;es the commencement of the period of limitation from the 
time a right of action could first accrue, notwithstanding the agree- 
ment itself names the date ot the fire as the starting point. See 
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Wood, Ins., § 469. The argument is extremely ingenious, but it is 
hardly necessary to go into the question of the equitable construc- 
tion appealed to. The contention must fail for the same reason as 
the preceding one. It is true that the sufficiency of the proofs of 
loss was, in a certain sense, not established until the decision of 
this court; but the same may be said of erery disputed point in 
every litigation. The parties stood upon their respective views of 
the law, and on this point the decision was in plaintiffs favor, but 
what it decided was the rights of the parties as of the date of the 
writ. That the decision did not save the plaintiff's action was his 
misfortune, but it certainly did not give him a new starting point 
for his period of limitation under the agreement, any more than it 
would have done so under a statute, had the statutory period been 
fully run when the court held the first action premature. It may 
be hard for the plaintiff to lose his case on this single point, after 
an apparent victory on the merits; but his agreement is explicit 
and unavoidable, and to sustain this action in the face of it would 
be to substitute a new contract for the one which the parties had 
lawfully made for themselves. That is not the duty or the province 
of courts. The defendant's point should have been affirmed, and 
verdict directed for defendant. Judgment revensed. 



SUPREME COURT OF MICHIGAN. 



ROBINSON 

V8 

CONTINENTAL INS. 00.*^ 

Policy provided that where a promissory note or obligation given for the 
premium remains past dne and unpaid, the company shall not be liable. 
Such a note was past due over ei^ht months at the time of the fire. 
Held, that the company was not liable. Held, that the fact that the 
agent told insured that it was defendant's custom to notify of the matur- 
ity of uotes, and that plaintiff would be so notified, did not render the 
company liable. 

Action by Walter Robinson against the Continental Insurance 
Company on a fire policy. Judgment for defendant. Plaintiff , 
appeals. 

* Decision rendered, October 18, 1889. 
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Atkinson & Vance, for Appellant. 

P. H. Phillips, for Appellee. 

Long, J. 

This action is brought to recover for a loss by fire of property 
insured under a policy issued by defendant company. The x>olicy 
was issued on the 3d day of August, 1885, and was to continue in 
force until July 27, 1888, being three years from the date of the 
approval of the written application therefor (signed by the plaint- 
iff) by the officers of the company at their office in Chicago. The 
loss occurred on October 7, 1886. The court below directed the 
verdict for the defendant. Plaintiff brings error. The foUowing 
condition appears ux>on the face of the policy of insurance : ^' But 
it is expressly agreed that this company shall not be liable for any 
loss or damage that may occur to the property herein mentioned 
while any promissory note or obligation, or part thereof, given for 
the premium, remains past due and unpaid." It appeared upon 
the trial in the court below that the application for insurance was 
made to a solicitor of the company, and at the time of the appli- 
cation a note for sum of $8.60 was executed by the plaintiff, paya- 
ble on February 1, 1886, in part payment of the premium, in case 
the risk was acc^ted. The policy was afterwards made and de- 
livered to the plaintiff, and at the time the fire occurred the note 
had not been paid. It was past due from February 1, 1886. On 
March 30, 1886, this note had been sent by the defendant company 
to the First National Bank of Port Huron, Mich., for collection. 
On October 9, 1886, two days after the fire, the plaintiff called at 
the bank, paid and took up the note, and the proceeds of the note 
were sent by the bank to the defendant at Chicago. Immediately 
after the defendant became advised of the fact that the note had 
remained unpaid until after the fire occurred, it returned the 
money to the plaintiff, who admits having received it. Defendant 
company denies all liability. 

The court below, we think, was correct in holding that no recov- 
ery could be had. The case falls within the ruling of this court in 
Mclntyre vs. Insurance Co., 52 Mich., 188. The stipulation was one 
which the company had a right to make. It was inserted in the 
policy, and the language of it was also embodied in the note. It is 
not claimed that there was any fraud, misrepresentation, or con- 
cealment in procuring the policy to be taken with this clause in- 
serted in the policy. The plaintiff was aware that the policy and 
note contained this clause: It is contended, however, that the 
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terms of the contract were changed by the oral statement of Mr. 
Lutz, defendant's agent, that plaintiff would be notified when to 
pay the note, and by the custom of defendant to notify its patrons 
when and where to pay their notes, and that the note itself was a 
payment of the premium. By the terms of the policy, it is evident 
that the note was not given or received as payment of the pre* 
minm. The policy was to remain valid and in force up to the time 
the note became due, and, if the note was not then paid, the pol- 
icy was to lapse. This is the plain meaning of the terms of the 
policy. There is no force in the other suggestions. By the terms 
of the policy, the note was payable at the office of the company in 
Chicago, or at its office in New York, or to any authorized person 
having such note in possession for collection. The plaintiff made 
no effort to pay it until after the fire occurred, though it had been 
in the bank there from the March previous. It is apparent that, if 
he had been as diligent in search for his note before the fire as 
after^ he would have had no difficulty in finding it, and making pay- 
ment in time to have kept his poKcy alive. As it is, he is bound 
by the contract which he has made. The judgment of the court 
below must be affirmed, with costs. The other justices concurred. 



SUPREME COURT OF ILLINOIS. 



SHAPFER 

vs. 

TRAVELERS INS. CO.*j 

The insured was injured by the breaking of an improvised rope by which he 
was lowering himself from a window in order to escape from an officer. 

Held^ That this was a volnntary exposure to unnecessary danger within the 
meaning of an accident pohcy . 

The opinion of the appellate court, here affirmed, was as follows: 
This was an action brought to recover upon a policy of insurance 
npon the life of Charles Shaffer, in favor of his mother, the appell- 
ant. The policy contained, among others, the following clause: — 

This insurance does not cover disappearances, nor injuries of which there is 
no viftible mark on body, nor accident, nor death or disability resulting wholly 

* Deolilon rendered, October 81, 1689. 



Digitized by 



Google 



286 Report of Uecvnons. [ JfarcA, 

or partly, directly or indirectly, from any of the following oaosea, or while so 
engaged or aifected, * * * yolnntary exposure to onneceesary danger. 

Sarah Allison, the woman from whose room deceased attempted 
to get away at the time he was killed, testified that he came to her 
room about half-past five in the evening; that a few minutes after- 
wards policemen came to her room, hammered at the door with 
their elubs, and demanded admittance, which she refused. That 
deceased went into the hallway twice to get down by the stairs, then 
returned and prepared to go out of the front window; that he took 
a piece af selvage that was lying on the floor, torn from bed-ticking 
cloth, which was about six inches wide. He tried the strength of 
it over his knee, with both hands, and then under his foot, and then 
said he knew it would hold him. He then tied it to the leg of a 
sewing machine sitting near the window, and, holding to the strip, 
started out of the window to let himself down to the brick sidewalk 
about fifteen feet below. Parties out in the street state that they 
saw deceased come out of the window, and let himself down a foot 
or two, when the strip of bed-ticking broke, and he fell, striking his 
feet against an iron circle that projected from the store door be- 
neath him, which turned him over so that he struck the walk upon 
his head, and received such injury as caused his death. The bare 
statement of the manner that deceased came to his death brings it, 
we think, clearly within the clause of the policy of " voluntary ex- 
posure to unnecessary danger," and fuUy justified the trial court in 
taking the case from the jury, and directing them to find for ap- 
pellee. 

GsoBGE R. TiLTON, and W. R. Lawrence, /or Appellant. 

F. BooKWALTEB and J. B. Mann, /or Appellee. 

Per Cubiam. 

We are entirely satisfied with the judgment of the appellate court. 
The evidence clearly proves that the deceased came to his death by 
his own voluntary exposure to unnecessary danger, and there is no 
evidence tending to prove otherwise. The case is too plain for argu- 
ment. Had a verdict been rendered for the plaintiff it would have 
been the unquestioned duty of the court to have set it aside; and 
t was therefore proper to instruct the jury, as was done, to find for 
the defendant The judgment is affirmed. 
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SUPREME JUDICIAL COURT OP MASSACHUSETTS. 



TATEUM^ 

vs. 

ROSS.* 

B* effected an insurance npon the life of T. in his favor for 95,000, in order to 
secure the payment of a debt of $1,900 together with such assessments 
and other barges as he might incur in connection with the iusurance. 
In a contract oetween R. and T., reciting these facts, it was stipulated 
that upon payment of the whole debt with interest and such charges, 
R. would assign the policy, and a^ of R.'s interest in the insurance, to T. 
or his representatives. 

Meld, That R. held the policy or proceeds of it simply as collateral security, 
and the administratrix of T. was entitled to recover from R. any excess 
of the proceeds above the debt and expenditures. 

Meld, That a bill in equity was the proper remedy, since the relation of R. to 
T. was one of trust, and an accounting was necessary. 

F. A GAamx and C. W. Wood, for AppeUant. 

W. S. B. Hopkins, for Appellee. 

Knowlton, J. 

The rights of the parties in this case depend upon the meaning 
of the contract, a copy of which is annexed to the plaintifi's bill. 
The defendant contends that, under the contract, his right to the 
policy was absolute, and that he was entitled to all the proceed of 
it, unless Thomas E. Tateum in his lifetime availed himself of his 
right to have it upon payment of the debt due the defendant, 
together with the premiums and the expenses of obtaining and 
continuing the insurance. The plaintiff, on the other hand, con- 
tends that the contract shows the existence of a debt, payment of 
which the policy was given to secure, and that the right of the 
defendant was simply to hold the policy, or the proceeds of it, as 
collateral security. 

A careful examination of the contract sustains the contention of the 
plaintiff. If the theory of the defendant were correct, that his title 

• Decision rendered, Janwurj % 1890. 
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was absolute, subject to the contingency that Tateum might pay th( 
debt and have an assignment of the policy at any time during his life 
on Tateum's failure to pay in his lifetime, the defendant's title woulc 
become perfect, and he would retain the $5,000, while the debt woul( 
remain unpaid, and Tateum's estate would be liable to pay it. Sue! 
a result cannot be presumed to have been contemplated by th 
parties; and a construction of the contract which would lead to i 
should not be adopted^ uuless the language requires it The whol 
tcDor of the writing is inconsistent with thisA'iew. The defendai 
is said to have effected the insurance " for the purpose of securing th 
payment of his said debt," and the $5,000 *' is made payable to sai 
Ross * * * for the purpose of securing payment of said Rosi 
debt, as aforesaid, also to secure payment of aU death assessmeni 
which may be paid by said Boss," etc. On payment of his debt an 
expenses the defendant agrees to assign " to said Tateum, or hi 
legal representatives," using language applicable in case of a r< 
demption of the insurance after Tateum's death; and he recogoizc 
the existence of an interest in the insurance belonging to Tateun 
separate from his own, when he uses the words " all his [Tateum'E 
interest in said insurance which I have, together with all my righ 
title, and interest in and to said insurance policy on the life ( 
said Tateum." 

There is no doubt that the defendant's agreement was upon 
sufficient consideration; for the writing expressly recites that h 
undertaking was in consideration of the facts previously stated, an 
the policy, which is made a part of the case, shows that Tateum ai 
sisted in procuring it, answered interrogatories propounded to hin 
and signed the application. We are clearly of opinion that th 
plaintiff has a right to redeem the insurance under the contract. 

The defendant contends that, at all events, the plaintiff is not ei 
titled to relief in equity, and that her remedy, if she has any, is i 
law. But it appears that the defendant stood in a relation of trui 
to Tateum, with authority to pay out money from time to time c 
account of the insurance in which Tateum had an interest, and thi 
Tateum had no means of knowing what payments were so made, e: 
cept by an account, which it was the duty of the defendant to rei 
der. Without the account, which the defendant refused to give he 
the plaintiff could not know for what sum to bring an action at la^ 
The demurrer was rightly overruled, and the decree was well wai 
ranted by the facts proved. Decree affirmed. 
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The bnilding was described in the policy as ** insured as a morocco factory.' 
No business was carried on for six months previous to the fire. Posses- 
sion had been surrendered by the tenant, all machinery remained in the 
bnilding, which was in the hands of an agent for rent, who made freauent 
visirs, sometimes to show it to applicants for rental. A watchman lived 
next door. 
ftU, That the bnilding was vacant or unoccupied within the meaning of 
the Dolicv. 

amount of the loss to the mortgagee to whom the 
)d, took an assignment of the mortgage. The 
usurer the cost or the assignment and demanded 
ortgage. 

Dt ineffectual because accompanied by a demand 
lition. 



Digitized by 



Google 



290 Bepori of Dedsuyns. {AyrU^ 

Statement of Facfs by Editor Insurance Law Journal. 

The policy provided that it should be void in case the building 
became vacant or unoccupied without the company's consent. The 
company refused payment on the ground of violation of the provis- 
ion, but afterwards took an assignment of the policy from the 
mortgagee to whom it had been assigned, paying therefor the 
amount of the policy with accrued interest on the mortgage. The 
insured tendered to the insurer the amount of the interest and 
expenses, and demanded the delivery of the bond and mortgage 
and a satisfaction of the latter. Action was^ brought to compel a 
delivery of the bond and satisfaction of the mortgage. 

H. C. M. lsaiL&iUM,for AfjpellanL 

N. C. MoAK,/o7' Respondent, 

Bbown, J. 

The appeUant excepted to the finding that '' the insured property 
at the time of the fire was in the occupation of the plaintiff, and 
askes .this court to review that finding on the ground that it is 
without evidence tending to sustain it. 

It it claimed by the respondent that that question is not review- 
able here for the reason that the case contains no statement'that all 
the evidence given on the trial is contained within it, and cites 
Porter vs. Smith (107 N. Y., 531), in support of his contention. 

In the case cited it was sought to have the generld term review 
a finding of fact made upon conflicting testimony, and this the gen- 
eral term refused to do, in the absence of a statement in the case 
that it contained all the evidence given on the trial, and this court 
sustained that ruling. 

The case has no application to the question now presented, as a 
finding without evidence to sustain it is a ruling upon a question of 
law, Code, § 993, while a finding upon conflicting testimony is a 
ruling upon a question of fact. Section 992. 

This court reviews rulings upon questions of fact on appeals from 
judgments entered upon reports of referees, or on decision of a court 
without a jury, in the single instance of a reversal of the judgment 
by the general term upon the facts. But a finding of fact without 
evidence to support it has always been regarded as a ruling upon a 
question of law, and, if excepted to, presented a legal question 
reviewable in this court: Mason vs. Lord, 40 W. T., 477; Cox vs. 
James, 45 id., 557; Perkins vs. Hill, 56 id., 87; Pollock va Pollock, 
71 id., 137; Sickles vs. Flanagan, 79 id., 224. 
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Under the Old Code exceptions to findings of fact were essential 
to their review upon appeal whether they presented rulings upon 
questions of fact or rulings upon questions of law, and it was not 
necessary to their proper presentation to the general term that the 
case on appeal should show affirmatiyely that it contained all the 
evidence given upon the trial: Perkins vs. Hill, 56 N. T., 87. 

In the case cited it was held that when exceptions were taken to 
findings of fact and a case made for the purpose of reviewing them, 
that it would be assumed that all the evidence in support of the 
findings excepted to was inserted in the case. That if any evi- 
dence was omitted by the party making up the case it was the duty 
of the respondent to cause to be inserted by amendment all evidence 
which he deemed material to sustain the findings excepted to. 

The New Code made no change in the mode of reviewing rulings 
upon questions of law. Exceptions must now be taken or the 
appellate court will not review such ruling. Sections 992 to 997. 

But as to rulings on questions of fact exceptions are not under 
the present Code permitted, and hence there is nothing to notify 
or warn the successful party of his opponent's intention to ask the 
appellate court to review such finding, unless there is a statement 
in the case on appeal that it contains all the evidence; and hence 
it was decided in Porter vs. Smith, supra, that in the absence of 
such a statement the respondent might rely on the assumption that 
there was no intention to ask a review of rulings on questions of 
fact. But as to rulings on questions of law there is no need to 
depart from the practice sanctioned in Perkins vs. Hill. Ail excep- 
tion appearing in the proposed case serves as a notice to the 
respondent of an intention to raise the question of error in the rul- 
ing excepted to, and puts on him the responsibility of adding by 
amendment any needed proof upon the particular question, just as 
a certificate that the case contains all the evidence notifies him of 
an intention to review the question of error in findings of fact based 
on the allegation of insufficient proof. 

I have been unable to find any authority to the effect that this 
court would not review a finding of fact excepted to on the ground 
that there was no evidence to support it, unless the case affirma- 
tively showed that it contained all the evidence, except the dictum 
to that effect in Cox vs. James (45 N. Y., 567), and this ruling must 
be deemed to be overruled in Perkins vs. HIQ. 

The learned judge who wrote the opinion in Cox vs. James con- 
cnrred in the decision in the case last cited. 
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In the recent case of Bedlow vs. N. Y. Floating Dry Dock Co 
(112 N. Y., 269), the chief judge sajs: '' Exceptions to alleged find 
ings of fact when they are unsupported by evidence * ♦ '■ 
present questions of law reviewable in this court.*' 

In that case there was no certificate or statement to the effec 
that the case contained all the evidence. 

These views lead to the conclusion that a statement that all tb 
evidence given on the trial is contained in the case is not essentii 
to present for review in this court a finding alleged to be witLoi] 
evidence to sustain it. 

The appellant is therefore correct in his claim that the findin 
excepted to is properly before the court for review, and we mut 
assume that all the evidence introduced on the trial bearing upo 
the fact of occupancy has been inserted in the case. 

We think the evidence does not justify the conclusion that th 
premises at the time of the lire were occupied within the meanin 
and contemplation of the parties to the contract. 

The property is described in the policy as " occupied as a m( 
rocco factory. " Manufacturing business was carried on there uni 
July previous to the fire. The plaintiff lived in Newark, New Je^ 
sey, and he testified that he received rent up to July, and after thi 
no business was carried on there. 

All the machinery remained on the property, but the buildin 
was closed and locked and was in the hands of Edward Falkner f 
agent for the plaintiff for rent. Falkner had a key and made fr4 
quent visits to the property, sometimes to show it to applicants wb 
came to rent it. John Halpin lived next door and was a watchma 
there, but at what time or how often he visited the property do< 
not appear. The plaintiff had not visited the building within 
month preceding the fire, which occurred on January 4, 1884 

It has been decided that a dwelling-house to be in a state of occi 
pation must be the customary abode of human beings; not absc 
lutely and uninterruptedly continuous, but the house must be tl 
place of usual return and habitual stoppage : Herrman vs. Adriut] 
Ins. Co., 85 N. Y, 162; Cummins vs. Agricultural Ins. Co., 67 id., i:6< 

It was not in the contemplation of the parties to the contra< 
under consideration that the building insured should be the hom 
or place of abode of any person, and the decisions relating to sim 
lar provisions in policies upon dwellings are not material except \ 
show that while a dwelling-house will not be regarded as occupie 
unless it is the home or dwelling-place of some person, ye 
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on a trip-hammer shop; the policy contained a condition making i1 
void in case the building remained unoccupied for thirty days with- 
out notice, and it was held that " it was not sufficient to constitute 
occupancy that the tools remained in the shop and that plaintifTc 
son went through the shop almost every day to look around and 
see if things were right, but some practical use must have beei 
made of the building." This case was followed in Ash worth vs 
Ins. Go. (112 Mass., 422), a case of insurance upon a house and 
barn, the court saying that " occupancy as applied to such build- 
ings implies an actual use of the house as a dwelling-place anc 
such use of the barn as is ordinarily incident to a barn belonging 
to an occupied house, or at least something more than a use of ii 
for n^ere storage." 

This citation of authorities is sufficient to s^ow that to constitute 
occupancy of a building used for manufacturing purposes ther< 
must be some practical use or employment of the propert3^ Iti 
use as a place of storage merely is liot sufficient. The conditio) 
against non-occupancy must be construed and applied in referenc( 
to the subject-matter of the contract and of the ordinary incident 
ttending the use of the insured property. 

The insurer has a right by the terms of the policy to the oar< 
and supervision which is involved in the use of the property con 
templated by the parties at the time of entering into the contract 

Thus, as has been said, a policy on a church would not be deemec 
violated from non-occupation because it was only used on Sundaye 
nor would a school-house be deemed unoccupied during vacatioi 
time, nor a manufactory during suspension of business at night or oi 
Sundays or holidays, or from breakage of machinery, or from an^ 
other temporary cause, because these periods of non-occupatioi 
are incident to the uses of the property and in contemplation o 
the parties to the contract. But in this case there was a total anc 
absolute suspension of business The tenants who had used th< 
property ha^^l moved away, and the property was placed in th< 
hands of an agent for rent. The owner was seeking for it new usei 
and new occupants. 

* There is nothing in the evidence to indicate that the business o 
manufacturing leather would necessarily be resumed by any one 
but even if it was intended to rent it for such purpose only, it wai 
at the time of the fire abandoned as a place of business, and with- 
out practical use or employment, and the insurer was therefore 
deprived of the care which would have been exercised over the 
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employed. Under such circumstances, wc 
within the meaning of the policy. Thai 
the one understood by the parties finds 
he fact that Falkner, the agent, was noti- 
h Company that the property was unoccu- 
ar condition in the policy issued by thai 
isent that the " buildings remain unoccu- 
mber 1st, 1883," and paid an additional 

Lt. 

to a reversal of the judgment, but inas- 

ial other evidence may be produced, it is 

briefly to the other points raised by the 

ender was not effectual to entitle plaintiff 

-eason that it was conditioned on the exe- 

satisfaction of the mortgage. 

learned counsel for the appellant do not 

) distinction must be observed between 

added not embraced in the contract or 

the tender would cause the creditor to 

h the conditions are such as the debtor, 

, has a right to insist upon and to which 

to object. 

bJI cases in which the tender is made on 
extinguish the debt. The acceptance of 
reditor and compels him to admit that the 
3 amount due, and estops him from assert- 

)\j stated by Lord Denman in Bo wen vs. 
ollows: " All persons who make a tender 
irpose of extinguishing debts. If they 
creditor shall take the sum offered and 
rosecute his claim for more., such a tender 
ut if a party says: *I will not pay this 
receipt for it as the whole amount due,' 

Noyes vs. Wyckoff, 114 N. T., 204; 23 N.Y. 
1 Bank vs. De Graw, 23 Wend., 342; Wood 
md the English cases cited in the opinion, 
dispute as to the amount of the debt, a 
bricted by such conditions as by the terms 
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of the contract are conditions precedent or simultaneous to the pay- 
ment of the debt or proper to be performed by the party to whom 
the tender is made: Wheelock vs. Tanner, 39 N. T., 481; Cass vs. 
Higenbotom, 100 id., 253; Saunders vs. Frost, 5 Pick., 259; Ocean 
Nat. Bank vs. Fant, 50 N. T., 474; Cutler vs. Goold Co., 43 Hun., 
616; Bailey vs. Buchanan, 115 N. T., 297; Smith vs. Rockwell, 
2 Hill, 482. 

In the case first cited the condition was that a mortgage should 
be discharged. In Gass vs. Higenbotom the condition was that cer- 
tain diamonds deposited as collateral to the debt should be returned. 
In Saunders vs. Frost a release was demanded. In Ocean Nat. 
Bank vs. Fant it was held that a demand of payment of a promis- 
sory note without an oflfer to return collateral securities was insuf- 
ficient to charge an endorser. In Smith vs. Bock well it was held 
that a maker or endorser is not bound to pay a negotiable promis- 
sory note without receiving it as their voucher 

In Cutler vs. Goold Co., it was Ulld that the plaintiff was justi- 
fied i^ requiring that certain negotiable notes given to defendant 
and not due should be delivered up to him as a condition of parting 
with the money tendered. And in Bailey vs. Com'rs of Buchanan, 
it was recently hel I by this court that the obligee of a bond hav- 
ing the option to redeem has a right to<. demand as a condition 
of payment the surrender of the bond and all the coupons in the 
holders' possession. 

In all these cases the party making the tender had a legal 
right to insist as a condition of payment thfit the party to whom 
the tender was made do things demanded, and for that reason 
cDupling such condition to the acceptance of the tender did not 
destroy its effects. 

A debtor who has transferred securities as collateral to the debt 
has a legal right, upon payment of the debt, to have such collat- 
erals reassigned to him, and a tender of the debt is not destroyed 
by making a condition of its acceptance that the creditor transfer 
the collaterals to him, because that condition is one the debtor has 
a right to insist upon, and the creditor no right to refuse; so a 
mortgagor who pays a bond and mortgage has a legal right to have 
the mortgage satisfied on the record. In no way except by a cer- 
tificate of the holder of the mortgage can that result be accom- 
plished. It is within the terms of the contract between the par- 
t ies, and is a thing which, on payment of the debt, the mortgagee 
is under an obligation to do, and one which a court of equity 
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would compel him to do. It is a condition, therefore, which the 
mortgagor has a right to attach to the tender of the debt, and does 
not destroy its effect. The tender found by the trial court was, 
therefore, sufficient 

Itllt was incumbent upon the plaintiff to keep his tender good and 
upon the commencement of the action to have deposited the money 
in court. The effect of the tender is to stop interest and prevent 
costs, and to be effectual for such purpose must he kept good by 
the debtor, and whenever he seeks to make it a basis of affirmative 
relief it must be paid into court, where the creditor can get it, and 
that fact alleged m the pleadings. It then becomes the creditor's 
money, and the debtor cannot dispute his right to it: Becker vs. 
Boon, 61 N. Y., 322; Tuthill vs. Morris, 81 id., 100; Sheriden vs. 
Smith, 2 Hill, 538; Storer vs. McGraw, 11 Allen, 527. 

No objection was taken in the answer to the failure to aUege a 
payment into court, and we think that act could, in the absence of 
any objection in the pleadings, have been performed on the trial. 
And as no objection was taken at the trial the assumption must now 
be that it was performed. 

Opportunity was there given for objections, and when none are 
made, and the party whose duty it is to object remains silent, all 
reasonable intendments will be made by the appellate court to 
upbold the judgment: Jencks vs. Smith, 1 N. Y., 90; Ford vs. ' 
Monroe, 20 Wend., 210; Carman vs. Pultz, 21 N. Y., 547. We can- 
not therefore assume that an act so essential to the relief sought 
by the plaintiff was not performed. 

The judgment should be reversed and a new trial granted, with 
coats to abide the event. 

Bradley, Haight, and Parker, J J., concur; Potter, J., concurs in 
result; Follett, Ch. J., and Vann, J., dissent. 
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SUPREME gOURT OF MINNESOTA. 



STATE EX RBL. ATTORNEY-GENERAL) 

vs. 

FIDELITY & CASUALTY INS. CO.* 

1. Quo warranto held to be a proper proceeding to try the right of a foreigi 

corporation to carry on its corporate business in this state. 

2. The legal propriety and effect of the action of officers of the executiv 

department of the state may be determined by the courts when the fl*in' 
are brought in question in causes requiring Judicial action. 

3. The insurance commissioner^ in issuing certificates allo¥ring foreign ^^i 

5 orations to do business in this state, acts in a ministerial capacity. Hi 
etermination is not judicial and final. 

4. In accordance with the policy of our state, and of the interstate 1a^ ^ 

comity, foreign insurance corporations are allowed to carry on businea 
in this state. A foreign corporation, which has complied with our la^' 
should not, as measure of retaliation, by force of our retaliatory statut 
(section 269, c 34, Gen. St., 1878), be excluded from doing business here 
upon the ground that the laws of the state where such foreign oorpors 
tion was created would exclude corporations of this state f^om doin 
business there, unless it is clearly apparent that such is the effect of th 
foreign law. The proper effect of the statutes of New York in this pa^ 
ticular being considered doubtful, and the manner of their practice 
administration being undisclosed, a judgment of ouster against tb 
respondent, a New York corporation, refused. 

John B. & W. H. Sanborn, for the State, 

Davis, Kelloog & Severance (Thos. S. Moore, of counsel), fi 
Respondent, 

Dickinson, J. 

This is a proceeding upon information in the nature of qu 
warranto to try the right of the above-named respondent, a co 
poration of the state of New York, to carry on within this stal 
the business of insurance against these three classes of risks; vi: 
injury or death of persons caused by accident, breach by trust I 
persons holding places of public or private trust, and the breaka^ 
of plate-glass. The case is presented for decision upon tl 
relator's demurrer to the answer of the respondent. It is co; 

* Decitlon Rendered, December 27, 1888. 
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he respondent that this is not an appropriate 
We hold the contrary. A state has the 

prohibit foreign corporations from exercis- 
trrying on their ordinary corporate business, 
d when, in defiance of such prohibition, and 
foreign corporation does aesume to exercise 
a manner affecting the public interests, quo 
the purposes of determining the right in 
ing a remedy, although it is true that the 

1 no power to affect by their judgments the 
foreign corporations. We can restrain the 
n jurisdiction, of corporate franchises incon- 
sovereignty, whether the corporation whose 
►e domestic or foreign: State vs. Kailroad 
see People vs. College, 5 Wend., 211. It is 
e respondent that we ought not to entertain 
B the determination of the question whether 
nd admitted to transact its business in this 
Law to a branch of the executive department 
the judicial department of the state has no 
^ver the action of the executive department. 

respondent fail to distinguish between the 
cial department to control the action of 
the power and duty of the courts to deter- 
) them, the rights of parties^ although the 
ect of the action of executive state officers 
IS brought in question. We have assumed, 
lat the insurance commissioner, in respect to 
ties, is exempt from judicial control, 
lissioner, in granting certificates or licenses 
3 to do business here, acts in a ministerial 
nation and action are not judicial and final, 
lereafter recited, prohibits foreign corpora-^ 
'cumstances, to do business in this state, the 
bhe commissioner in disregard of that statute 
The respondent became incorporated in 
ew York. The statute of that state then in 

the incorporation was effected (chapter 463, 
lently amended), authorized the incorpora- 
khe purposes of carrying on either one (only) 
departments " of insurance therein specified. 
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The '* first department " related to what may be briefly referred to 
as ordinary life insurance. The " second department," or specifica- 
tion of the purposes for which such incorporation was allowed, 
embraced, among others, the three kinds of risks against which, as 
is above stated, this company was organized to insure. In 1879, 
aftar the incorporation of this respondent, a statute was enacted 
amending the prior law above referred to. This amendatory act 
also authorized corporations to be organized for the purposes of 
insurance, as specified in two *' departments" of the act, the first of 
which wd may agiin refer to as embracing ordinary life insurance. 
Ta3 *'3e3onI depirtment" consisted of seven specified kinds or 
cla^des of risks, among which, designated as the second, third, and 
fifth classes, respectively, were the three kinds of risks above stated, 
which this respondent had been authorized to insure against, and 
in which business it is engaged in New York and in this state. 
Section 2 of this act declares that " no company organized under 
this act for the purposes named in the first department shall under- 
take either of the risks named in the second department, and no 
company organized under this act for either of the purposes men- 
tioned in the second department shall undertake any business 
mentioned in the first department, nor shall any such company 
hereafter organized undertake or do more than one of the several 
kinds of*in3urjtnc9 mentioned in said second department; and no 
conpaay organized unier this act shall undertake any business or 
risk except as herein pr3vided: provided, that nothing herein 
coatiined sball affect the business of any company heretofore duly 
organized under the second department of this act." Section 6 
forbids th3 organization of companies under this act with a less 
capital than $100,003; ani further provides that *'no company 
organized for the purposes named in the second department shall 
commence business until they have deposited with the superintend- 
ent of the insurance department of this state at least the sum of 
$100,000," invested in a manner specified. Section 14 forbids any 
company or association incorporated by or organized under the 
laws of any other state government to do business unless it has the 
amount of capital required by the sixth section, and invested in a 
manner specified. A statute of the state of New York enacted in 
1881, amending a prior law enacted in 1877, required that every 
corporation or association, organized under the laws of that state 
or of any foreign country, to insure against damage to plate-glass, 
shall deposit $100,000 in securities with the insurance department 
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of that state; and that no corporation or association, existing under 
the laws of anj other state of the United States with authority to 
insure against damage to plate-glass, should be permitted to trans- 
act business without haying made a deposit of securities of the 
same amount with an officer of the state wherein such corporation 
or association may haye been organized. In 1884 a statute was 
enacted in the statfTof New York providing that insurance compa- 
nies incorporated under the laws of any other state should not 
transact business in that state until they had complied with the 
insurance laws thereof, haying first appointed the superintendent of' 
the insurance department their attorney, upon whom pro^ss against 
them might be served. 

In our statute law is embodied this provision (chapter 34, Gen. 
Si, 1878, § 269): "When, by the laws of any other state or nation, 
any taxes, fines, penalties, licenses, fees, deposits of money or of 
securities, or other obligations or prohibitions, are imposed on 
insurance companies of this state doing business in such other 
state or nation, or upon their agents therein, so long as such laws 
continue in force the same obligations and prohibitions, of what- 
ever kind, shall be imposed upon all insurance companies of such 
other state or nation doing business in this state, and upon their 
agents here." This respondent corporation has a capital of $250,- 
000, has deposited securities as prescribed by the laws of the state 
of New York, and has complied with all the requirements of those 
laws. In 1881 the corporation, having complied with the require- 
ments of the statutes of our own state concerning foreign insur^ 
ance companies, as it has also ever since done, received from the 
insurance commissioner of this state a license or certificate of 
authority to do business in this state, since which time such 
certificates have been issued yearly. The validity of our statute, 
just recited, is not questioned. We are called upon to consider 
whether its proper effect is to exclude this respondent from prose- 
cuting in this state its proper corporate business of insurance as 
to the several classes of risks above referred to, in view of the 
restrictions which, as is claimed on the part of the relator, the 
statutes of New York impose upon corporations which might be 
organized in our own state for like purposes. This company was 
lawfully incorporated for all these purposes in the state of New 
York, and, as is apparent from the proviso in section 2 of the act 
of 1879, there has been n6 attempt or purpose to abridge its 
charter rights, or the scope of its corporate action. It still is 
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lawfully pursuing in that state the business for which it wa 
lawfully incorporated. The policy of our own state, expressed i 
its insurance laws, in harmony with the general policy and law c 
comity prevailing among the states, allows such foreign corpora 
tions to engage in business here. This corporation has comphe 
with the requirements of our statutes, and there is nothing in it 
character or purposes opposed to the policy x>r the laws of thi 
state. In view of this interstate law of comity, and of the polic 
of our state, manifest in its legislation to allow such foreig 
corporations to do business here, this corporation should not, as 
merely ret^atory measure, be excluded from doing so by a judg 
ment of ouster, unless it is clearly apparent that the case is withi 
the scope of our ''retaliatory statute," as such laws have bee 
termed; or, in other words, unless it is clearly apparent that ] 
corporations were created within this state for the same purpose 
they would be excluded by the statutes of New York from prose 
cuting their corporate business there, with substantially the sam 
privileges enjoyed by this respondent Whether that is clearly tb 
effect of the statutes of that state, to which we have referred, i 
the question to be determi ed. This may be reduced to the moi 
particular questions — First, v^hether a corporation of Minnesoti 
having authority by its charter to insure against the several classe 
of risks specified in the second department of the New York statat 
of 1879, might exercise that right in that state; and, seconc 
whether the laws of the latter state so discriminate in favor of thi 
respondent and a«rainst all foreign corporations in respect to th 
requirements as to the amount of capital and of deposits as t 
make our retaliatory statute applicable. 

In considering the effect of the New York statutes it should h 
borne in mind that not only may the law of comity, by whici 
generally corporations created under the laws of one state ar 
allowed to extend their business into other states, be set aside b; 
directly prohibitory legislation, but that the result is the sam 
where from the general course of legislation it is clearly apparen 
that it is opposed to the established policy of the state to alloi 
foreign corporations thus to act: Bank vs Earle, 13 Pet, 519, 692 
Union vs. Yount, 101 U. S., 352; 2 Mor. Priv. Corp., §§ 960, 96fi 
The statutes to which we have referred do not directly prohibi 
foreign corporations from insuring against more than one of th( 
several kinds of risks specified in the second department of thi 
act of 1879. Section 2 of that act relates in terms only to domestic 
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it state, the language being that '' no compan; 
Mb act " shall, etc., and, " nor shall any sue] 
Latact does expressly restrict the operation o 
>ns, thereafter organized, to one of such classe 
from that specified reservation the conclusioi 
that the general established policy of the stai 
exercise of such privileges by foreign corpora 
om doubt. Whether that is the effect of th( 
York we cannot settle by any decision we ma; 
>urts of that state can authoritatively determini 
Dice of any judicial construction of the law b; 
itate, or of a practical administration of it, in i 
I to foreign corporations, our retaliatory ac 
led applicable if it is felt to be doubtful how thi 
rk should be construed, even though we migb 
that their probable effect is to restrict th< 
n corporations to a narrower field than tha 
^ondent. We do not, therefore, find it necessary 
iun upon the question whether the establishec 
i state of New York forbids foreign corporationi 
) than one of the several classes of insuranc< 
It is enough for the purposes of this case tha 
be a matter of reasonable doubt. It is no 
esume that the omission in the act of 1879 t< 
zt to foreign corporation^, the same restriction! 
)d upon domestic corporatons thereafter to b< 
/he result of mere inattention. The omission ii 
expressed restriction so plainly made only ii 
tions to be organized under that act, that it ii 
was no intention to expressly declare the sam< 
foreign corporations. This Amission is mor( 
t is considered that, while in the same ac 
)n was directed to the conditions to be observec 
iions doing business in that state, there is noth 
irpose to restrict the scope of the business t< 
several classes of insurance. Yet, presumably 
w that not only by the law of comity, but by th( 
ery act, foreign insurance companies were per 
)to that state the business for which they hac 
unless that should be prohibited either bi 
: by implication, upon grounds of public policy 
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manifest from the general course of legislation. See authorities 
last cited. It is at least doubtful whether the act of 1884 affects 
the case. It is not apparent tibat ''the insurance laws" of the 
state, which foreign corporations were required to comply with 
before transacting any business there, were intended to embrace a 
particular statutory restriction as to the scope of the business in 
which domestic corporations* organized subsequent to the act of 
1879, might engage. The effect of the law of 1879 was to limit the 
purposes for which domestic corporations might be formed to one 
of the several specified classes of insurance. The act of 1884, as 
well as that of 1879, recognizes the right of foreign insurance 
companies to extend their business into that state. In requiring 
them to comply with the laws of that state it was not intended that 
they should become re-incorporated there with such restrictions as 
the statutes provided as to the organization of domestic corpora- 
tions. The foreign corporation was allowed to act and do business 
under the law of its being, its charter, subject to such regulations 
as the legislature might impose. The more reasonable construc- 
tion of the act of 1884, so far as it is here material, is that it 
required conformity to the laws enacted with respect to foreign 
corporations, and to those of a more general character, applicable 
alike to all corporations engaged in the business of insurance. It 
is not therefore clearly apparent that the laws of New York prevent 
a Minnesota corporation, chartered for doing insurance business of 
the several classes in question, from carrying on the same business 
in that state, and we shall assume that they do not, as we turn our 
attention to the second of the two questions above stated. If such 
is the case, there remaias but little to decide. For the reasons 
above given we shall not express what, in our opinion, may be the 
possible or probable effect of the statute of New York upon the 
point in question, considering that if the proper construction is 
doubtful, the case is not one for the application of our retaliatory 
law. The provisions of section 6 of the act of 1879 are applicable 
only to domestic corporations. If foreign corporations, when 
authorized by their charters, may carry on in New York the several 
kinds of insurance here in question, we do not think that section 14 
should be construed as requiring $100,000 of capital and deposited 
securities for each of the different classes of risks engaged in. The 
amount fixed by section 6, as to domestic corporations, is $100,000. 
Section 14 only requires foreign companies to have " the amount of 
actual capital reqtiired by the sixth section of this act for compa- 
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nieB of this state;" that in, $100,000. Nor does the act of 1881 
contain anything justifying this proceeding. If a Minnesota cor- 
poration, whose charter authorizes it to insure plate-ghiss, shall 
undertake to do that one class of insurance business in the state of 
New Tork, a deposit of securities to the amount of $100,000 is 
required to be made in this state. Domestic corporations of the 
state of New Tork rest under the same obligation. The fact that 
this respondent corporation is also lawfully engaged in other kinds 
of insurance does not affect the case. It is required to make, and 
has made, the same deposit of securities that our corporations 
would be required to make. It is, therefore, our opinion there 
should be no judgment of ouster against this respondent. Writ 
quashed. 



SUPKEME COURT OF AEKANSAS. 



MoQUEENET \ 

vs. ) 

PHCENIX INS. CO.*) 

A policy InsnTing in separate sams on two dwellings within the same enclos- 
ure, abont thirty feet apart, for a single gross preminm, stipulated that 
it shoald be void if the premises became vacant or onoccnpied. One 
building was vacant and the other occupied at the time of the fire, which 
destroyed both. 

Held, That the policy was entire and the premises were not vacant within the 
meaning of the policy. The company was liable on the unoccupied house 
as well as on the other. 

li. Lb^thsbhak, for AppeUant, 

HsMINaWAT, J. 

The appellant brought suit against the appellee upon a policy of 
insurance, whereby, in consideration of a stated premium, it in- 
sured him against loss by fire in the sum of $1,000; the amount 
being apportioned as follows : $600 upon a residence, and $400 
upon a frame house, to let It was alleged and admitted that both 
houses were destroyed by fire during the term of policy. The 
policy contained the following clause: "If, during this insurance, 
the above mentioned premises shall become vacant or unoccupied 

• DMlsion nndarad, KoTMnbw 28, ISW, 
Vol. XISL— so. 
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or if the occupation or the possession of such premises is changed, 
except as herein special!}' agreed to, in writing, upon this poUcj, 
then and from thenceforth, so long as the same shall continue va- 
cant or unoccupied, or shall be so approj^riated, applied, or used, 
this policy shall cease, and be of no force and effect." The two 
houses covered by the policy were about thirty feet apart, and in 
the same inclosure. At the time of the fire one was occupied by 
the assured as a residence, while the other was unoccupied. The 
company paid the loss on the residence, but declined to pay the 
loss on the other house, because it was vacant. The assured insti- 
tuted this suit to recover the loss upon the latter house. The con- 
troversy depends upon the construction of the clause recited. 
The appellant contends that the two houses comprised the premises, 
within its meaning, and that the premises were occupied so long as 
either house was occupied. The appellee contends that each house 
comprised separate premises, within its meaning, and that upon 
either house becoming vacant the insurance upon it was suspended. 
The court sustained the contention of appellee; and this raises the 
only question presented for our consideration. The appellee in- 
sured two houses, for separate sums. The consideration paid was 
a gross sum. The rate of insurance is not disclosed. Whether it 
was the same upon each house, or different, does not appear. 

The construction of this and similar clauses in policies of insur- 
ance has often received judicial consideration; and there is, per- 
haps, no question upon which the conflict between different courts 
is more clearly defined. An examination satisfies us that the cases 
decided in different courts cannot be harmonized; and we have at- 
tempt to ascertain and follow those most in consonance with cor- 
rect principle. The learned judge who tried this cause, following 
one line of decision, seems to have considered that the clause 
should be construed in the same way, in this contract, as a like 
provision would be construed in a several policy on each of the 
subjects insured. In other words, that the contract, though entire 
in form, is divisible in substance. That it was competent for the 
parties to make such a contract is conceded. That they so in- 
tended is not obvious from the clause under consideration. The 
natural significance of the terms employed is that if the entire 
premises should become vacant the entire policy should cease dur- 
ing such vacancy. If the parties had intended to make a separate 
contract as to each subject of the contract, their purpose might 
have been easily accomplished by saying that if the premises, or 
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any part thereof, should become vacant, the insurance, pro tanto, 
should cease. Such intention is often so manifested in similar pol- 
icies; and we see no reason why it would not haye been done in 
this case, if it had been entertained. Mr. Parsons says : " If the 
consideration to be paid is single and entire, the contract must be 
held to be entire, although the subject of the contract may consist 
of several distinct and wholly independent items:" 2 Pars. Gont., 
519; Johnson vs. Johnson, 3 Bos. & P., 162; Miner vs. Bradley, 22 
Pick., 457. In the case of McClurg vs. Price (59 Pa. St., 420), it is 
said : "If the consideration is single, the contract is entire, what- 
ever the number or variety of the items embraced in its subject." 
Our attention is caUed to no case in which the correctness of this 
statement of the general rule is denied or questioned. It has been 
stated and approved by many authors and courts. But it is said 
that " a policy of insurance is a contract so different from those in 
which these general rules have been laid down that it is doubtful 
whether they can be applied to this peculiar contract, or in what 
manner the application of them should be made :" Quarrier vs. 
Insurance Co., 10 W. Ya., 530. In what the difference consists, or 
why those general rules which the wisdom of our jurisprudence 
has formulated to govern in the consideration of contracts should 
not be applied in construing insurance policies, is not stated, nor 
apparent to us. We can see no good reason why a contract which, 
if made between individuals, would be entire, should be divisible 
if made between an individual and an insurance company. Mr. 
Wood and Mr. May each seems to think that the general rule ap- 
plies to insurance policies; and that where the amount of insurance 
is apportioned to distinct items, but the premium paid is gross, the 
contract is entire: May, Ins., §§ 189, 277; 1 Wood, Ins., 384 This 
view is sustained by the courts of last resort in the states of Maine, 
Massachusetts, Pennsylvania, Maryland, Virginia, Wisconsin, Mich* 
igan, and Minnesota. It receives support from the courts of New 
Hampshire and Vermont, although not expressly approved by 
them; and the Supreme Court of West Virginia, in a case much 
like the one before us, held the contract entire : Day vs. Insurance 
Co., 51 Me., 91; Lovejoy vs. Insurance Co., 45 Me., 472; Bichard- 
son vs. Insurance Co., 46 Me., 394; ^riesmuth vs. Insurance Co., 
10 Cush., 587; Kimball vs. Insurance Co., 8 Gray, 33; Lee vs. In- 
surance Co., 8 Gray, 583; Gottsman vs. Insurance Co., 56 Pa. St., 
210; Association vs. Williamson, 26 Pa. St., 196; Insurance Co. vs. 
Assum, 5 Md., 165; Bowman vs. Insurance Co., 40 Md., 620; Moore 
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vs. Insurance Co., 28 Grai, 508 ; Hinman ▼&. Insurance Co., 
Wis., 159; Schumitsch vs. Insurance Co., 48 Wi&, 26; Insurai 
Co. YS. Besh, 44 Mich., 55; Plath ts. Association, 23 Minn., 4 
McGbwan ts. Insurance Co., 54 Vt, 211; Baldwin vs. Insurance ( 
60 N. H., 422; Bryan vs. Insurance Co., 8 W. Va., 605. Oppoi 
to this view, we find decisions of the courts of last resort in 
states of New York, Illinois, Missouri, Kentucky, and Nebnu 
and the decision before referred to, in Quarrier vs. Insurance i 
supra; Merrill vs. Insurance Co., 73 N. Y., 462; Insurance Co. 
Anapow, 51 HI., 283; Insurance Co. vs. Lawrence, 4 Mete. (Ky.) 
Koontz vs. Insurance Co., 42 Mo., 126; Loehner vs. Insurance i 
19 Mo., 628; Insurance Co. vs. Schreck, 43 N. W. Bep., 340. '. 
force of the Kentucky case is much impaired by the fact tha 
relied on the case of Clark vs. Insurance Co., 6 Cush., 342, wli 
has never been followed in its own state, but impliedly ovem 
in several later cases. The New York Supreme Court had li 
such contracts entire before the case of Merrill vs. Insurance < 
supra, was decided (Smith v& Insurance Co., 25 Barb., 497) ; \ 
since then the superior court of the state has held such a cont 
entire (Herman vs. Insurance Co., 45 N. Y. Super. Ct., 402). [ 
case of Merrill vs. Insurance Co., supra, is placed upon the 
that there was a separate valuation of the subjects of insura] 
It is more reasonable, we think, to hold that the sole effect of 
apportionment of the amount of insurance to the different subj( 
insured is to limit the extent of the insurer's risks upon each i 
to the amount named. It cannot be said to make a several ( 
tract as to each subject of insurance; for a consideration is ne< 
sary to each contract, and, the consideration being in gross, tt 
is no way to apportion it to the several contracts, so as to susi 
each by its proper consideration. It would not do to apportio 
according to the amount of the risks upon the different items; 
it is not true that the rates are uniform, but they vary accordini 
the hazard of the risk. This court, in the case of Jackson vs. Jg 
(22 Ark., 158), held a contract to sell 1,500 bushels of wheal 
forty cents per bushel to be an entire contract. There the sub 
of the contract was divisible and the consideration apportiona 
but the parties had manifested a desire to make one contract, i 
not 1,500, and the court declined to substitute, by construct: 
other contracts for the one made by them. That contract 
much more favorable to the contention of the appellee than 
one we are considering. The undertakings of the appellee 
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)ject of several contracts; but the con- 
>nt was not diTisible upon any basis 
nd there could not be a diyision 
IS there could be an apportion- 
priate consideration. Determined 
contract was entire. We see no 
nined by any other rule. As it was 
led the premises; and, so long as one 
ilicy was not suspended. The judg- 
e remanded for a new trial. 



rRT OF LOUISIANA. 



[•RIC CX)MPANY, 



MPANY, OF Toronto.' 

lit in different companies, without any re- 
irae property, they are independent con- 
)mpany cannot be received in eYi4ence to 
led in the other. 

)0, and an insurance is effected on 1-36 of 
al loss, the company is responsible for the 
dch it received a premium. The policy can- 
b the insurer is liable only for 1-36 of the 



PT, fijr Plaintiff. 



MgEneby, J. 
m the defendant company insurance 
I plaintiffs property. 

hwestem Brush Electric Light and 
eans, employed Charles L. TJhlhom, 
)0,000 of insurance upon its plant. 
I placed at various times, for various . 
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amounts, in various companies, the policies being substantially i 
the same form and effect as the extracts from the hereinafter s 
forth {policies. Prior to the 26th of March, 1888, $30,000 of tl 
insurance expired by limitation, and was not renewed. 

On the 26th day of March 1888, plaintiff in this cause, the We£ 
inghouse Electric Company, under a fi.fa from the Circuit Court 
the United States, levied upon all the property insured belongii 
to the Southwestern Brush Electric Light and -^ower Compas 
$50,500 of the then existing insurance was continued, pendi] 
seizure upon the property, by proper indorsements by the comp 
nies on each policy. 

The other $9,500 of existing insurance was not renewed, becau 
the companies holding policies refused to renew while the propei 
was under seizure. 

On the 1st of May, 1888, under the fi.fa aforesaid, the whole 
the property insured was adjudicated to the Westinghouse Electi 
Company, plaintiff in this cause, and the then existing $50,500 
insurance was continued in favor of the WestinghoKtse Electi 
Company, as owners of the property by proper indorsements, su 
as those which appear upon the policy sued on in this cause. 

Tbe following is the manner in which the risk was described 
the policies making up the $50,500 of insurance thus continued 
avor of the Westinghouse Electric Company: — 

Springfield Insurance Company. ^'Against loss or damage by fire, to 1 
amoont of $2,500, on 1-36 of each of the following items:— 

On their brick-slated building, situated on Dryades Street between Uni 
and Qravier Streets, in the city of New Orleans, and known as the Soul 
western Brush Electric Light and Power Company, $6,000. 

On all machinery, engines, boilers, appurtenances and appliances, used 
said work, and contained in the above described building, $84,000, wj 
privilege to make necessary alterations and repairs. Other occurrent insi 
ances permitted without notice until required." 

Phoenix Insurance Company. ** Against loss or damage by fire to the amov 
of |2,500, or 25-900 of each of the following items :" (Balance same as abov 

Home Insurance Company, New Orleans. *' Against loss or damage byi 
to the amount of |26,000, as per form attached." (Balance same as above.) 

Hamburg and Bremen Insurance Company. ''Against loss or damage 
fire to the amount of $3,500, on 7-180 of each of the following items :" (B 
ance same as above.) 

Home Insurance Company of New York. '' Against loss or damage by f 
to the amount of $3,500, being 35-900 in the following risks and amountt 
(Balance same as above.) 

* Western Assurance Company of Toronto. — Description contain 
in original policy made part of this statement. 
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On July 16th, 1888, the property was totally destroyed by fire 
Due notice of loss was giren to all the companies, and proo& of 
loss in due form of law were transmitted to the defendant on the 
6th of August, 1888. Controversy having arisen about the amount 
of the loss, arbitrators were appointed by both parties, and on the 
16th of August, 1888, the loss was adjusted by the unanimous 
report of these arbitrators at the sum of $75,418.75, of which $71,- 
763.75 was the loss adjusted upon the machinery, and $3,650 was 
the loss adjusted upon the building. 

Thereupon the plaintiff demanded payment of the defendant of 
the full amount of the policy, the sum of $2,500, which sum defend- 
ant refused to pay, and this suit was brought 

The defendant denies liability while the award contained in the 
10th condition of the policy has been complied with. 

The above statement of facts disposes of the objection. 

The defendant sets up specifically that the liability cannot be 
greater than 1-86 of $75,413.75, the actual value of the property 
destroyed, and loss sustained. 

The defendant appeals. 

The plaintiff has filed a motion to amend by increasing the 
judgment to $2,500. 

The policy is as follows: — 

This policy of assurance witnesseth that, in consideration of the snm of 
$50, net, the Western Assoranoe Company does, by these presents, cause the 
Southwestern Brush Electric Light and Power* Company, and thefr legal 
representatives, to he assured |2,500 on l-36th of the following risk and 
amounts as per printed form attached to this policjr.' 

The Southwestern Brush Electric Light and rower Company, on their 
brick-slated building, situated on Dryades Street, between Union and 
Gravier Streets, in the cit j of New Orleans, and known as the Southwestern 
Brush Electric Light and Power Company, $6,000. 

On all machinery, engines, boilers, and appnrt^nances and appliances 
used in said works, and contained In aboye described buildings, |84,000. 

There were other policies in different companies, taken out on 
the same property for various amounts. 

The forms of these policies were offered in evidence, and ad- 
mitted over the objection of defendant, on the ground that they 
were res inter alios acta and irrelevant. 

Each policy was a distinct, separate, and independent obligation, 
and it had no reference whatever to any other. The obligation in 
one could not explain the doubts and uncertainties, if they existed, 
in the other. 
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This evidence therefore was improperly admitted The insur- 
ance was 1-36 of a risk valued at $90,000. 

The policy is plain and unambiguous in language, and evident in 
meaning. 

The plaintiff insured with the defendant company, property to 
the value of $2,500, for which risk it paid a premium of $50. 

The language employed will not admit of any other construction. 
There was a total loss of the property insured, and the defendant is 
responsible for the amount of the insurance effected on the prop- 
erty and upon which it received a premium. 

Any other interpretation of this policy would be to destroy the 
object and purpose of the policy, to indemnify the assured for the 
loss sustained. In the policy there is no stipulation that the 
assured shall bear any portion of the loss. 

The judgment appealed from is therefore amended, so as to 
allow plaintiff $2,500 as indemnity for the loss, and in all othei 
respects it is affirmed. The defendant to pay costs of appeaL 



SUPREME COURT OF DAKOTA. 



ST. PAUL F. & M. INS. CO. 

us. 

COLEMAN.* 

The application was for insurance for Ave years, and the policy insured foi 
that term. The first year's premium was paid in cash, and an installment 
note was given for the four remaining premiums, which provided that in 
case of default in the payment of any installment the entire amount 
should become due. The application and policy provided that in case of 
such default the company should not be liable until payment had been 
made, when the policy should again attach. The policy also provided 
that it might be canceled by the company, or by the insured, upon the 
payment of the customary short rates. 

Heldf That the policy was not an insurance for one year with the privilege oi 
renewal, but a contract for five years. 

Heldj That the continued liability of the insured on the note, while the com- 
pany was relieved from liability on the policy in case of default, was not 
unfair nor unreasonable. 

The code of Dakota, providing for the return of premium in certain cases, 
recites that '^ If a peril insured against has existed, and the insurer has 

* Decifion nndered, October 10, 1889. 
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od howeTer short, the insured is not entitled to 
so far as that particular risk is concerned. '^ 
>ing for five years and the risk having attached, 
id to any reduction on his note. 

oMiLLAN & Fbye, and S. L. Glabpell, for 

Cropoot, J. 
is action to recover on an installment note 
or insurance premiiun. The note is dated 
OS the promise to pay plaintiff $8.40 on the 
>f the years 1885, 1886, 1887, and 1888, and 
ing clause: "This note being given as 
ance under the above-named policy, I 
e&ult in the payment of any of the install- 
whole amount remaining unpaid on this 
ecome due and payable." The application 
s^, signed by the defendant, and is headed: 
deman * * * for insurance against loss by 
for the term of five years from the day of 
on by the general agent of the company." 
} an e23)re8S agreement that " if any pay- 
[>r premium hereon be not paid when due, 
mtil the same is made, when it is to again 
>WB that it is issued in consideration of 
at note sued on, and insures defendant's 
if May, 1884, at 12 o'clock at noon, to the 
b 12 o'clock at noon. The policy contains 

this company sh^U not be liable under this policy 
' default shall have been made in the payment of 
ij note in fiill, given in payment or part payment 
cy: provided, however, that on the payment by 
f all such notes, or installment of any such note 
mpany under this policy shall again attach, and 
I enforced, unless the same shall be inoperative 
le; but in no event shall this company be liable 
ning during the continuance of such default of 



bime canoel this policy, returning the unexpired 
iired may at any time have this policy canceled 
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by paying all preminms due therefor, at oostomary short rates, for the time 
the policy has been issued. 

The defendant contends that, by the terms of the policy, the 
plainti£f was under no liability after July 1, 1885, at which time, 
without fraud on his part, the defendant made default' in the pay- 
ment of the installment due at that time, and that the whole pre- 
mium has not been earned, but only a pro rata portion of it. To 
support this position, the defendant relies upon the following 
authorities: Yost ys. Insurance Co., 39 Mich., bSl^ Insurance Co. 
vs. Stoy, 1 N. W. Rep., 877; Matthews va Insurance Co., 40 Ohio 
St, 135; Joliffe ts. Insurance Co., 39 Wis., Ill; Smith ts. Insurance 
Co., 3 Dak., 80. The first three cases cited are the only ones that 
pass directly upon the right of the insurer to collect a premium 
installment, where, by the terms of the contract, the policy is void 
during the continuance of default in the payment of any install- 
ment. The contracts considered in these cases were all made with 
the same company, and ate identical. There was no provision in 
the note, policy, or application that, if default should be made in 
the payment of any installment, the whole note should immediately 
become due, or the whole premium should be considered as earned. 
The policy, however, contained a clause that the charter of the 
company was to be resorted to and .used to explain the rights and 
obligations of the parties thereto, in all cases not therein otherwise 
specially provided for; and the charter provided that, on non- 
payment of any installment, the whole note should immediately 
become due. 

In Tost vs. Insurance Co., supra, suit was brought to recover 
past-due installments, and a statement of facts was agreed upon, 
which contained only the note and the policy, but not the charter. 
The court, in construing' the contract, held it to be an absolute 
insurance for one year only, which might be continued and kept in 
force from year to year thereafter, for a period of five years, by 
paying an annual premium; that the company had declared, by its 
policy, what the effect of a default should be; that it gave the 
insured the right to come in and have the policy revived, and it 
was optional with the insured to pay or not In conclusion, the 
court expressly distinguishes it from the case of Williams vs. Insur- 
ance Co. (19 Mich., 462), by the absence of an express stipulation 
that *^ in case the notes or obligation given for the premium, or any 
part thereof, be not paid at maturity, the full amount of premium 
shall be considered as earned,'' and the policy void during default 
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In iDsarance Co. ts. Stoy, supra, the question again came before 
the Supreme Court of Michigan upon the claim that new and im- 
portant &cts were presented by the record which distinguished it 
from Yost ys. Insarance Co., supra, and brought it within the 
decision in Williams ts. Insurance Co., supra. The new and im- 
portant facts referred to were the provision of the charter of the 
company that, if default should be made in the payment of any 
installment, the whole note should immediately become due; and 
the clause in the policy, above cited, referring to the charter. The 
court held, however, that the charter did not form a part of the 
contract; that the rights and obligations of both parties, so far as 
was in issue in that case, were fully and expressly provided for in 
their agreement; and that the provision of the charter could neither 
enlarge, vary, nor change the written obligation; and that to so 
hold would be to permit an instrument, not seen and inspected, to 
change, in important matters, by mere reference thereto, the delib- 
erate agreement which the parties had entered into. In an elaborate 
opinion, the court adhered to its former construction of the contract 
as an insurance from year to year; and, after citing other reasons 
against the plaintiff relative to its right to do business in the state, 
affirmed its former decision. 

In Matthews vs. Insurance Co. (40 Ohio St. , 185), it was held, prin- 
cipally on the authority of the Michigan cases, but by a divided 
court, that the charter did not form a part of the contract; and, 
there being no express provision to the contrary, when the insur- 
ance ceased the premium ceased to accrue. 

What conclusion these courts would have reached had the stipu- 
lation in the chaiter been embraced in the note, as in the case now 
before us, it is, of course, impossible to say. That they regarded 
as important a clause giving the company the right to the premium, 
notwithstanding the policy was void during default, is evident 
from the care ¥nth which they distinguish the case of Williams vs. 
Insurance Co.; and when the question again came before the 
Supreme Court of Michigan, in Cauffield vs. Insurance Co. (11 Ins. 
L. J., 639), upon a note providing that, in case of non-payment of 
any one of the installments at maturity, the whole amount of install- 
ments remaining unpaid should be considered as earned, the com- 
pany was allowed to recover. That they would have reached a 
different conclusion seems probable, not only from the language 
used but also from the fact that in Insurance Co. vs. Klink (65 Mo., 
78), and Insurance Co. vs. Henley (60 Ind., 515), in construing the 
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same contract, the proyision in the charter aboye referred to being 
held by the courts of Indiana and Missouri to be a part of the 
agreement, it was held that the plaintiff was entitled to recoyer, 
notwithstanding the company had been released from liability 
during the default 

The other cases cited by defendant's counsel only inyolye the 
question of waiyer, where the company had accepted payment of a 
past-due note, with notice of a loss. 

It seems to us that the construction of this contract is yery 
plain, and we are unable to construe it to be other than a contract 
of insurance for fiye years, as eyery clause seems to indicate such 
intention. The defendant applied for insurance for fiye years. 
The plaintiff gaye an installment note, which contained a proyision 
that, in case (iefault was made in the payment of any installment, 
the whole note (which presumably represented four years' pre- 
mium) should immediately become due. The policy, upon its face, 
insures the property for fiye years, from a day certain to a day 
certain, on condition that the company should not be liable during 
default in the payment of any installment of the premium. The 
insured had the right to haye the policy canceled upon paying the 
premium due thereon, at customary short rates. To hold it to be 
a policy from year to year would not only be doing yiolence to the 
plain language in which the parties haye expressed their inten- 
tion, but it would also lead to the absurd conclusion that, while the 
insured had the option to renew the insurance each year by paying 
an annual premium, still, if he failed to do so, the premium for 
the remaining years would immediately become due, and, when 
collected, the insurance would be reyiyed for the whole term, 
waether he desired to exercise his option or not. There is noth- 
ing unfair or unreasonable in the stipulation that the company 
shall not be liable for loss during default in the payment of - 
the premium; and there is nothing contrary to public policy, or 
prohibited by statute, in the agreement that, although the insurer is 
relieyed from liability by default, the premium note of the assured 
remains binding upon him. Neither is there anything particularly 
harsh in such a contract, since the insured, if he finds himself 
unable to continue his payments, can at any time haye the policy 
canceled by paying the premium due at customary short rates. 
The parties haye the right to make th^ir own contract, and fix its 
terms and conditions; and such a contract has frequently been 
uplield by the courts: Williams ys. Insurance Co., 19 Mich., 462; 
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Blackerby ys. Insurance Co., 83 Ey., 574; Wall ts. Insurance Co , 
36 N. Y., 157; Cauffield tb. Insurance Co., 11 Ins. L. J., 639. 

But the defendant further claims that he is entitled to a reduc- 
tion of the amount recoverable by the terms of the note, by the 
principles which apply to the return of premiums, claiming that 
** risk and premium go hand in hand, and, one ceasing, the other 
also ceases." This is not by any means true. If the premium 
had been paid, and the risk incurred, for any period, no matter 
how short, no breaeh of a subsequent condition for which the 
assured was responsible would entitle bim to' a return of any of 
the premium, although the company thereby ceased to be liable. 
The law relating to the return of premiums is clearly laid down in 
our Civil Code, §§ 1,542-1,544, and we are not aware that it differs 
materially from the general law of insurance elsewhere: — 

Section 1,542: ** A person insured is entitled to a return of premium as fol- 
lows : (1) To the whole premium, if no part of his interest in the thing 
insured be exposed to any of the perils insured against ; (2) where the insur- 
ance is made for a definite period of time, and the insured surrenders his 
policy, to such proportion of the premium as corresponds to the unexpired 
time, after deducting from the whole premium any claim for loss or damage 
under the policy which has previously accrued." Section 1,543 : ''A person 
insured is entitled to a return of the premium when the contract is voidable 
on account of the fraud or misrepresentation of the insurer, or on account of 
Hacts of the existence of which the insured was ignorant without his fault > 
or when, by any default of the insured, other than actual fraud, the insurer 
never incurred any liability under the policy." Section 1,544: "If a peril 
insured against has existed, and the insurer has been liable for any period, 
however short, the insured is not entitled to return of premiums, so far as 
that particular risk is concerned. " 

We cannot see how section 1,544, which is particularly referred 
to by defendant's counsel, in any way sustains his position. The 
words, " so far as that particular risk is concerned," do not refer to 
the time in which the subject is exposed to the peril; but where a 
premium is applicable to risks on two or more distinct subjects of 
insurance, and no risk has ever been incurred upon one subject, the 
proportionate premium may be recovered. This is evident, not 
only from the reading of the previous sections, but from the history 
of the legislation which led to the adoption in the Code states of 
section 1,542. This section, as originally adopted in California, 
read: ''A person insured is entitled to a return of premium paid, 
or a ratable proportion thereof, if no part of his interest in the 
thing insured is exposed to any of the perils insured against; or 
where the insurance is made for a definite period of time, if it is 
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not exposed to such peril for the whole of thai time." In propoong 
as (vn amendment the language of section 1,542, the Code examiners 
said: ''The present section does not conform to the general role 
and the law elsewhere, and is manifestly unjust. Under it, the 
insured, meeting with a loss in the first month of a policy for a 
year, could recover not only the loss, but eleyen-twelfths of the 
premium, thus depriving the insurer of that proportion of the con- 
sideration for which he assumed the risk." If the defendant had 
sustained a loss during the first year, the premium for which had 
been paid in cash, he would have been liable on his note, because 
the peril had existed, the insurer had been liable, and the event 
insured against, in consideration of the entire premium, had 
happened. This being an insurance for five years, and the risk 
having attached, the insured is not entitled to any reduction on 
his note. 

As a new trial must be granted, the question in relation to costs, 
presented on the hearing, wiU again come before the trial court, 
and it is deemed advisable to indicate oor views thereon. The 
organic law gives to the district courts chancery, as well as 
common-law, jurisdiction, and limits the jurisdiction of justices of 
the peace to matters in controversy where the debt or sum claimed 
does not exceed $100. It also provides that the jurisdiction of 
these courts shall be limited by law. This court, in Insurance Go. 
vs. Hanson (28 N. W. Bep., 193), held that, under the organic law 
and the acts of the territorial legislature, in all actions arising on 
contracts for the recovery of money only, where the amount does 
not exceed $100, the district courts and justices of the peace have 
concurrent original jurisdiction. Section 6,191, Comp. Laws Dak., 
allows costs of course to the plaintiff, in an action for the recoveiy 
of money, where he recovers $50, and allows costs of course to the 
defendant, in such an action, unless the plaintiff is entitled to costs. 
It is claimed that the effect of this section is to indirectly limit the 
jurisdiction of the district courts to $50 by denying the plaintiff 
costs, and allowing the defendant costs, where the amount recov- 
ered is below that sum. 

We cannot concur in this position. That the legislature had the 
power to limit the jurisdiction of the district court, if they had eo 
desired, we cannot doubt, in the face of section 1866, Bev. St. XT. S., 
expressly conferring that power. They have not done so directly, nor, 
in our opinion, does this section have any such effect upon the 
jurisdiction of the court indirectly. At the common law, costs 
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are purely the creatures of statute: Eastman 
p., 844; Oibson vs. Railroad Co., 31 Fed. Rep., 
power is expre^j extended to all rightful 
; and that the allowance or refusal of costs in 
3 such a subject we cannot doubt. The exer- 
o wise affects the question of jurisdiction. li 
resent his claim, he may avail himself of either 
Q could not be denied; but he must accept 
lature has provided for that court: Busby vs. 
., 193. The judgment of the district court is 
i new trial. ordered. All the justices concur, 
kting. 
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provides that proofs of loss shall be famished to the 
ithln thirty days from the date of the loss, and that 
ill be barred, unless prosecuted within six. months 
and also provides that the loss shall be paid in 
' of loss. The six-months limitation begins to run 
lixty days allowed the company for payment, not 

another a bar^e to be employed by him in the con- 
a business tfij) for profit^ and has the barge in his 
on. He has an insurable mterest in the barge, and 
wn name, not only for his own protection, but also 
ihe owner of the bar^e ; and if his act of so insuring 
the owner, or is ratified by him, suit may be main- 
y, in case of loss, and damages recovered to indem- 
owner of the barge, not merely the loss of the 

istrued to have a prospective operation, unless a 
the legislature is manifest and plain, 
act, a verdict is rendered for the plaintiff for a sum 
on 14, c. 131, Code 1868. as originally enacted, was 
hat Judgment should oe entered for the amount 
firom the date of judgment ; and judgment is not 
ct until 1887, when said section 14, as amended by 
t, is in force, providing that on yerdiots judgments 
th interest, from date of Terdict. Such judgment 

i«r 31, 1880. 
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shoold have called for interest from its date, according to the law in 
force when the verdict was rendered, and not from the date of the verdict. 

Caldwell & Caldwell, for Plaintiff in Error. 

W. P. HuBBABD, for Defendant in Error. 

Bbannon, J. 

Thomas Murdock instituted an action of coyenant for use of 
John M. Hare, in the Circuit Court of Ohio County, upon a policy 
of marine insurance, against the Franklin Insurance Company, for 
loss of a barge, and there was a demurrer to the plaintiff's eyi- 
dence by the defendant, and a yerdict assessing the plaintiff's dam- 
ages subject to it, and a judgment for the plaintiff for such dam- 
ages. The said company has sued out this writ of error. The 
brief of appellant's counsel contends that the action is barred by the 
limitation proyided in the policy, '' that in all cases of loss or dam- 
age, the assured shall furnish to the said company the proofs of the 
same within thirty days from the date thereof, and all claims under 
this policy shall be barred, unless prosecuted within six months 
from the same date." There is a proyision, also, in this policy, 
that, "in case of loss, such loss to be paid in sixty days after 
proof of loss, proof of interest, and adjustment exhibited to the asr 
surers." The loss occurred from the sinking of the barge Joseph 
McDonald in the Cumberland Biyer, April 8, 1868. Proof of loss 
was furnished May 23, 1868, and action was commenced Noyember 
2, 1868. Much discussion has occurred in courts of other states 
upon clauses in insurance policies limiting the period for bringing 
suits upon them for losses. The company contends that the six 
months commenced to run from date of loss; the plaintiff contends 
that it began at the close of the sixty days giyen the company for 
payment, which was sixty dayd after proof of loss. *' Where the 
policy proyides that the loss shall be payable within sixty days, 
ninety days, or any other period after proof of loss is made, an 
action brought inside of the period limited is premature:" Wood, 
Ins., § 436; May, Ins., § 476. Some courts haye held that the let- 
ter of the limitation must goyem, and that the period begins from 
the loss : Johnson ys. Insurance Co., 91 HI., 92; Moore ys.*Insur- 
ance Co., 72 Iowa, 414, if the latter case can at all be said to hold 
this. But the great weight of authority is in support of the text 
of Wood, Ins., § 443 : " When a policy stipulates that no action 
shall be brought unless commenced within a certain time after loss 
or damage shall accrue, and there is a proyision in the policy that 
the company will pay in thirty, sixty, ninety, or any other number 
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of days after proofs of loss haye been served, the limitation does 
not attach until after the period which the company has in which 
to pay the loss has expired. The limitation cannot apply until a 
right of action has accrued, and, until the period which the com- 
pany has to pay the loss in has expired, no right of action exists :'' 
Mayor vs. Insurance Co., 39 N. Y., 46; Chandler vs. Insurance 
Co., 21 Minn., 86; Ellis vs. Insurance Co., 64 Iowa, 607; Hay vs. 
Insurance Co., 77 N. Y., 236; May, Ins., § 479. The case in this 
court of Barber vs. Insurance Co. (16 W. Va., 668) strongly leans 
to, in effect sustains, this position. The policy involved in that de- 
cision contained a provision that the loss should be paid sixty 
days after proof, and, further, that either party might ask an arbi- 
tration, and that no suit should be brought until afterwards, and a 
provision that no suit should be maintained unless within six 
months after the loss should occur. This court held that it provided 
for an indefinite period before suit, and that the "intent of the 
parties to the contract was that the six months' limitation should 
commence to run when the cause of action accrued, and not be- 
fore." There that was upon the award. Here no arbitration is 
provided, nor can we say an indefinite period is to elapse before 
suit; but it is provided that the company has sixty days in which 
to pay after proof of loss. So, that case is authoiity for the posi- 
tion (1) that the limitation does not begin until cause of action 
accrues; and (2) that it does not begin from the actual loss, — 
thus departing from the letter of the policy. The company insists 
that it denied its liability by letter from its secretary on April 
25, 1868, saying: "I do not think there is any liability on this 
company for the loss of said barge; hence I cannot give you any 
instructions in the case. Supposing that you will be here soon, 
we will then give you our reason for this opinion." This is not an 
absolute, unqualified denial of liability, but contemplated further 
interview; and were it such, according to the opinion in 2 Pars., 
Mar. Ins., 480, the insured must wait until the time for payment 
has gone. 

It is next contended by counsel of appellant that Murdock had 
no insurable interest in the barge Joseph McDonald, and that at 
any rate, xmder this policy. Hare, the owner of it, could not take 
its benefit, because of its being expressly, '' on account of steam- 
boat Charleston and owners." The policy reads. ''On account of 
steamboat Charleston and owners, loss payable to Captain Thorn a 

VOL. XIX.-21. 



Digitized by 



Google 



\ 



322 Report of Decmons. [^prU^ 

Murdock. This policy of insurance wltnesseth that the Franklin In- 
surance Company, by these presents, do cause to be insured, lost 
or not lost, in the sum of one thousand dollars, on the barge James 
McDonald, towed by the steamboat Charleston, from Wheeling," 
etc. It is plain that it was the intention of the parties to insure 
against loss to the barge. Murdock's relation to it, having char- 
tered it of its owner. Hare, and being in possession and custody of 
it for the trip for business for profit, gave him an insurable inter- 
est in it. Parsons, in his work on Marine Insurance (volume 1, 
p. 161), asks and answers the question : " What is the interest in 
the property which is the subject-matter of the insurance which 
shall make the contract valid? We think the best definition to 
be, any such interest as shall make the loss of that property a 
pecuniary damage to the insured. The most common form of 
this is the direct interest of absolute ownership. But it is certain 
that the insured need not be an owner, if he be so circumstanced 
with respect to the property that he will derive some pecuniary 
benefit from the safety of the thing or its continued existence, and 
some injury from its destruction." This doctrine is supported by 
high authority: Lucena vs. Craufurd, 2 Bos. & P. (N. R), 269; 
Buck vs. Insurance Co., 1 Pet., 161; opinion in Hooper vs. Robin- 
son, 98 IT. S., 538. A charter may insure : Bartlet vs. Walter, 18 
Mass., 267; Bobbins vs. Insurance Co., 1 Hall, 325. The very fact 
that the company, having opportunity to inquire, if it wished, as 
to the interest of the assured, and that it did issue to him a policy, 
is prima facie evidence of his insurable interest, placing the bur- 
den on it to disprove it : Sbeppard vs. Insurance Co., 21 W. Ya., 
368. Thus, Murdock has relations recognized by the law of insur- 
ance to this barge, and was not a mere stranger to it. Then the 
further question arises, did this policy cover only Murdock's inter- 
est, or also that of Hare .? We think it covered the interest of Hare 
as owner of the barge. The fact that the policy is " on account of 
staamboat Charleston and owners," and that this barge is the thing 
insured, and that it was to be towed by the steamboat, leads us to 
the conclusion that this word " owners " was intended to cover the 
ownership of the barge, and, at any rate, that oral evidence may 
be heard to establish that fact. Murdock's evidence is that he 
stated, when the policy was negotiated to the company, that the 
policy was to protect himself and Hare, the owner of the barge. 
He was the charterer or bailee of the barge, and acted herein as 
agent of Hare. The opinion in Hooper vs. Robinson (98 U. S., 
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638) lays down the proposition that " the agent, factor, bailee, car- 
rier, trustee, consignee, mortgagee, and every other lien holder 
may insure to the extent of his own interest in that to which such 
interest relates; and by the clause ' on account of whom it may 
concern,' for all others, to the extent of their respective interests, 
where there is previous authority or subsequent ratification." The 
syllabus announces that a policy to A, *' on account of whom it 
may concern, or with other equivalent terms, vnll iiAire to the in- 
terest of the party for whom it was intended by A." It seems to 
us the word '* owners " in this policy meets this requirement, and 
thus inctudes Hare's interest, as we do not think it was intended 
to refer to owners of steamboats. The words " on account of own- 
ers " mean any one intended, who is an owner of the thing insured: 
1 Pars., Mar. Ins., 47. 

But, outside of the principle that there must be words like ''or 
whom it may concern," or any aid from the word "owners," in 
this policy, this court has gone further in Sheppard vs. Insurance 
Co. (21 W. Va.. 368), holding that, "if a party has the care and 
custody of property, he may insure it in his own name, even though 
he be not responsible for its safety, if he really insured it for the 
owner, though this be not expressed on the face of the policy, for, 
in such case, he has an insurable interest; and, in general, to give 
a party an insurable interest in property, it is not necessary that 
he should have any actual right of property, either legal or equita- 
ble, in the subject insured, but it is sufiQcient if he, or those whom 
he represents, will suffer any sort of loss by its destruction." And 
in Deitz vs. Insurance Co. (31 V- Va., 851, 8 S. E. Rep., 616), it is 
held that " where a contract, not under seal, is made by an agent 
in his own name, for^n undisclosed principal, either the agent or 
the principal may sue upon it, and parol evidence is admissible 
to enable the principal to show that he is the real contracting 
party." Hare ratified Mnrdock's act of insurance, and this policy 
was assigned to him. 

The courts are justly hberal to the insured in these matters, 
because the company has insured the property against loss, and 
vfhen loss comes it is only holding it to do what it contracted to 
do, and it cannot harm it beyond what it contemplated when it 
issued the policy that the owner take the benefit, though not 
named, under one who acted for him. Appellant suggests that the 
declaration is in the name of Murdock, in his own right, and on a 
poUcy treated by the declaration as made to him, and averring the 
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barge to be his also; whereas the evidence shows that the owner- 
ship of the barge was in Hare, and only a mere right and posses- 
sion in Murdock as a charterer, and the loss proven is thus Hare's; 
not, as the declaration states, a loss to Murdock by destruction of 
his property. It is settled by Deitz vs. Insurance Co., supra, that 
an agent, upon a contract made in his name, for an unnamed prin- 
cipal, may sue in his own name. In declaring on such a contract, 
he is to follow its letter, treating himself as holding the legal title 
under it as payee or contractor. The fact that he may sue in his 
own name imports that, as the contract is in his own name, he may 
plead on it as such. If he may sue in his own name, why, in de- 
scribing the property, may he not describe it as in the contract as 
his, and the loss as to his property? The case of Deitz vs. Insur- 
ance Co. says that an agent may take an insurance in the name of 
himself for property not owned by him, and sue on the policy in 
his own name. Thus, in effect, it holds that an agent may insure 
another's property without the words '' and owners '* or other equiv- 
alent words, and sue in his own name for the use of another party. 
If so, must he not necessarily, in declaring upon the policy, allege 
the property and consequent loss as his? It will be said that in 
Deitz vs. Insurance Co., a statement treated as part of the declara- 
tion averred the property to belong to the true owner, but that 
such is not the case here. That statement prevented any variance 
between the allegation of property and proof of property, both 
showing the property to be in the wife; but it is not perceived that 
it altered the right, existing without it, of the agent to sue and de- 
clare in his own name. When, in this case, the evidence came, it 
showed that the absolute owner of the property was Hare, not, as 
the declaration alleged, Murdock; but witl9it was evidence that 
Murdock had lawful possession of the property, and as agent in- 
sured it, — facts which operated to nullify the variance, and made 
that no variance which without such facts would have been a vari- 
ance. '' The agent's right to sue in his own name, where [as here] 
the instrument is in terms payable to him, is the same, whether it 
be a promissory note, bill of exchange, check, bill of lading, policy 
of insurance, bond, and the like instances :" 1 Wait, Act. k Def., 
279. In policies of insurance it is a common practice to bring 
your action either in the name of agent or principal : Sargent vs. 
Morris, 3 Bam. & Aid., 277, cited 3 Rob. Pr. (New), 35. Again, 
Murdock was, as charterer of this barge, a bailee in actual posses- 
sion, having thus a special or qualified property. As such bailee he 
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could maintain trespass or trover for its injury or loss : 3 Bob. Pr. 
(New), 415, 416. Mo proposition is better settled than that 
either bailor or bailee may maintain action in respect of it against a 
wrong-doer, — ^the latter by virtue of his possession; the former by 
reason of his property : 2 BoUe, Abr., 551; Com. Dig. "Trespass;" 
3 Rob. Pr. (New), 416; 6 Wait, Act. & Def., 104; 2 Add. Torts, 
§ 520; 1 Hil. Torts, 494. 

In criminal pleading property may be laid in the indictment as 
the property of bailee having special property: 2 Bish. Crim. Prcc, 
§ 721. No matter that the recovery by the agent or bailee, vrhen 
effected, will be for the use of another. The court's opinion in 
Bhoades vs. Blackiston, 106 Mass., 334 : '' It is a well established 
rule of law that when a contract, not under sea], is made with an 
agent in his own name, for an undisclosed principal, either the 
agent or the principal may sue upon it. If the agent sues, it is no 
ground of defense that the beneficial interest is in another, or that 
the plaintiff, when he recovers, will be bound to account to another. 
There is an additional reason for giving this right to the agent 
vrhen he has a special interest in the subject-matter, or a lien upon 
it But the rule prevails when the sole interest under the contract 
is in the principal. The agent's right is, of course, subordinate to 
and liable to the control of the principal, to the extent of his in- 
terest. He may supersede it by suing in his own name, or other- 
wise suspend or extinguish it, subject only to the special right or 
lien which the agent may have acquired." See Wood, Ins., § 279. 

A<^ iin, if the word " owners " in this policy makes it an open pol- 
icy, like the words " or whom it may concern " or " owners," as I 
have above held, Murdock might sue on it for the use of Hare : 
Wood, Ins., 818, lays it down that " where the policy is open and 
payable * to whom it may concern,' an action may be maintained 
iu the name of any person having an insurable interest in the prop- 
erty, whose interest and relation to the property is such that he 
can be said to have been within the contemplation of the parties, 
and the declaration must show such interest and relation; or the 
person interested may maintain an action in the name of the as- 
sured, for his benefit, and such is the better practice." I presume, 
in the latter case, the declaration would be on the property as that 
of the assured. 

Again, no objection was made or exception taken to the intro- 
duction of evidence that Hare was the ovnier of the absolute prop- 
erty in the barge. Had this objection been made in the trial court, 
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it could have been remedied under our statute of ameDdmei 
Not having been there made, it is too late to raise it for the fii 
time in this court : Harrison vs. Bank, 6 W. Va., 1 ; Cook vs. Haj 
9 Grat., 142. The policy treated and recognized Murdock as owd 
of the barge, and promised him payment of the policy. When 
note is mide to a corporation, this estops the denial of its existeDi 
Here the policy must be held as recognizing his title for its pi 
poses and the fact that the evidence showed that he had a spec: 
property while Hare had the absolute property would not seem 
produce a variance. If there had been an averment of this pre 
erty in Hare, would it have defeated Murdock's recovery, the poli 
being payable to him ? If not, why is such averment necessar 
To prevent surprise ? That would be a fact which would not be 
law a surprise, for the special property in Murdock would prevt 
its so operating. Will not a recovery in this action of the wh< 
loss bar Hare from another action for the same cause ? Appellar 
counsel next insists that the damages ($1,244.85) were excessi 
and for that cause the verdict should have been set aside. Not ( 
ciding whether the motion to set it aside, made lilarch 2, 1887, v 
too late, or could be entertained, we cannot say that it was exc 
sive. The policy fixes the valuation of the barge at $2,000, the si 
insured at $1,000, and thus it was a valued policy, and there t 
total loss. Valued policies bind the insurer to pay the whole ^ 
insured in case of total loss : Wood, Ins., § 41 ; Pars. Mar. Ii 
260, and note. Murdock's evidence puts the barge's value at \ 
500 to $2,000 at least, and Shipley's at $2,000 at least. Taking i 
view we do, that this policy covers, not merely Murdock's insura 
interest, but also the property of Hare as owner, we cannot say 
sum is excessive. '' Agents, commission merchants, or others h 
ing the custody of, and being responsible for, property, may insi 
in their own names; and they may, in their own names, recover 
the insurer, not only a sum equal to their own interest, * * 
but the full amount named in the policy, up to the value of 1 
property :" Waring vs. Insurance Co., 46 N. Y., 606. 

The last point made by the brief of appellant's counsel is tl 
the verdict having been rendered on May 25, 1873, and judgm< 
on May 28, 1887, it was error to make the sum found by the verd 
bear interest from date of verdict, as the judgment does. "^ 
concur in this view. At the date of the verdict it was provided 
Code 1868, c. 131, § 14, that the jury should find the amount 
principal and interest due at the time of the trial, and judgmc 
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fihould be rendered for that amount, with interest from the date of 
the judgment. Chapter 120, Acts 1882, amending this section, pro- 
nded that judgment shoidd be rendered for the amount of the 
verdict, with interest from the date of the verdict. Thus, the law 
in force when this verdict was rendered did not impose the burden 
of interest from the verdict, if any time should elapse before judg- 
ment. The matter of interest upon a sum found by a verdict is o( 
ilation, and the then law at once, upon the return of 
attached to it, fixing the rights of the parties to it, and. 
y must be governed. The act of 1882 does not ex- 
y (if it effectually could) to verdicts rendering before it 
w, and we should not give it a retrospective operation, 
ace a burden on the defendant, which by the law in 
date of the verdict he would not bear. Though the 
nay have the power to make a law operate retrospec- 
ist clearly appear that such was the intention, the pre- 
ling that it was intended to operate on future transac- 
1 vs. Malone, 14 Grat., 24; Cooley, Const. Lim., 370; 
). Laws, § 34; McCancevs. Taylor, 10 Grat., 585. The 
id manifest intent of this fourteenth section, as re- 
1882, bear evidence that it was designed for future ver- 
igh it be hard on the plaintiff to get no interest for the 
rom the verdict and judgment, such is the right of the 
may be true, as contended by appellee's counsel, that a 
(urance bears interest after loss; but that policy is so 
by the verdict — by the proceedings in the court to- 
judgment —that we cannot look to it, but must go by 
Being of opinion that in this matter of interest the 
I erred, the judgment must be reversed, with costs to 
this court; and this court, proceeding to render such 
the circuit court should have rendered thereupon, it 
I that the plaintiff recover from the defendant $1,244.85, 
3 by the jury in their verdict assessed, with interest 
Q the 28th day of May, 1887, until payment, and also 
>ut his suit expended. 
., and English, J., concurred; Green, J., being absent. 
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SUPREME COURT OF CALIFORNIA. 



CASE 

vs. 

MANUFACTURERS' FIRE A MARINE INS. CO.* J 

A stlpnlation for arbitration in not a condition precedent, and if not demandc 
within sixty days, and after right of action has accrued, it is waived. 

When the proofs of loss showed a loss of $2,000, it is too late after siu 
waiver to claim that the sum was intended ouly as the proportiona 
part due from the defendant and to prove a total loss in excess of $2,00 
iiut a stipulation for arbitration which does not provide for the numh 
or manner of appointing appraisers- is too vague to be valid, and does n< 
prevent the proof of the actual amount lost. 

Wliere it plainly appears from the evidence that the presumptive profi 
added to the invoice values of goods would not amount to the loss clairae 
and this opinion is confirmed by the the testimony of plaintiff's witness* 
a verdict for such excessive loss will not be allowed to stand. 

But on rehearing, where it appeared that an allowence for freights wou 
bring the value of the goods to the sum claimed, the verdict was sustaine 

John A. Wright and T. Z. Blakeman, /or Appellant. 

Van Ness & Roche, for Respondent. 

Beatty, C. J. 

This is an action on a fire insurance polic}' for $2,000, issued I 
the appellant to Alexander Pam, and by him assigned, after loss, i 
the respondent. The property insured was a stock of goods in 
store at Biverside, Ariz., which was totally destroyed Septemb 
12,- 1884. There was other insurance on the same goods to tl 
amount of $2,000, making the total amount of insurance therec 
$4,000. By the terms of its policy the appellant was to be liable i 
case of loss for only such proportion thereof as its insurance bore 1 
the whole amount of insurance. In other words, it was liable i 
one-half of any loss on the goods insured, not exceeding $4,00 
The plaintiff had judgment in the superior court for the who 
amount of the policy^ with interest and costa Defendant appea 
from the judgment and from an order denying it a new trial. 

* Decidon rendered, Msy 31. 18f». 
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As the order appealed from must be reversed on the grounds 
hereinafter stated, it will be necessary, in view of the further pro- 
ceedings in the superior court, to pass upon several of the points 
urged in support of the appeaL These depend mainly upon the 
following clauses of the policy in suit : '' The loss to be paid sixty 
days after due notice and proofs of the same shall have been made 
by the assured and received at the office of the company, in accord- 
ance with the terms and provisions of this poUcy." " In case of 
differences touching any loss or damage after proof thereof has been 
recei ved in due form, the matter shall, at the written request of 
either party, be submitted to impartial appraisers, whose award in 
writing shall be binding on the parties as to the amount of such 
loss or damage." Shortly after the fire, Pam, the insured, gave the 
defendant notice of the fire, and within a reasonable time furnished 
the requisite proofs of loss in due form. In these formal proofs ^he 
put the total amount of his loss at $2,000. Counsel for respondent 
claims that this statement of the amount of the loss was a mistake 
due to his ignorance as to the correct manner of filling out the 
blank forms furnished by the defendant, and this claim certainly 
derives some support from the fact that the total value of the goods 
immediately preceding the fire was stated in the same proofs to 
have been $5,000, and they were, as we have said, totally destroyed. 
He also in the same proofs stated the amount of his claim against 
the defendant to be $2,000, the full amount of the policy. But 
whether due to mistake or not, the fact remains that, in the formal 
proofs delivered to the defendant, Pam stated plainly and unequivo- 
cally that his total loss was $2,000. The defendant did not within 
sixty days after proof of loss make any demand for arbitration as 
to the amount of loss or damage, but a short time after the expira- 
tion of that period, and before the commencement of this action, 
did make such demand in writing. In this state of the case the 
superior judge, in ruling upon defendant's motion for a non-suit 
and in instructing the jury, decided two propositions which consti- 
tute the principal grounds of controversy between the parties. He 
held in effect: First. That this action is maintainable, notwith- 
standing it was commenced after defendant's demand for arbitra- 
tion, and without compliance with such demand. Second. That 
the plaintiff could be allowed to prove a loss to the extent of $4,000, 
and thereupon recover the full amount of the policy, notwithstand- 
ing his statement in his formal proofs that his total loss was but 
$2,000. The appellant contends that both these propositions are 
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erroneous, and, as they are necessarily involved in any f ature trie 
of the case, we will briefly consider them. 

We think it clear that if^the formal proofs had stated a total lof 
of $4,000 or over, ^nd defendant had failed to demand arbitratio 
within the sixty days, at the expiration of which the loss was, t 
the terms of the policy, to become payable, this would ha^ 
amounted to a waiver by the defendant of its right to make 8U( 
demand, and the plaintiff would have been, entitled, notwithstant 
ing his refusal to arbitrate, to prove the whole amount of loss i 
stated. The necessity of an appraisement was not absolute up( 
any construction of the policy. It was not a condition precede 
to the right of action, unless demanded. The most that can be sa 
is that either party could demand arbitration within a reasonab 
time, but, if not so demanded, it was waived. It is not necessa 
to decide what would, under the circumstances of this case, ba 
been a reasonable time within which to make the demand, if t; 
amount of the loss had been correctly stated in the proofs. It 
sufficient to say that a demand made for the first time, after t 
expiration of the full period of sixty days, or, in other words, aft 
the loss had become payable and a right of action had accrue 
would have been too late. And we think it equally clear that if t 
plaintiff in this action had confined his demand to an amount ju.<^ 
proportioned to the statement of his total loss, his refusal to arl 
trate would have been no ground for denying his right to recov< 
even admitting defendant's right to an arbitration, if seasonal 
demanded. But the case in fact is like neither of the cases sii 
posed. The plaintiff did not state a loss equal to that which he \ 
been allowed to prove, and he does not confine his demand to oi 
half of the amount of the loss stated. The question, therefoi 
which the case presents (assuming, as we do, for the present tl 
the defendant had a right under the policy to demand arbitrati 
as to the amount of the loss, provided he made such demand witl 
a reasonable time after receiving the formal proofs) is this: whetl 
the plaintiff could practically deprive the defendant of such rig 
by stating a loss of $2,000, and, after the time for demanding ar 
tration had passed, proving twice that amount. It is obvious tl 
if the insured under a policy containing a stipulation to the eff< 
supposed should, in his proofs, state a total loss clearly within \ 
actual amount, the insurer would not be likely to demand arbit 
tion, and, if his failure to make the demand were held to be a waii 
of the right, and it should at the same time be held that the insui 



Digitized by 



Google 



90.J Case vs Manu/adurers' Fire & Marine ha. Co. 331 

old, in an action on the policj, prove any amount of loss, how- 
3r large, the result would be to deprive the insurer of all benefit 
the stipulation. This, of course, could not be done indirectly 
e more than it could be done directly, and it follows that on the 
umption of defendant's right to an arbitration — which its coun- 
claim and the judge of the superior court seems to have con- 
led — it was error to hold that the plaintiff could prove a loss of 
re than $2,000, or recover from defendant more than $1,000. 
) do not wish to be understood that in so holding we are sus- 
oing the contention of appellant that the insured is estopped from 
)viiig the actual amount of loss by the mere fact that he has un- 
rstated it in his proofs. We put our decision upon the ground 
it in the case supposed the insurer has acted upon the statement, 
hat he has relied upon it, — and refrained from exercising a right 
ich otherwise he would have exercised, and that he would be 
iired by allowing the insured to prove a greater loss than he 
} stated. 

But the respondent contends that the defendant, under a proper 
istruction of the policy, never had any right to demand arbitra 
Q as to the amount of loss. It is in view of this contention that 
• observations on the points thus far discussed have been quali- 
1 by the statement that what is said is based upon the assump- 
Q that defendant had such right. But we think the assumption 
tenable. The stipulation in the policy upon which the defend- 
: rehes is too vague and indefinite to be allowed any validity. It 
)s no number of appraisers; it provides no mode of selection, 
lither party might withhold its or his assent to the appraiser or 
praisei-s suggested by the other, or the company might suggest 
e number of appraisers, and the assured another number. In 
her case, and in others that might be supposed, no appraisement 
aid be made:" Williams vs. Insurance Co., 54 Cal., 445. It is 
le that in the case cited the language we have quoted was used 
ih reference to a stipulation substantially equivalent to those 
iich in the more recent decisions of this court have been held to 
ite an arbitration a condition precedent to a right of action on 
e poHcy, but it is also to be observed that in all those cases the 
polation relied on was far more certain and definite in its terms 
an the one in question here. In Adams vs. Insurance Co. (70 
^•1 200), the provision was for two appraisers, to be mutually 
iOBen by the parties, who, in case of disagreement, were to choose 
third, a majority of whom could make a binding award. In other 
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words, the stipulation provided for the number of appraisers, the 
exact method of selecting them, and the manner of making an 
award, all of which is totally wanting here. What is said of the 
case last cited is equally true of the case of Dry Dock Co. vs. As- 
surance Co. (66 Cal., 253), and neither case can be considered au- 
thority for holding the provision of the policy under consideration 
to be eflPective. We hold, on the contrary, that it is of no force. 
We think that if £m insurance company desires to secure to itself the 
rignt to the liquidation of damages through the intervention of 
arbitrators or appraisers, it must definitely provide at least for the 
number of arbitrators, and the mode of their selection: Mark vs. 
Insurance Co., 24 Hun, 565, affirmed, 91 N. T., 663. From this 
view it follows, of course, that the plaintiff here can maintain his 
action, notwithstanding his refusal to arbitrate; and that, since the 
defendant has lost no right or advantage by plaintiff's understate- 
ment of the amount of his loss, if, in fact, it was understated, there 
is no reason why he should be denied the right to prove the full 
amount of the actual loss. Therefore, the rulings of the superior 
judge on these points, though put upon a ground that we consider 
untenable, were not, in fact, erroneous, or injurious to the appellant. 
But we think that the contention of the appellant that the evi- 
dence was insufficient to prove a loss of $4,000 is correct. We have 
carefully examined this evidence, and we think it shows, without 
any substantial conflict, a loss of less than $4,000. The plaintiff's 
principal witness on this point was his assignor, Pam, whose method 
of arriving at the value of the stock of goods on hand at the time 
of the fire was to deduct from the total amount of his sales up to 
the date of the fire the assumed percentage of his profits, and then 
to deduct the remainder so ascertained from the invoice price of 
"all the goods he had purchased. He had carried on business dur- 
ing the latter part of 1883, and had taken up stock and made an 
inventory January 1, 1884. The. figures show exactly what was the 
amount of Lis sales and what of his profits during 1883, and that 
his gross profits during that year were less than 39 per cent of the 
invoice price of his goods. He testifies that his gross profits were 
larger in 1883 than they were in 1884, but when he comes to figure 
out the value of his stock of goods at the time of the fire, according 
to the method stated, he has to assume a profit of 60 per cent in 
order to bring out his estimate of $5,810. Taking the percentage 
of gross profits which he made the previous year, and which he 
testifies was larger than he made in 1884, and applying it to the 
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known amount of purchases and sales in 1884, it shows that he had 
on hand less than $4,000 worth of goods at the date of the fire, and 
of these nearly $800 worth were at a distant mining camp, and were 
not destroyed. Making every allowance in his favor by the addi- 
tions of freights and so forth, he did not, on his own basis of calcu- 
lation, lose more than $3,300. Another of plaintiff's witnesses 
(Verdugo) put the value of Pam's sLock at $3,000. Pam's clerk, 
Gotthelf, says he usually had a stock worth $5,000; and Steinfeld 
says that three weeks before the fire it was worth $5,000. But it 
clearly appears from the books that for several weeks before the 
fire large amounts of goods were being sold, and scarcely anything 
purchased. Gotthelf does say in his deposition that he places the 
value of the goods destroyed at $5,000, but this particular answer 
was not responsive to the interrogatory, and defendant's motion to 
suppress it ought have been sustained. There was no other testi- 
mony to sustain a finding of $4,000 loss, and the witnesses for the 
defendant — apparently fair, capable judges, and with good oppor- 
tunities and sufficient motives to observe the condition and value 
of the stock — put it at a very much lower figure. In short, the 
verdict is in this particidar without any substantial evidence to 
support it, and is evidently the result of prejudice or mistake. For 
this reason the defendant was entitled to a new trial, and the order 
denying it must be reversed. 

There is nothing in the remaining assignments of error that calls 
for particular notice. The order overruling appellant's motion for 
a new trial is reversed, and the cause remanded. 

We concur: McParland, J.; Paterson, J. 

Oa Rehearing* 

Wbioht & McCoBHAG and T. Z. BiAKEMAN,/ur AppellanL 

Haooin, Van Ness & Dibble, for RetipondenL 

Beatty, C J. 

The order denying defendant's motion for a new trial in this case 
was reversed by a decision of department 1, on the sole ground that 
the finding as to the amount of respondent's loss was contrary to 
the evidence. A rehearing having been granted, we are satii^ed, 
after reargument and re-examination of the record, that we mis- 
construed the testimony of the witness Pam, and were led to an 
erroneous conclusion as to the effect of it hy failing to add to the 
invoice price of the goods purchased the whole amount of the 

* Decision rendered, December 80, 1889. 
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ght, $893. This was necessary in order to obtain a proper ba« 
the computation as to the value of the goods destroyed. Ma 
this correction, the computation shows that the goods destroyi 
e worth a little in excess of $4,000, and so there is eviden 
icient to support the verdict As to other points involved in i 
eal we adopt the opinion of the department. Judgment a: 
er are affirmed. 

Ve concur: McFarland, J.; Paterson, J.; Sharpstein, J.; Thoi 
, J.; Works, J.; Fox, J. 



COURT OF APPEALS OF NEW YORK. 



JOHN T. BAXTER, Respondent, ^ 

VS. 

OOKLYN LIFE INS. CO., Appellant* ^ 

ler the la^ of New York forbidding the forf«nture of a policy for n 
payment of premium unless notice be mailed to the insured, and 
premium be not paid within thirty days thereafter, the death of 
insured within the thirty days renders payment unnecessary before bri 
ing suit. The relations of debtor and creditor are established betw 
the parties, and the unpaid premium becomes a claim to be deducted fi 
the amount due under the policy. 

Lppeal from the judgment of the general term denying 
enil ant's motion for a new trial upon exceptions, and direct 
gment for the plaintiff on a Yordici 

1. C. MoAK, far Appellant. 
3has. S. Carey, for Ret^)ondent, 

O'Brien, J 

?he plaintiff is the assignee of a policy of insurance upon the 
>ne Joel J. Mattison, issued by the defendant, dated May 24, 1^ 
ereby, in consideration of a quarter annual premium of $20.91 
paid upon delivery of the policy and thereafter on the 24th < 
Vugust, November, February and May in each year, the defe 

insured Mattison's life in the sum of $3,000, payable to his \« 
;he office of the company, in the city of New York, within si 
rs after receipt of satisfactory proof of death during the life 

poUcy. The poUcy was made subject to numerous conditic 

DeciBion reutlered, February /6, 1890. 
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none of which are important for the purposes of this appeal except 
the condition that it should be void upon failure to pay the pre- 
mium when due. The complaint alleged the delivery of this 
contract to the insured^ his death, on the 7th day of September 
1884, the presentation to the defendant of satisfactory proofs of 
death according to the terms of the policy, the refusal of the 
defendant to pay, and that the insured had made the payments of 
premium according to his agreement with the defendant. No issue 
was made by the defendant upon any of the allegations of the com- 
plaint except the averment that the insured had paid the premiums 
according to the terms of the policy, which it denied and specially 
alleged that the premium which became due on the 24th day of 
August 1884, had not been paid. On the trial the plaintiff put in 
evidence the policy, and a written assignment by the wife of the 
insured to him of the claim or cause of action, and rested. The* 
defendant moved for a nonsuit on the ground that the insured had 
failed to comply with the terms and conditions of the policy by 
neglecting to pay the quarterly premium stipulated to be paid by 
the terms of the policy on the 24th day of August, prior t<^ the 
death of the insured. This motion was denied and the defendant 
excepted and the only question in the case is thus presented. The 
death of the insured occurred within less than four months from 
the time that the policy was delivered. The production of the 
policy at the trial proved the payment of the first quarterly pre- 
mium. But it was essential to the maintenance of the plaintiff's 
cause of action to show that the policy was a vaUd subsisting con- 
tract at the time of the death of the insured. The policy itself 
contained the stipulation that it was a contract made and to be 
executed in the state of New York and construed only according to 
the laws of that state. Aside from this provision of the policy and 
under general rules of law this contract was subject to the terms 
and conditions expressed in chapter 841 of the laws of 1876 as 
amended by chapter 321 of the laws of 1877. This statute was a 
part of the contract in question and governed the rights and 
obligations of the parties in precisely the same way and to the same 
extent as if all its terms and conditions had been actually incor- 
porated into the policy. 

The promise of the defendant was to pay to the beneficiary 
named the sum of $3,000 upon the death of the insured, in case that 
event occurred during the continuance of the contract. It, there- 
fore, becomes important to inquire whether the policy in question 
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was in force at tbe time of the death of the insured on the 7th day 
of September 1884. If upon that day it was a valid, subsisting 
contract, notwithstaading the failure to pay the premium due on 
the preceding 24th day of August, then the very contingency upon 
which the defendant agreed to pay the amount of the insurance 
has happened. The statute above referred to (Laws 1877, Chap. 
321) declares that no life insurance company doing business in this 
state shall have power to declare forfeited or lapsed any policy 
thereafter issued by reason of non-payment of premium, unless, 
after it becomes due, a notice stating the amount of such premium, 
the place where it shoidd be paid, and tbe person to whom the 
same is payable, shaU be duly addressed and mailed to the person 
whose life is assured, at his last known post-office address, postage 
paid by the company, and further stating that unless the premium 
then due shaU be paid to the company or its agent within thirty 
days after the mailing of such notice, the policy and all payments 
thereon will become forfeited and void. It is also provided by the 
same section that in case such payment is made within the thirty 
days limited therefor, it shall be deemed a full compliance with the 
requirements of the policy in respect to the payment of premium, 
and it declares that no such policy shall in any case be forfeited 
until the expiration of thirty days after the mailing of such notice. 
These provisions are to have full effect, any condition of the policy 
to the contrary notwithstanding. There was no proof given at the 
trial by either party to show whether this notice was served or not. 
It is obvious that this statute when imputed into the contract 
modified its conditions in very material respects. The duration 
and validity of the policy is not then dependent upon payment of 
the premium on the day named therein, but upon payment within 
thirty days aiter the notice has been given. The condition upon 
which the poUcy can be forfeited, or in any way impaired, as a 
subsisting contract of insurance, is a failure on the part of the 
insured to pay the premium within thirty days after notice. The 
complaint alleges that the insured, up to the time of his death, 
made the payments on the policy as agried with the defendant. 
That he actually paid the premium necessary to keep the policy in 
life till the 24th of August, prior to his death, was established and 
admitted. It was not necessary to prove that he also paid the pre- 
mium on the 24th of August because the contract was not impaired 
by a failure to pay on that day, but by a failure to pay within thirty 
days after the defendant had served the statutory notice. The 
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stataie prescribes this notice as a necessary condition of forfeiture, 
and unless it was served the insured was not in default because pay- 
ment within thirty days after notice is to be taken as a full com- 
pliance with the conditions as to payment of premium. In the 
absence of proof on the part of the defendant as to the service of 
the notice, this allegation of the complaint was sufficiently estab- 
lished within the meaning of the contract as evidenced by the 
policy and the statute when read together. Before the defendant 
could raise any question in regard to the non-payment of the 
August premium it was necessary for it to show that it had com- 
plied with the statute by serving the notice, as this step was essential 
in order to put the insured in default or to raise any point based on 
h^s omission to pay the last quarterly premium. It must, therefore, 
be assumed in the absence of such notice that the policy in question 
was in full force at the death of the insured and, even if the pay- 
ment of the last premium was omitted, the obligation and promise 
of the defendant to pay upon death, during the life of the policy, 
was unimpaired. The purpose of the statute referred to was to 
establish a rule which would preserve to the assured the benefit of 
premiums paid and to prevent the lapse of policies of life insurance 
without ample notice and an opportunity to save them from forfeit- 
ure by payment of premiums due within the specified time, and at 
the same time secure to the company, in case it is obliged to pay, 
the full amount of the premiums which the policy calls for. When 
the provisions of this statute are adopted in a contract of insurance, 
for the purpose of modifying the forfeiture clause and the other 
strict condition scontained therein, then this clause and these con- 
ditions shall be so construed as to give to the assured the full 
benefit contemplated, without altering any other provision of the 
policy, if this can be done without violating any rule of law. When 
the scope and purpose of the law as deduced from the decisions of 
this court and the courts of other states, involving a construction 
of the same or similar statutes, is considered, no good reason is 
perceived for interfering with the result in this case in the courts 
below: Phelan vs. N. M. L. Ins. Co., 113 N. T., 147; Cluter vs. 
Brooklyn Life Ins. Co., 110 N. T., 15; Cluter vs. John Hancock 
Life Ins. Co., 127 Mass., 153; Boyd vs. Cedar Bapids Ins. Co.» 
70 Iowa, 325. 

It was not necessary, in order to enable the plaintifi to recover 
the sum insured, to pay, or tender before action brought, the pre- 
mium that was payable on the 24th day of August, prior to the 

VOL. XIX.-22. 
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of the insured. If the policy was in full force when 
i died, as we think it was, that event fixed the liability i 
bion of the defendant notwithstanding the omission to m 
lyment. Nothing remained to be done by the widow of 
d or her assignee except to present to the defendant 
of death required by the policy. The death of the assu 
ated the contract. The defendant's promise to pay, if it 
scharged, had matured, and the persons entitled to the b< 
the policy had only to establish the fact of death within 
ad in the manner prescribed therein. The contract was 1 
by force of the statute till the contingency upon which \ 
lepended occurred. The death of the assured created 
n of debtor and creditor between the defendant and 
, and the unpaid premium, with interest from the date ^ 
e, was a claim to be deducted by the defendant from 
ue upon the policy. This puts the defendant in preci 
ne position in which it would have been if the premium 
iuly paid: Cluter vs. John Hancock Life Ins. Co., su 
conceded upon the argument in this case that the un] 
im, and interest thereon, was deducted from the verdict 
lo injustice has been done, 
judgment should be affirmed. 

er, Ch. J. Finch and Peckham, J. J. concur. Andrewi 
lissenting opinion, Earl and Gray, J. J., concur. 

Dissenting Opinion. 

Andrew, J. (Dissenting 
isent from the prevailing opinion in this case. The sole 
>f the statute of 1877, a purpose indicated as well by the 
body of the act, was to abrogate the rule that the failoi 
le premium on a life policy on the day specified the: 
d a forfeiture and rendered the policy void. The act tl 
rovided that non-payment of the premium at the day sh 
»rk a forfeiture, and that the policy should continue in f< 
hstanding such omission, until notice by the company, 
t of the insured for thirty days thereafter to make payn 
>nstruction placed on the statute in tlie prevailing opii 
y its operation the premium does not become due until ; 
and expiration of the thirty days, and that meanwhil 
may be brought and a recovery had on the policy, alth< 
emium has not been paid or tendered, is, I think, untem 
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The premium is due from the time it becomes due according to the 
terms of the policy, and remains due at all times thereafter until 
actually paid, but under the statute default in making payment at 
the pay day, neyertheles^ leaves the contract of the company sub- 
sisting, and an action may therefore be maintained upon it in case 
of the death of the insured, unless it is shown that the notice has 
been given and that the premium was not paid within thirty days 
thereafter. 

But it is a condition precedent to the maintenance of such action, 
that the plaintiff must before suit brought have paid or tendered 
the premium unpaid. The plaintiff under the statute of 1877, is 
not required as before to show that it was paid or tendered on the 
day fixed in the policy, but he must aver and prove that payment 
was made at some time before the action was commenced, or else 
no right of action has accrued. This is in accordance with the well- 
settled rule that in mutual promises the plaintiff, seeking to charge 
the defendant, must aver and prove performance on his part of 
that which was the consideration of the defendant's promise, and 
this as well where the promise of the plaintiff was to be performed 
before the day fixed for performance by the defendant, as where 
the performance of respective promises were concurrent and de- 
pendent The construction I have given to the statute of 1877, 
folly accomplishes its purpose, while relieving it of the anomaly 
that a contract to pay an insurance on condition of the payment of 
the premiums may be enforced, although the party claiming per- 
formance has never paid or offered to pay what was stipulated. 

The cases in Massachusetts and other states have I think no bear- 
ing upon the present one. They were well decided and involved no 
SDch question as is presented in this case under the statute of 1877. 

The judgment should be reversed. 

Earl and Gray, J. J., concur. 
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PREME COURT OF PENNSYLVANIA. 



STEALTH EX BEL. ATTORNEY-GENERAL^ 

JBLE BENEFICL^L ASSOCIATION* • 

Qto proceedings to determine whether an alleged beneTol 
AS an insurance company doing business contrary to law : 
insurance company is a mere business venture, whose domin; 
to grant indemnity against loss for a pecuniary considerati 
nderlying feature of the benevolent society is not to indemi 
ss but to proTide a fund from the accumulations of its memlx 
•elief in case of misfortune. 

Ihobtlidge, for AppeilanL 

. EntKPATBiOK, and Dep. Atty.-Gen. Sanderson^ for 1 

dth. 

Clarf, J 
of quo warranto issued out of the Common Pleas 
)unty, upon the suggestion of the attorney-gene 
t is known as the '' Equitable Beneficial Associatioi 
a,'' commanding the said association to appear and sL 
bority they were exercising the franchises, rights, t 
' a body politic and corporate, by the name stated, c 
3 making contracts and issuing policies of insurance, 
the writ, the association sets forth that their warr 
iy is derived from a charter of incorporation, which tl 
;he decree of the court of common pleas No. 2, of Ph 
ring date the 19th of November 1884, and recordec 
r the recordings of deeds, etc., in and for the city i 
liiladelphia, in Charter Book No. 9, p. 484, etc, on 
mber 1884, according to law; that the said charter i 
suant to the provisions of the act of assembly of 2 
r4; that the character and objects of the association, 
their charter, are, by the accumulation of a fund fr 

lered, February 8. 1890. 
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weekly, monthly, or quarterly dues, or contributions from its mem- 
bers, to aid and protect them in time of sickness or injury, by pay- 
ment of benefits, ** either to the members directly in their life-time, 
or to the widows, heirs, or assigns of members, in case of death, for 
funeral or other purposes; or otherwise the said fund to revert to 
the members at an advanced age." Their contention is that their 
organization falls within the first class of corporations authorized by 
the second section of the act of 1874, which, in the ninth clause, pro- 
Tides for the granting of charters '* for the maintenance of societies« 
for beneficial or protective purposes to its members, from funds 
collected therein;" and that the Equitable Beneficial Association of 
Pennsylvania is in no sense an insurance company, and has not 
been, and is not now, so conducted. As the law plainly recognizes 
the existence of beneficial socities, as distinguished from insurance 
companies, and provides for their incorporation as such, it is proper 
that we should determine what is meant by " a society for beneficial 
or protective purposes," and in what respect it may be said to differ 
from an insurance company. The general object or purpose of an 
insurance company is to afford indemnity or security against loss. 
Its engagement is not founded in any philanthropic, benevolent, or 
charitable principle. It is a merely business adventure, in which 
one, for a stipulated consideration or premium per cent, engages to 
nvi^e up, wholly or in part, or in a certain agreed amount, any 
specific loss which another may sustain; and it may apply to loss of 
property, to parsonal injury, or to the loss of life; To grant in- 
demnity or security against loss for a consideration is not only the 
design and purpose of an insurance company, but is also the dom- 
inant and characteristic feature of the contract of insurance. What 
is known as a '* beneficial association," however, has a wholly dif- 
ferent object and purpose in view. The great underlying purpose 
of the organization is not to indemnify or to secure against loss. Its 
design is to accumulate a fund from the contributions of its mem- 
bers " for beneficial or protective purposes," to be used in their own 
aid or relief in the misfortunes of sickness, injury, or death. The 
benefits, although secured by contract, and for that reason to a lim- 
ited extent assimilated to the proceeds of insurance, are not so con- 
sidered. Such societies are rather of a philanthropic or benevolent 
character. Their beneficial features may be of a narrow or re- 
stricted character. The motives of the members may be to some 
extent selfish, but the principle upon which they rest is founded in 
the considerations mentioned. These benefits, by the rule of their 
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organization, are payable to their own unfortunate, out of funds 
which the members have themselves contributed for the purpose, 
not as an indemnity or security against loss, but as a protective re- 
lief in case of sickness or injury, or to provide the means of a decent 
burial in the event of death. Such societies have no capital stock. 
They yield no profit, and their contracts, although beneficial and 
protective, altogether exclude the idea of insurance, or of indemnity 
or of security against loss. . There were many of these societies in 
existence at the time of the passage of the act of 1874 in this state. 
The character of their business was a matter of common knowledge, 
and it was doubtless to societies of this character the ninth clause of 
the second section of the act of 1874 was intended to 'apply. But 
we are wholly in the dark as to the nature of the business conducted 
by these defendants. The cause was tried under the act of 22d 
April, 1874, without a jury, and the facts necessary to the determin- 
ation of the case are not found. It is the •duty of the court, in such 
case, to " state separately and distinctly the facts found, the answers 
to any points submitted in writing by counsel, and the conclusions 
of law," Act 22d April, 1874 (P. L., 109); Marr vs. Marr, 103 Pa. 
Si, 468; Sweigard vs. Wilson, 106 Pa. St., 213; Harris vs. Hay, 111 
Pa. St., 564. In the opinion of the court, after reciting the purpose 
or design of the association, as defined by the charter, the learned 
court says: *'The facts in the case are substantially the same as in 
the case of Com. vs. Beneficial Association of Philadelphia, No. 36, 
Jan. Term, 1889, Dauphin County Common Pleas, in which an 
opinion has this day been filed; and for the reasons in the said 
opinion given we find, as matter of law, that the commonwealth is 
entitled to a judgment of ouster against this defendant." What 
these facts were the record does not show, and it is impossible for 
us to examine into the correctness of the conclusions of law without 
the facts from which that conclusion is dravm. In a case of this 
kind we are confined to the record. What is not found must be 
presumed not to exist. We are wholly without information as to 
the business in which the defendants are engaged. There is no 
finding that they are making any contracts of insurance, or issuing 
policies of insurance in pursuance thereof, or indeed, that they are 
engaged in any business at alL The judgment is reversed, and a 
procedendo awarded. 
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SUPREME COURT OP MICHIGAN. 



CBOUSE 

HABTPORD PIRE INS. CO.* J 

The owner insured had given a contract to aell upon payment of a specified 
balance. The asent was folly informed of the facts and that it was de- 
sired to protect both interests, and stated that it would make no differ- 
ence, that it was not necessiury to mention the fiicts. The application, 
which was a warranty, was filled by the agent and represented that the 
insured owned in fee and that no other party was interested. 

JETekl, In the absence of any restrictions on the agent's powers, in the applica- 
tion, or within the knowledge of the insured, the company was estopped 
irom setting up the misstatement either to prevent recovery or to limit 
it to the interest of the insured. 

Wm. H. Wklls, for Appellant 
E. J. BiBSELLy/or Appellee. 

MOBSE, J. 

This is an action on an insorance policy issued by the defendant 
to one Heman W. Clark, Pebruary 3, 1886, and renewed twice» to- 
wit, Pebruary 8, 1887, and Pebruary 1, 1888. The policy coveired 
a two-story frame building, occupied for general store and post- 
office purposes at Highland station, at the sum of $1,000, with $400 
additional on store and post-office, furniture and fixtures therein. 
The fire occurred April 25, 1888, and a loss of $1,386.96 was claimed 
in the proofs of loss upon the building, and $373.60 on furniture 
and fixtures. After said fire, and on the 14th day of June, 1888, 
with the consent of the company, the policy was assigned to plaint- 
iff who brought this suit in the Oakland Circuit Court The de- 
fense rested upon alleged erroneous representations made by Clark 
in the application for insurance, which was a written one, and 
signed by him, and upon the fact that the conditional nature of the 
assured's title was not expressed in the written portion of the pol- 
icy, as provided therein. This defense was coupled with an altcr- 

• D«eiiton rendered, Jannwy 34, 1890. 
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native claim that, if recovery was permitted, it must be limited in 
amount to the interest of Clark in the insured property. The trial 
was by jury, and plaintiff had verdict and judgment for $1,430.73 
The proofs of loss made by Heman W. Clark, June 28, 1888, showed 
as follows, as to the title to the property insured: *' The propert] 
insured belonged exclusively to Heman W. Clark, so far as th< 
legal title was concerned, but he had given a contract to Betsey 
Crouse, aforesaid, to sell it to her upon payment by ber to him o 
a balance of $976. This contract was on the 19th of Septembei 
1887, taken up, canceled, and afterwards destroyed by all parties 
and a new one issued in its stead, a copy of which new one is heret 
attached. The old one was same in form as this new one, and fo 
same amount, but time for payment of money was different, and i 
became due at or before the date of the new one. The ageni 
Fred Harris, knew of these contracts. Any other informatio 
wanted about this contract will be furnished." It appeared froi 
Clark's testimony that at the time of the fire there was about $30 
due him upon this contract June 3, 1888, the balance was paid t 
him. In the application for insurance the following questions an 
answers appear: ''Question. Does applicant hold title to land i 
fee? Yes. Q. Any other party interested in property? No 
The policy provided among other things, that the application 

Shall be considered a part of this policy, and a warranty by the a88nie4 
and if the assured, in a written or verbal application, makes any erroneoi 
representation, or omits to make known any fact pretaining to the rial 
* * * this policy shall be void. Or, if the assured is not the sole, aba 
lute, and unconditional owner of the property insured, or if the said propert 
be a building or buildings, and the insured be not the owner of the laud c 
which said building or buildings stand by title in fee-simple, and this fact 
not expressed in the written portion of the policy (then follow other prov 
sions), then, and in every such case, this policy shall be void. 

(Then follow other provisions). 

And it is farther expressly covenanted by the parties hereto that no office 
agent, or representative of this company bhall be held to have waived any < 
the terms and conditions of this policy, unless such waiver shall be indorse 
hereon in writing. 

The application also contained a covenant that the statemeni 
therein contained constituted a just, true, and full exposition of a 
the facts and circumstances in regard to the condition, situatioi 
ownership, title, etc., of the propei^y to be insured, and that th 
same were made a condition of the insurance, and part of the coi 
tract, and a warranty on the part of the assured. The condition c 
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the title, as shown by the proofs of Iosq and by the testimony in the 
case, was not set out or expressed in the written portion of the policy. 
To meet this defense, the plaintiff relied upon the fact, which be 
was permitted to show against the objection of the defendant, that 
the local agent of the defendant company at Highlaaid, who took 
the application for insurance and wrote out all the statements con- 
tained therein, Fred G. Harris, was fully informed at the time of 
such application of the condition of said title, and was kept ac- 
quainted with it thereafter, and that it was stated to him both by 
Clark, and by Mr. Grouse, the husband of plaintiff, and acting for 
her, that they wanted the property insured so that in case of loss 
Mrs. Grouse and Glark could both recover as their interests might 
appear; that Harris told them that it would make no difference; 
that it was not like a mortgage, and it would not need any mention 
in the application or policy, as a mortgage would; that the whole 
facts wece explained to Harris before the application was made, 
and he was informed that Mrs. Grouse was to pay the premiums, 
which she did. It was contended that in taking this application 
Harris was the agent of the defendant company, and that his knowl- 
edge was the knowledge of the company, and that issuing this pol- 
icy as it did, with full knowledge of the condition of the title, and 
what was the intent and pxurpose of obtaining the insurance, the 
defendant was estopped from interposing this defense. Mr. Harris 
was sworn, and gave eyidence as to the scope and extent of his au- 
th(|fity, but he did not deny the claim of the plaintiff that he was 
folly aware of the condition of the title, and the purpose for which 
the insurance was effected, to-wit, the insurance of the interest of 
Clark and plaintiff as the interest of each might appear at the time 
of the loss. Neither did he inform Mr.' Glark of any restriction 
upon his agency, not even that he must send the application to the 
company before the policy would issue, but he testifies that he 
supposed Clark knew this, because he had obtained insurance 
through him before. 

Mr. Harris was authorized, by his commission as agent, which 
was introduced in evidence, to " solicit and forward applications for 
iosorance, deliver policies and renewals to applicants, and to collect 
uid forward the premiums on same," subject to instructions. 
Among these instructions was the following: " After a policy has 
^>een delivered, if changes occur in the ownership or character of 
the risk, rendering indorsements of any kind necessary under the 
terms of the policy, you will forward the same to this office, with a 
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Btatement of the changes required, which will be indorsed, withov 
any charge, to the insured." The circuit judge instructed the jur 
in substance, that if they believed that, at or before the making < 
the application, Mr. Grouse, acting for his wife or Mr. Clark, ooi 
rectly and fairly informed Mr. Harris of the fact of the land coi 
tract held by plaintiff for the purchase of the property insured, ai 
the agent afterwards, by his negligence or ignorance failed to stal 
that fact in the application, the policy would not be avoided thereb 
and that in the taking of the application Mr. Harris was acting i 
the agent of the insurance company, and the information he po 
sessed would be deemed to be the information of the company. 

These instructions were correct, and in accordance with repeats 
decisions of this court: Kitchen vs. Insurance Co., 57 Mich., U 
145; Insurance Co. vs. Throop, 2 Mich., 159, 160; Insurance Co. i 
Olihstead, 21 Mich., 246, 252; Copeland ts. Insurance Co., 77 Mid 

; Temmick vs. Insurance Co., 72 Mich., ; Brown vs. Idsi 

ance Co., 65 Mich., 306; Baker vs. Insurance Co., 70 Mich., — 
Insurance Co. vs. Throop, above cited, is a case very similar in 
facts to the one at bar, and the reasons for the rule laid down 
this state are well and fully stated by Justice Cooley in his opini 
filed in that case, and need not here be restated. The defends 
relies mainly upon the case of Cleaver vs. Insurance Co. (reported 
65 Mich., 527, and also in 89 N. W. Bep. 571), but there is a grc 
distinction between that case and the one at bar. This dintincti 
was partially pointed out in Baker vs. Insurance Co. In the Cleai 
Case the assured had his policy in his possession at the time of 1 
conversation with the agent, upon which conversation he relied i 
recovery. Here the action of the agent and the conversation reli 
upon was, as in the Baker Case, before the policy was issued. T 
application contained no restrictions upon the agent's authority 
act for the company, nor was the assured notified of any; and t 
agent's restrictions in his written authority were confiined by 
terms to acts after the policy was issued. Clark and the agent 
Mrs. Crouse both supposed that he was the agent of the compa] 
with power to bind such company; and, having written out t 
application himself, he was the agent of the company in taking 
and his knowledge was the knowledge of the company. Theref( 
the company issued, if the daim of the plaintiff be true, the poll 
with full knowledge of the state of the titie, and also that the insi 
ance was intended to be taken for the full insurable value of be 
interests, and the defendant is now estopped from making eiti 
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one of its defenses. The restriction upon the agent being in the 
policy, and not in the application, cannot be construed to refer to 
anj act or knowledge of the agent that occurred before the deliyery 
of the policy. The judgment will be affirmed, with costs. The 
other justices concurred. 



SUPREME COURT OP TENNESSEE. 



F. L MORTON^ 

us. 
HART BROa* 

Plamtiff applied to the agents for inBurance, directing them to return his 
money if they conld not give him a good policy. They sent a policT in 
a company which had not complied with the state laws, and which 
proved insolvent. 

Beldj That the agents in undertaking an nnlawftil business guarantied the 
solvency of the company to the extent of the capital required by the 
statute of the state, and must respond to the insured for the loss. 

TiTBinET, C. J. 

Plaintiff applied to defendants, insurance agents, for a policy on 
his stock of goods. He directed them if they could not give him 
a good company to send his money back. They sent him a policy 
in the Louisiana Insurance Company, of New Orleans, for $500. 
That company had not complied with the law of this state, making 
it nnlawfnl '* for any insurance company not organized or incorpor- 
ated by the laws of this state to transact any business of insurance 
in this state, through agents or otherwise, unless possessed of at 
least. 1200,000 of paid-up actual cash capital, of which at least $100,- 
000 shall be invested in bonds of the United States, or some one or 
more of the states, recoTering the same at their current market 
vahe; nor until such company, in addition to the other require- 
ments of this article, shall have filed with the commissioner of in- 
Bonmce a written instrument duly signed and sealed, authorizing 
Baid commissioner to acknowledge service," etc. : M. and Y. Code, 
>ec 2565; nor until it complied with other provisions touching 
foreign insurance companies doing business in this state. The 
g^ods were lost by fire and the insurance company is insolvent. 

* DMidoo rendOTMl, December 3, 1S89. 
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So that it follows that the defendants were undertaking to do an 
unlawful and prohibited business. 

In such undertaking they must be held to guaranty the solvency 
of the concern they represent to the extent of the requirements of 
our statutes as cited, and that losses^ will be paid here. That law 
was intended to protect the citizen policy-holder and give him re- 
dress in the courts of the state. If the company was not worth 
$200,000 in actual paid-up capital, the undertaking of the agent 
supplies that want for the benefit of the insured, and if a loss oc- 
curs the agent must respond to the assured and look to his princi- 
pal for indemnity. His wrongful act has brought about the loss, 
and he must sustain it. The charge of the court on the second 
trial "that if the defendants knowingly insured plaintiff in a com- 
pany which had not complied with the laws of the state, this fact 
mi^t be considered by the jury in determining defendant's negli- 
gence," was error. The charge on the first was in substantial com- 
pliance with the law as stated in this opinion, and it was error to 
set aside the verdict and judgment for plaintiff. 

The last judgment is reversed and the first affirmed with interest 
and all cost. 



SUPREME COURT OF MICHIGAN. 



STAMM AND OTHERS 

NORTHWESTERN MUTUAL BENEFIT ASS'N.*j 

Where ciroumstanoes render it Impossible for a corporation to carry on its 
business successfully or attain the object on which it was formed, it be- 
comes the' duty of its agents to voluntarily wind up the affairs, and upon 
their neglect a party in interest may apply to an equity court for distri- 
bution of the funds. 

Where each member is entitled to an equal share in the benefits of a common 
fund that principle should be adopted in the distribution. 

Where a benevolent societv with an endowment fund is prohibited ftom 
prosecuting business in its own state, it cannot organize a new company 
elsewhere and use such fund to reinsure the members without their con- 
sent. The latter may applv to an equity court to compel a winding up 
i^nd distribution of the nind. 

• Decision rendered. April 14, 1887. 



Digitized by 



Google 



1890. ] Sfamm and others vs. Northtveaiem MuL Benefit Ass^n. 349 

F. A. Bakeb, for Complainants. 

Israel T. Cowles (Isaac Mabston, of oounsel), for Defendants and 
for Appflianls. 

Champlin, J. 

The bill of complaint states that the Northwestern Mutual Benefit 
Association is a corporation organized in April, 1879, under an act 
entitled " An act to provide for the incorporation of co-operative 
and mutual benefit associations/' approved April 3, 1669; that 
complainants are members of said association, and each of them 
holds a certificate of membership in the second division, otherwise 
known as the " endowment division;" that all of their certificates 
were issued prior to the eighth day of June, 1883; that from assess- 
ments paid by them and the other members of said endowment 
division, the association had collected, and on the eighth of June, 
1883, had on hand, to wit, $60,000 and upwards, in money and 
securities, which sum constituted the " endowment fund" of the 
association, out of which complainants and other members of the 
second division were entitled to receive their respective endow- 
ments at the maturity thereof; that act No. 192 of the public acts 
of 1883 took effect June 8, 1883, and soon thereafter the said asso- 
ciation applied to the commissioner of insurance for license there- 
under, which he refused to grant, upon the ground that the 
endowment certificates issued by said association were not author- 
ized by the act under which it was incorporated, and the amend- 
ments thereto; that, after the refusal of the commissioner of 
insurance to issue a license, the officers, trustees, or managers of 
the association organized a new one by the same name, but leaving 
out the endowment features, and obtained for said new association 
from the commissioner a license to do business under the act of 
1883; that upon the organization of the new association, to wit, on 
the fifteenth day of February, 1884, James M. Barbour, the secre- 
tary of said associatioD, by authority of the board of trustees 
thereof, issued and seut to complainants and the other members 
of the endowment division, a printed circular, setting forth the 
failure to obtain license, and the cause thereof, and that the new 
association had been duly licensed; that there had been for some 
time a number of dissatisfied members in the old association, who 
had appointed a committee, who had met with the trustees of the 
association to arrange^ if possible, the differences between them; 
that an arrangement was made by which the trustees agreed to pay 
for reinsurance in the new association whatever might be found to 
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have been paid by each member beyond the actual cost of his 
insurance, or, in case he preferred to withdraw from both associa- 
tions, to pay him in cash one-half that amount; that the complain- 
ants were not satisfied with the propositions, and they each refused 
to accept either of the offers therein n^ade. They charge that it is 
the intention of the trustees and oflScers of the association to turn 
oyer and appropriate to themselves, or to the new association organ- 
ized by them, the said endowment fund of $60,000; that they are 
informed and believe, and charge the fact to be, that it is the inten- 
tion of said trustees and officers to retain, as the supposed actual 
cost of insurance, a large portion of said fund of $60,000, and to 
convert the same to their own use, or to the use of the new associa- 
tion so organized by them; that said association has no legal (right, 
or color of rig4it, to transact business, since it was refused a license; 
but that the trustees and officers thereof have not wound up its 
affairs, or instituted any proceedings for that purpose, nor have 
they rendered any account to the members of the disposition made 
by them of the funds of the association, or of the official manage- 
ment of its affairs. They assert that said endowment fund is the 
property of the members of said endowment division, the same 
having been voluntarily paid in by them in the belief that it was 
competent for said association to issue said endowment certificates. 

The bill is filed for and in behalf of themselves, and all other 
members of said endowment division, and prays (1) that the affairs 
of the association may be wound up; (2) that said endowment 
fund may be apportioned and distributed among the members of 
said endowment division according to their respective rights and 
interests therein; (3) that said association, and the officers and 
agents in charge thereof, may be decreed and required to pay to 
complainants, and to each of them, the amount due them, respect- 
ively, from the funds of the association; (4) that a receiver may be 
appointed to take possession of the endowment fund, and all other 
assets of the association; (5) for general relief. 

The defendants answered, denying that complainants are mem- 
bers of the Northwestern Mutusd Benefit Association, or that they 
have any interest whatever therein, and allege that all of complain- 
ants except Allois Meyer have failed to pay assessments made 
against them by the association to pay death losses, and that their 
certificates of membership have become forfeited and lapsed, and 
that Allois Meyer has surrendered his certificate to the association. 
The deaths, assessments, notices thereof to complainants,^and their 
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neglect to pay, by which, under the policies and by-laws of the as- 
sociation, they ceased to be members, are fully set out in the an- 
swer. They admit that, from payments made by members of the 
association, and for the purpose of meeting the contracts of the 
association, a fund amounting to about $60,000 has been accumu- 
lated; and allege that it has been accumulated for the purpose of 
meeting outstanding contracts of insurance wi^ the members of 
the association; that the contracts outstanding are still unmatured, 
and the funds of such association, together with such assessments 
as may be necessary, are required to meet such contracts as they 
mature, and death losses as they occur. They admit that the com- 
missioner of insurance declined to grant said association a license 
upon the ground that the endowment certificates issued by said as- 
sociation are not within the scope of the law under which said asso- 
ciation was organized, but deny that his decision was correct, and 
allege that all contracts made by the association are Talid and bind- 
ing upon it. They deny that the trustees of the association have 
any right to divert the funds paid in by members for the purpose 
of meeting its obligations from the purpose for which they were 
paid, or to distribute them among persons who are no longer mem- 
bers of said associatioxL They aver that they have ojltstanding 
certificates of insurance held by members in seyersd states and ter- 
ritories named, and in the District of Columbia; that there are 968 
endowment cdrtificates in force, which mature in from ten to 
twenty yeai*s, and to meet which not only the fund on hand, but a 
much larger fund, will be needed. They admit the formation of a 
new association, leaving out the endowment feature, but deny that 
the same was organized by the officers, trustees, or managers of 
the old association, and allege that it was organized by a number 
of individuals acting for themselves, without reference to the old 
association, and that the same is in no way connected therewith. 
They admit the sending of the circular mentioned in the bill of 
complaint, and that the same was authorized by the board of 
trustees; and they set out the circumstances under which the 
same was prepared and sent to the members; that it was not the 
intention to force any member to settle his contract with the associa- 
tion, but simply to give an alternative, if he desired to withdraw from 
the association, to do so, and provided for paying him as large a sum 
as could be done consistently with the reserve required to meet the 
.outstanding obligations; that the trustees were able to make an 
arrangement with the new association by which the old members 
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could, if they so desired, reinsure and secure substantially the 
same advantages for one-half the money as other persons insuring 
in said association, and hence made the alternative proposition 
mentioned in said circular. They deny that it is the purpose and 
intention of the trustees and officers of said association to turn 
over or appropriate to themselves, or to the new association organ- 
ized as aforesaid, any portion of the endowment fund, or of any other 
fund belonging to said old association; and, on the contrary, allege 
that they regard said fund as a trust, and only consider themselves 
authorized to pay the same in discharging the obligations for 
which the same had been collected; and allege that no pajrt of said 
funds had been in any way diverted from the purposes for which 
the same had been collected. 

In 1869 the legislature enacted a law authorizing the incorponv- 
tion of co-operative and mutual benefit associations, by section 1 
of which it was provided that any number of persons not less than 
five might become a^body corporate, for the purpose of securing to 
the families or heirs of any member, upon his death, a certain sum 
of money, to be paid by such corporation either out of its fund, 
or by an assessment upon the members of such corporation, or 
upon the members of the class in such corporation to which such 
deceased member belonged, or for the purpose of securing, in the 
same manner, a certain sum of money, weekly or monthly, to any 
member disabled from attending to his ordinary duties by sick- 
ness or other disability. The persons incorporating were required 
to execute, under their hands and seals, and duly acknowledge, ar- 
ticles of agreement, which should contain, among other things, 
the name of the corporation, its place of business, and the period 
for which it was incorporated, not exceeding thirty years, the ob- 
jects of the corporation, the number-of classes, and the object of 
the division of such corporation into classes, — all of which were 
required to be definitely stated; also the terms and conditions of 
membership therein. By section 4 it was provided that the affairs 
of the corporation should be managed by not less than five, nor 
more than twenty, trustees, who were authorized to adopt by-laws 
for the corporation, and to change them at their pleasure, except 
so far as they relate to the rights of the corporation to assess 
their members, or those of a particular dass, and except also so 
far as said by-laws affect the rights and benefits belonging to, or to 
be derived by, the members of such corporation. Section 6 en- 
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acte 1 that all the funds received by any such corporation should 
be U3ed in the first instance, or shall be invested, and the increase 
thereof used (after paying necessary expenses) for the exclusive 
porpose set forth in the articles of association; provided that any 
sach corporation may, in its articles of agreement, specify the 
kinds of securities in which its funds shall be invested. 

The defendant, the Northwestern Mutual Benefit Association* 
became incorporated under this law. The articles of agree- 
ment which formed the constating instrument executed by 
the corporatDrs are not given in the record before us, and 
we are unable to determine with precision what they contained 
with reference to the terms and conditions of membership, 
but we must presume that those terms and conditions were in 
accord with the objects and purposes for which the statute author- 
ized the formation of the corporation. Neither does it appear at 
what precise time the corporation was formed. The earliest act of 
the corporation, as such, appears in the record to be a certificate of 
membership issued to complainant, Benjamin F. Stamm, which bears 
date December 8, 1879. Andrew Dimler testified that he joined 
the association in June, 1879, and that he was one of the first that 
signed. Adam Schehr joined in September, Thomas Hill in Novem- 
ber, Gregory Bush in July, and John H. Witherspoon in June, 1879. 

It appears that the corporation adopted by-laws, section 3 of 
which declared the purpose of the association to be the mutual pro> 
tection of its members, their widows, orphans, heirs, and devisees; 
also to provide a certain sum of money for its members after a 
given time. Section 8 reads as foUows: — 

Any person of temperate habits and good health record, between the ages 
of eighteen and sixty, may become a member of said association by answer- 
ing satisfactorily all questions proposed in the printed form of application 
prescribed by said board of trustees, aud submitting to a medical examina- 
tion approved in writing by said medical director, npon payment of member- 
ship fee not to exceed $10, and continue a member thereof, entitled to nil the 
rights and benefits, so long as the amounts levied and assessed upon him by 
said boanl of trustees shall be duly paid in accordance with the term of his 
certificate of membership. 

Section 9, after stating how certificates shall be executed and 
iasued, proceeds as follows: — 

ENDOWMENT DIVISION. 
Ceittfioatee of membership in the second division of said association shall 
1m issued in the following amounts, to wit: — 
vnu XIX. -28. 
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Those between the ages of 

18 to 25 years, incliisiye, $3,200, payable at death or end of 25 years. 

26 to 33 " ** 2,900, or at end of 23 years. 

34 to 40 " " 2,500, ** " 21 " 

41 to 47 " " 2,100, " " 19 " 

48 to 54 " '' 1,800, '' " 17 " 

55 to 60 " ** 1,500, " " 15 " 

OBDINABY LIFE DIVISION. 

Certificates of membership in the third division of said association ahaU be 
issued in the following amounts, to wit: — 
To those members thereof between the ages of 

18 and 25 years, inclusive, $3,200 41 and 47 years, inclusive, $2,100 
26 " 33 ** " 2,900 48 " 54 " " 1,800 

34 " 40 '' " 2,500 55 ** 60 '' '• 1,500 

— And not more than two certificates on the life of any member in this divis- 
ion of said association shall issue. * * * The application for and certificate 
of membership shall constitute the contract between the member and the 
association. 

Section 10 provides: — 

Upon the death of any member of said association, after satisfactory proof 
of such death shall have been duly filed with the secretary thereof, all mem- 
bers shall contribute one dollar to the mortuary fund, within thirty days 
after due notice of said death shall have been mailed to the last-known 
address of any member. Whenever there is an amount on hand to the credit 
of the mortuary fund of $4,000 in the second or third divisions, the next death 
loss occurring in the division having such credit shall be paid without 
assessing the members thereof, and the balance shall be carried to the 
sinking fund. 

Section 11 provides that failure to pay the assessment within 
thirty days after notice shall forfeit the member's certificate of 
membership, and all liability of the association on account thereof 
to him, and all Uabilitv of such member to the association shall 
cease : — 

Sec. 13. Withiu ninety days after satisfactory proofs of the death of a mem- 
ber shall have been filed with the secretary thereof, the association shall pay 
to the beneficiary or beneficiaries named in any certificate of membership, or 
in any application for membership, if living, or, if not living, then to his 
heire, executors, administrators, or assigns of said deceased member, as 
follows : On certificates in second and third divisions : — 

On certificates of $3,000, 86 cts. On certificates of $2,100, 70 cts. 

" 2,900, 80 •* " 1,800, 65 " 

" 2,500, 75 «* " 1,500, 65 ** 

— On every dollar collected on the assessment for said death, but in no case 
exceed the amount named in the certificate of membership. 

Section 15 provides that at the end of each fiscal year, after pay- 
ing all losses and expenses due in the third division, the balance 
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of the fond remaining shall be transferred to a sinking fund, and 
he invested until January 1, 1891; and after that date the income 
thereof shall be used in paying death losses, Tvithout assessing the 
members of said division. And at the end of the fiscal year acy 
balance in the second division shall be placed in a sinking fund, to 
be invested in the corporate name of the association, none whereof 
shall be used for expense of management. The account of the 
funds collected and disbursed for each division shall be kept 
separate, and the funds of one division shall not be liable for losses 
occurring in another. 

A pecidiarity of these by-lavrs is that no mention is made of a 
first division from first to last, and yet it appears from the testi- 
mony of Mr. Barbour, who acted as secretary of the corporation, 
that there was a first division, which was an endowment divifdon, 
in which the periods of payment matured from fifteen to thirty 
yeais, while in the second division, he testified, they matured in 
from fifteen to twenty-four years. He also testified that there were 
only about one hundred life policies, or those belonging to the third 
division, issued, and that the corporation commenced to issue life 
policies about the first of January, 1881. 

As stated in the bill, and admitted in the answer, the legislature, 
at its session in 1883, passed an act requiring all corporations 
organized under the law above cited to be licensed by the insur- 
ance commissioner, who should issue to such corporation, complying 
with section 1 of the act, a certificate of authority to do business in 
this state, and prescribing a penalty for any corporation, o£Scer, 
agent, or employe doing business contrary to or in violation of the 
provisions of the act. In the summer of 1883 the defendant corpo- 
ration applied to the commissioner of insurance for a license, and 
it was refused, on the ground that the endowment certificates issued 
by said association were not within the scope of the law under 
which said association was organized; and thereupon the corpora- 
tion, its officers and agents, ceased entirely from admitting new 
members to the association, and ceased to act as an insurance com- 
pany in taking or transacting new business looking to a continua- 
tion of corporate business. The x)oint is made in the answer, and 
we are askftd to decide, that the action of the insurance commis- 
sioner in refusing a license upon the ground he did was erroneous. 
We do not think, however, that we are called upon in this suit to 
pass upon that question. The trustees and officers of the corpora- 
tion, as well as all the members thereof, so far as appears, have 
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acquiesced in the decision, and have acfed upon it as correct and 
conclusiye upon the right of the corporation to transact new busi- 
ness, at least in this state. A new corporation has been formed 
under the same name, by those active in the management of defend- 
ant corporation, which has obtained a license to transact business, 
and into which many of the members of the defendant corporatioD 
have entered at the request of those having the management of the 
affairs of defendant corporation. According to the testimony of 
Mr. Barbour, who is the secretary of the new as well as of the old 
corporation, the old members who have canceled their certificates 
in the old corporation and entered the new amount to nearly one- 
half of the membership which the old corporation contained at the 
time it ceased to do business, in lound numbers amounting to 
nearly 1,000 persons. 

If the members of the old corporation are to be held liable to 
assessment for the purpose of paying death losses, the effect of this 
large number of cancellations upon the amount a beneficiary would 
receive is apparent, and tends to the destrur*tion of the object of 
the corporation as a means of mutual protection and relief of its 
members, and their widows or orphans, heirs and devisees. It also 
appears from the testimony of Mr. Barbour that the corporation 
stopped issuing policies from the time a license was refused. 

We hav3 here, then, the case of a corporation which circumstan- 
ces have rendered it impossible to continue to carry on its business 
successfully, or to attain the object for which it was formed. It 
has a large fund in its bands which cannot be applied nor used to 
carry out the original intent for which it was accumulated, and it 
would appear to be the obvious duty of the managing agents, 
under the circumstances, to wind up the affairs of the concern 
voluntarily, under the statute; and, if they neglect to do so, any 
one interested in the fund may seek relief in a court of equity to 
obtain a distribution among the members to whom it belon.^F. 
Owing to the peculiar character of corporations of this kind, the 
question is by no means free from difiSculty. It has no shares of 
stock to represent the respective rights of the holders thereof. 
Membership therein is personal, and liable to frequent changes. 
The legal life of the corporation is limited to thirty years. The 
legislature, therefore, must have contemplated that a time would 
arrive when the affairs of these mutual benefit associations should 
terminate, and their affairs be wound up. Their funds on hand 
would necessarily have to be distributed, and who, in that event, 
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would be the distributees? No assessments lo pay death losses 
could be made after the expiration of thirty years, any more than 
new members could be admitted after that time. It is obvious that 
each Hying member at all times stands upon an equality with others 
in their respective classes. The right of a new member to receive 
the benefits flowing from that relation does not depend upon the 
length of time he has been a member, nor how much money he has 
paid into the common fund. The contract of each with the corpora- 
tion is like that of every other, and it must necessarily follow that, 
upon a final dissolution, each member of the corporation at that 
time would share equally in the fund belonging to the class or 
division to which he belonged. 

I think the same principles must be applied when a^corporation 
ceases to do business, because of some impediment in the way of 
farther continuing it with success, as was the case here. Whether 
the impediment was real or otherwise, it was acquiesced in by the 
corporation, and no suggestion is made that there is either a proba- 
bihty or a possibility that it can ever resume business, or conduct 
it with success. It suspended business in the summer of 1883, and 
has made no attempt since to carry out the object for which it was 
formed, and, under all the circumstances, it may be considered as 
established that it has no longer any '' moral or legal capacity to 
resume business." The doctrine is clearly established that courts 
of equity have no jurisdiction, unless it be conferred by statute, to 
decnree a dissolution of a corporation by forfeiture of its franchise, 
either at the suit of an individual or the state. But this suit is not 
instituted for the purpose of forfeiting the franchise of the corpora- 
tion. Its existence is recognized, but facts are set forth showing an 
actual or threatened misapplication of its funds, and also a virtual 
surrender of its franchise of admitting new members. Although a 
court of equity may not decree a dissolution of the corporation, 
yet, in virtue of its general jurisdiction over trusts, and to a£ford 
remedies in cases where courts of law are inadequate to grant relief, 
it has jurisdiction to grant relief against a corporation upon the same 
terms it might against an individual under similar circumstances. 
Thus, it was said by Lord Romilly, master of the rolls, in Cramer 
vs. Bird (L. R, 6 Eq., 143) ; " I am of opinion that there cannot be 
aplainer equity than this: that where the functions of a corpora- 
tion have ceased, the managers of that corporation are bound to 
account for all moneys belonging to the corporation, and, when 
8UCU moneys are improperly retained, this court will make a decree, 
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in order that they may be divided among the yarious members." 
He also held ''that the acts of parliament relating to railway com- 
panies, and affording remedies in particular cases, were not intended 
to supersede the principles of equity, but only to assist the court, 
by giving additional powers, to enable persons to enforce equities 
arising from the number of shareholders, and from the rules of 
equity which theretofore had made it impossible for persons in such 
cases ever to get a decree." See, also, In re Suburban Hotel Co., 
L. K, 2 Ch. 737, 743, 750; Marr vs. Bank of West Tennessee, 4 
Cold., 484. 

In the case of Bradt vs. Benedict (17 N. Y., 93, 96), Mr. Justice 
Selden, in commenting upon the statute of that state authorizicg 
proceedings against corporations in equity, from which our statute 
on the same object was adopted originally, said: ''It is plainly 
cumulative, as it adds a rule by which circumstances are made 
equivalent to a surrender, which before had no such effect The 
limitation which it contains is not upon any common-law rule, but 
upon that which the statute itself introduces." 

In Slee vs. Bloom (19 Johns., 456), which was an action by a credi- 
tor against stockholders to enforce a personal liability under the 
statute, making them liable for all debts due and owing by the 
company at the time of its dissolution, it was held by the court for 
the correction of errors that the corporation was dissolved, within 
the meaning and intent of the act, by non-election of trustees, and 
non-user of franchises, for a length of time, and a sale by the sheriff 
of all its property, real and personal, in execution; and Chief Juf- 
tice Spencer, who delivered the prevailing opinion, regarded the 
acts done and suffered as equivalent to a direct surrender of the 
charter. Upon principle, as well as upon authority, I think that, 
when a corporation is virtually dead, although its term of existence 
limited by law has not expired, and it has property or assets, which 
cannot be used in carrying out the purposes of the corporation, 
remaining in the hands of the corporation, this court has jurisdic- 
tion to distribute such property and assets among its members upon 
such a basis as shall be just and equitable. 

The testimony shows that there is about $50,000, the exact sum 
not given, which the trustees of this corporation have on hand; and 
while in their answer they deny that it is the purpose and intention 
of the trustees and officers of said association to turn over or ap- 
propriate to themselves, or to the new association, any portion of 
the endowment fund, or of any other fund belonging to the old 
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association; and while they assert that they only consider them- 
selves authorized to pay the same in discharging the obligations for 
which the same had been collected; and allege that no part of said 
funds had been in any way diverted from the purposes for which 
the same had been collected, — yet they admit of sending out the 
circulars hereinbefore mentioned, and that nearly one-half of the 
members had availed themselves of the offer made in said circular, 
and bad insured in the new company, and accepted a cancellation 
of their certificates of membership in the old association; and the 
proofs show that the trustees have appropriated from nine to ten 
thousand dollars of the funds of the old association, and paid the 
same to the new association for reinsurance. 

These facts show the necessity for the interposition of a court of 
equity to prevent a further misapplication of the funds of the o]d 
association, and to decree an equitable distribution thereof. Other- 
wise, what is to become of this large accumulation of money now in 
the hands of the trustees^ The new association is not entitled to 
it The trustees have no right to appropriate it. It cannot be 
need in carrying out the purposes for which it was created. There 
is DO equity in applying it to the payment of death losses in full, as 
they occur, for, aside from there being no contract to that effect, 
it would, ia the natural course of events, be exhausted long before 
membership in the association would be terminated by death, and 
the surviving members would receive nothing. It appears from the 
testimony that, at the time license to do business was refused, there 
were about 2,*200 members, and that, while the association has not 
since that time admitted any new members, the board of trustees 
have assessed members for death losses, and have considered those 
who have failed to pay such assessments as having forfeited their 
membership. Assessing members for the payment of death losses, 
which occurred after the refusal to license, is as much doing busi- 
ness as admitting new members, and was as such prohibited by 
law. My opinion is that no assessments could legally be made by 
the board of trustees for the purpose of paying losses which 
occurred after license to do business was refused. 

The inhibition of the statute extended to the exercise of corpo- 
rate functions in Michigan. Its proceedings as a corporation were 
ttrested, and, as no steps were taken by it to obtain the right to do 
business any longer, but on the contrary it abandoned the field, the 
proceedings to close up its affairs should date from that time. The 
members were entitled to their distributive share of the moneys on 
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hand from that time. If losses occurred prior to that time, the 
beneficiaries are entitled to precedence and payment of their poli- 
cies in full from the fund. If members have died since, their rep- 
resentatives are entitled to the distributive share of such members. 
As no separate funds were kept of the di£ferent divisions, no account 
will be taken thereof in making distribution. The expenses of 
closing up the affairs in this suit will, together with the costs of this 
litigation, be payable out of the fund, and the balance distributed 
pro rata among the members at the time the license was refused. 
An account vnll be taken to ascertain the persons entitled, the 
amount of funds on hand at the time license was refused, and the 
pro rata due to each member. 

The decree of the court below is affirmed, without costs, and the 
cause remanded for further proceedings in accordance vdth this 
opinion. The other justices concurred. 



COURT OF APPEALS OF NEW YORK. 

SECOND DIVISION. 



JOHN L. DOUGLASS, Appelant, 

vs. 

MERCHANTS* INS. CO., of New Yobk, Bespondenf* 

A by-law of the company provided that the officers should hold their offices 
during the pleasure of the directors and until a successor was appointed, 
and should not be removed without a coucurrenco of a ms^jority of the 
directors The plaintiff, an officer, had been employed for a number of 
years at a stipulated annual salary, which hdd been increased from time 
to time, and was discharged before the expiration of the fisoal year. 

Held, That he was chargeable with a knowledge of the by-law, and in the 
absence of any special contract indicating an intention to abridge the 
right of removal, the power to remove at any time must be deemed to 
have been reserved by the contract, and there could be no recovery of 
salary for the unexpired portion of the year. 

Appeal from judgment of the general term of the supreme 
court in the first judicial department, affirming judgment in favor 
of the defendant 

* Decision rendered, February as, 1890. 
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Wm. W. Badger, for Appellant, 

F&Axom Lynde Stetson, for ReypondenL 

Bbadlet, J. 

The plaintiff on or about the first day of January, 1857, went 
into the service of the defendant as secretary, at the yearly salary 
of fifteen hundred dollars, his salary, from time to time changed, 
was on the first of January, 1884, increased to $4,500 a year. He 
continued as such secretary in the serrice of the defendant at that 
annual salary until January 19, 1885, when he was by the board of 
directors of the defendant removed from the office of secretary. 
He, having been paid up to February first, brought this action to 
recover as damages a sum equal to the salary for the residue, or 
eleven months, of the then current year. This claim is for the al- 
leged reason that he was in the defendant's service from year to 
year; and that the defendant could not, without liability to him for 
damages, discharge him from its service until the end of any year 
upon which he had entered in such service. When a party enters 
into service of another at a stipulated annual compensation or sal- 
ary and continues beyond a year, the presumption is that he does 
so on the same terms: Huntington vs. Claflin, 38 N. Y., 182; Yail 
v& Jersey Little Falls Co., 32 Barb., 564; Bauch vs. Albright, 36 
Penn. St., 367; Tatterson vs. Suffolk Mfg. Co., 106 Mass., 56. 
There is no evidence that the original hiring was for a year other 
than in the fact that the plaintiff's salary was annuaL The plaintiff 
for his evidence in that respect relied solely upon the admission in 
the defendant's answer. By the answer it is alleged that a by-law 
of the defendant, known to the plaintiff, was part of the contract of 
employment under which he went into and continued in its service. 
This by-law was adopted and went into effect in 1850, and provided 
that '' the president, vice-president, secretary, surveyor, and clerks 
shall respectively hold their offices during the pleasure of the board 
of directors. and until the appointment of a successor either perma- 
nent or pro tern, and no officer or clerk shall be removed without 
a concurrence of a majority of the whole board of directors." A 
new edition of the by-laws, including this one, was printed and 
issued in 1861, under the direction of a committee in a book in 
which appeared the name of the plaintiff as secretary. The plaint- 
iff had or was chargeable with knowledge of this by-law, and it 
may be assumed that it constituted part of the contract of his em- 
ployment under which he served as secretary of the defendant. 
And the main question is whether the defendant had the right in 
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the maimer mentioned in the bj-law, without cause, to terminate 
the plaintiff's service as secretary before the end of the current 
year, and not subject itself to liability to him for damages as for 
breach of contract. It is urged on the part of the plaintiff that he 
was in service under a contract for a year, and that the by-law was 
not in the way of makiag such a contract effectual ; and when 
made, the pleasure of removal could be exercised to take effect 
only at the expiration of the year. 

In Soldiers' Home vs. Shaffer (63 HI., 243), cited in support of 
that proposition, the plaintiff's charter provided that the trustees 
might remove any officer or employe if the interests of the institu- 
tion required the removal. The plaintiff there was by special con- 
tract hired for a year, and the court held that a corporation loses 
its general power of removal contained in its charter if it makes a 
special contract It may be observed that in the case cited the 
power of removal was not unqualified or to be exercised at pleas- 
ure. And in Maitine vs. Commerce Fixe Ins. Co. (15 J. & S., 520), 
it was held that the by-laws of the defendant providing that offi- 
cers, clerks, etc., should be elected during the pleasure of the board, 
did not deny to the defendant the power by special contract to 
overcome it or set it aside. 

It ma> be assumed for the purposes of the question that this is 
within the power of the board which creates the by-laws, and that 
when it appears that a special contract is made by such board, in 
terms which iudicate an intent of the parties to exclude from it 
the operation of the by-laws having relation to the right of termin- 
ating service, such contract of employment may not be subject to 
it. The employment of the plaintiff does not come within that 
proposition. He went into the defendant's service upwards of 
twenty-eight years before the time of his removaL There does 
not appear to have been any special contract as to term of service. 
The compensation was designated as a yearly salary, which the 
plaintiff in his complaint alleges was payable in monthly or quarterly 
installments. This would indicate that his service for a year was 
contemplated, and the terms would presumptively be the same 
each subsequent year except so far as modified by the parties, and 
without some reserved right of termination it may be assumed that 
his service was not terminable without cause until the end of any 
current year : Williams vs. Byrne, 7 Adol. & Ellis, 177. 

But here was no special contract which indicated any purpose to 
abridge the right of removal at pleasure given by the by-law. 
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which entered into the contract of employment, and subject to 
which the plaintiff went into and continued in the defendant's serr- 
ice until this reserved power was exercised. Nor is it seen that 
this right of removal was qualified in respect to the time of its ex- 
ercise. Our attention is called to but very little judicial authority 
upon this question. In Hunter vs. Sun Mut. Ins. Co. (26 La. Ann'l, 
13), the plaintiff was employed by the defendant for one year from 
in February, 1869, which he served, and on the expiration of that 
term he was employed by the defendant for another year. He was 
discharged in April of the second year without cause, and brought 
bis action to recover damages for alleged breach of the contract. 
There was a by-law of the defendant, in terms, giving the right to 
remove its officers at pleasure. It was there held that the officer 
so employed was presumed to have known of the existence of the 
by-law, that it was part of the contract, and the law governing their 
rights in that respect, and " therefore the plaintiff knew the preca- 
rious tenure of his position," and was not entitled to recover. 

In Smith vs. Buffalo Street R. B. Go. (35 Hun., 204), the question 
as to the right to discharge an employe within the term arose 
npon a provision in the contract that the employer might discharge 
him '* at any time." It was held that the right to discharge him 
was unqualified. In the present case the power of removal at any 
time must be deemed to have been reserved in the contract of em- 
ployment And it seems to have been properly exercised. It was 
done at a meeting of the board of directors by concurrence of a 
majority of the whole board, and a secretary pro tem was then ap- 
pointed, and he was made permanent secretary on the tenth of the 
following month. No question was made on the trial as to the reg- 
ularity of the meeting of the board at which the removal was made. 
Nor does there appear in the record any support for the contention 
that it was not a meeting at which the removal may have been ac- 
complished. The judgment should be affirmed. All concur. 
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SUPREME COURT OF MISSOURI. 



PARKS 

vs. 

HARTFORD FIRE INS. CO.* J 

The Texas constitution; declaring invalid liens except for purchase money or 
improvements on homesteads, will not prevent recovery of insurance 
money by the assignees of sucn liens and accompanying policy given as 
security for notes. 

A policy provision that it shall be subject to the three-fourths value clause, 
standing alone and uiiexplainefl, will not be Judicially determined to 
mean that in case of loss the property shall not be valued at more than 
three-fourths its actual value in determining the liability. 

A policy provision that the total contributing insurance should be determined 
'* without ref<»rence to the solvency or liability of other insurers" will 
not include other contracts of supposed insurance which never acquired 
any validity, such as a policy secured under the mistake that a policy 
for which it was substituted had been canceled. 

Noble & Obrick, for AppdlanL 

CcJNNiKGHABi & Elliot and B. B. Adams, for Respondenla, 

Babolat, J. 
This is an action upon a policy of lire insurance issued May 12, 
1884, by defendant, at Texarkana, Tex., to M. V. Flippin, insuring 
the latter in the sum of $3,000, for one year, against loss by fire on 
a three-story building occupied by him there. The policy per- 
mitted $17,500 total concurrent insurance, " subject to the three- 
fourths value clause," and made the *' loss, if any, payable to Meyer 
& Aronson, or order, of St. Louis, as their interest may appear." 
It will not be necessary to state the pleadings at length. The facts 
disclosed at the trial are mostly undisputed. Those which have a 
matdrial baaring on the errors assigned on the present appeal will 
be noted. When the policy sued on was issued, Flippin occupied 
part of the insured building as a place of business, but his home 
was elsewhere in the town. He was the head of a family, and a 

* D*cIaIon renderod, Febnury 10, 1890. 
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citizen of Texas. Before he took the policy he conveyed the build- 
ing and lot on which it stood to Meyer k Aronson for $25,000, due 
them by him; and on the same day Meyer & Aronson reconveyed 
tlie property to Flippin for the same recited consideration, 
evidenced by promissory notes of the latter, which were made a 
vendor's lien on the property by recitals in them and in the deed. 
When Meyer & Aronson received the policy now in suit, they 
indorsed and delivered it for value, along with Flippin's notes, to 
the Mechanics' Bank, to whose rights plaintiffs are successors. 
Some three months before the loss which led to this litigation, 
Flippin, with his family, moved into the south half of the insured 
building. He occupied it as his homestead until the fire, February 
21, 1885. Shortly before that date defendant's agent at Texarkana 
took steps towards terminating the risk on its part (as the policy 
permitted), but before that object had been accomplished the fire 
intervened. It is not claimed by defendant that the policy had 
then ceased to be operative. After those steps to cancel it had 
been initiated, defendant's agent told Flippin that the insurances 
(including this one) had all been canceled. Thereupon the latter 
applied to the East Texas Fire Insurance Company for $5,000 
insurance on the property in question, representing it as unin- 
sured, and received from that company a policy for $2,500 only. 
This supposed insurance has been denied by the latter companj , 
and payment refused, on the ground of that alleged misrepresenta- 
tion. The cause was tried by judge Thayer, who found for plaint- 
ifis in the sum of $2,522.40, predicated on a valuation of the 
dei^troyed property at $8,000. It wiU not be essential to set forth 
the instructions in fuU, in view of the conclusions reached upon the 
material points of the controversy. The controlling facts are prac- 
tically conceded. The finding for less than the face of the policy 
was based on a clause in it to the effect that '^ in no case shaJl the 
claim be for a greater sum than the actual damage to or cash value 
of the property at the time of the fire, nor shall the assured be 
entitled to recover of this company any greater proportion of the 
loss or damage than the amount hereby insured bears to the whole 
sum insured on said property, whether such other insurance be by 
specific or by general or floating policies, and without reference to 
the solvency or the liability of the other insurers." In estimating 
the total amount of concurrent insurance, the trial court excluded 
the policy in the East Texas Fire Insurance Company already 
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^unUion)^, which left the total contributing insurance $12,500. 
The laws of Texas were introduced in evidence at the txial. 

One of the main objections to plaintiffs' right of recovery 
ri>st8 on the terms of the constitution of that state relating to 
homestead, viz.: Article 16, § 50: — 

The homestead of a family shall be, and is hereby, protected from forced 
8n)o for the payment of all debts, except for the purchase money thereof, or a 
part of such purchase money, the taxes due thereon, or for work and material 
nned in constructing improvements thereon, and in this last case only when 
the work and material are contracted for in writing, with the consent of the 
wife, given iu the same manner as is required in making a sale and convey- 
ance of the homestead ; nor shall the owner, if a married man, sell the home- 
Hteud without the consent* of the wife, given iti such manner as may be pre- 
scribed by law. No mortgage, trust-deed, or other lien on the homestead ^hall 
ever be valid, except for the purchase money thereof, or improvements made 
thereon, as hereinbefore provided, whether such mortgage or trust-deed or 
other lieu shall have beeu created by the husband alone, or together with 
his wife ; and all pretended sales of the homestead, involving any couditloii 
of defeasance, shall be void. 

Section 51 : — 

The homestead, not iu a town or city, shall consist of not more than two 
hundred acres of laud, which may be iu one or more parcels, with the im- 
provements thereon. Tiie homestead iu a city, town, or village shall consist 
of lot or lots, not to exceed iu value |5,000 at the time of their designation 
as the homestead, without reference to the value of any improvements thereon : 
provided, that the same shall be used for the purposes of a home, or as a 
place to exercise the calling or business of the head of a family : provided, 
also, that any temporary renting of the homestead shall not change the 
character of the same, when no other homestead has beeu acquired. 

Defendant appealed from the finding and judgment against it, 
after the usual motions and exceptions. 

1. Defendant asserts that the transaction (in which the notes 
held by plaintiffs were given) between Flippin and the firm of 
Meyer & Aronson amounted, in effect, to affixing a mortgage charge 
to the homestead of the former, and, as such, should be regarded 
as illegal and void under the constitution and laws of Texas. It is 
enough on this point to say that, giving full force to the facts 
alleged by defendant, and assuming, for the moment, that effect 
may be given here to the Texas homestead laws, the transaction 
would be, at worst, merely voidable, not void absolutely and at all 
events. Until set aside, at the instance of some one entitled to 
question it, no stranger (such as defendant here) to the homestead 
right can successfully impeach it. So far as concerns the imme- 
diate parties to the transaction, and all before the court in 
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this action, the notes will be considered as yalid, and the security 
for their payment as voidable onl^, but, until avoided, attaching to 
such interest or estate m the realty in question as Flippin's con- 
Teyance transferred. The exact extent of that interest or estate we 
need not attempt to define. It is involved in some obscurity, 
despite the able rulings of the courts in Texas on the subject of 
homesteads. Bat this, at least, is certain: that Flippin's deed (by 
way of security for the notes) would be effective, in several contin- 
gencies, to pass some sort of substantial interest in the insured 
property itself, under the decisions in that state: Jordan vs. God- 
man, 19 Tex., 273; Sears vs. Sears, 45 Tex., 557; Irion vs. Mills, 41 
Tex., 310; Reece vs. Renfro, 68 Tex., 192; McMroy vs. McGoffin, 
68 Tex., 208. This it would do, even if the transaction in question 
be treated as creating, in substance, a mortgage, as delendant 
chums. But the actual fonn, which the security for the notes took 
from the written instruments between Flippin and Meyer & Arc-n- 
Bon, was that of securing a vendor's lien for the purchase money as 
represented by the notes. If that be regarded as the real nature 
of the transaction, plaintiffs' case would be much stronger under 
the laws of Texas and rulings there interpreting them: Const. 
Tex., art 16, § 50: Burford vs. Roseiifield, 37 Tex., 42; Lee vs. 
Welborne, 71 Tex., 500; Berry vs. Boggess, 62 Tex., 239. Looking 
at the matter in either aspect, the plaintiffs had such an insurable 
interest in the property as would support a recovery on the facts 
here exhibited, and the policy was properly transferred to them 
according to its terms. A mortgagee has an insurable interest in 
the property covered by the mortgage lien, at least to the limit of 
the indebtedness secured, as has likewise a vendor to the extent of 
his hen for unpaid purchase money. So it becomes unnecessary to 
the decision of this case to determine whether plaintiffs would have 
a standing in this action by reason of their interest (as assignees of 
the policy and notes) in the contract of insurance, as distinguished 
from an insurable interest in the property itself. 

2. The policy before us recites that it is "subject to the three- 
foorths value clause." That language appears in the written portion 
of the instrument. No other part of it enlarges that phrase into 
^7 sort of intelligible agreement that can be dealt with by a court. 
It stands alone and unexplained. No attempt is made in this action 
to reform the agreement, upon principles applicable to mutual mis- 
^^fi, 80 that it should include a stipulation on the subject alluded 
^; hat defendant seeks to give to the phrase itself, " subject to the 
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three-fourths value clause,*' the force of an agreemest that, in event 
of a total loss, the property should not be valued at a sum greater 
than three-fourths of the actual value, in ascertaining the amount 
to ba paid for total insurance. This cannot be done. The language 
used cannot fairly be expanded by construction to embrace that 
meaning, in the present state of the pleadings and evidence. 

3. The action of the trial court excluding the policy in the Elast 
Texas Fire Insurance Company from consideration in estimating 
the total concurrent insurance was abundantly supported by the 
evileoce. The kind of insurance contemplated by the policy in 
suit, referring to the clause for the apportionment of the loss, is 
valid insurance, or such as has, at least, original validity. The 
policy in the East Texas Company was not of that sort. It was 
obtained under the mistaken impression that the policy sued on 
here and others had been canceled, and the insured so represented. 
This was sufficient to avoid that policy from the beginning, and 
that company's refusal to pay it appears just, on the facts shown. 
The words in this policy, " without reference to the solvency or 
liability of other insurers," cannot fairly and reasonably be said to 
include contracts of supposed insurance which, for any sufficient 
cause, fail ever to become operative. Those words refer to valid 
insurances which, though in force at the time of the loss, may not 
constitute legal liabilities because of some breach of the terms of 
the policies or otherwise. The judgment is affirmed, with the 
concurrence of all the members of the court. 
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SUPREME COURT OF DAKOTA. 



ST. PAUL P. & M. INS. CO.j 
NEIDECKEN,* ) 



' in the application that the title was that of '' homestead,'' was not 
a representation that the applicant had the title in fee, especially where 
the company knew that the title was in the government. 

The proyision in a policy that in case of misrepresentation or concealment it 
shall be yoid, simply means that the underwriters will no longer be bound 
by the contract ii they so elect. 

Conditions thus^aroiding a policy at the election of the company* are no de- 
fense to a Biut on a premium note, it cannot be claimed that the policy 
was void ab initio and the note therefore without consideration. 

BM, That the insured, never having offered to return the policy for cancella- 
tion^ or having demanded a return of premium, could not plead its 
rescission as a defense in a suit on the premium note. 

C. K JosLDSyfor Appellant. 

S. L. QiASPELL, for Bespond4!nt. 

AlKKNB, J. 

This is an action upon a promissorj note given by the respondent 
to the appeUant for the premium of a policy, of insurance. The 
respondent defended, alleging, among other things, that the note 
was given for a policy of insurance void ab initio by reason of 
material misrepresentations contained in the written application 
therefor, and therefore without consideration. It is admitted that 
the representations contained in the application which were false 
are material, and would, if pleaded by the company, avoid any 
daim for loss under this policy. They relate to the ownership or 
title to the real estate and encumbrance upon personal property, and 
are such as are usually contained in like instruments. The respond- 
ent eliminates from tiie case all defenses except this one, and con- 
fidently relies upon section 4,^67 of the Oompiled Laws (section 
1,543, Ciril Code) as sustaining his theory. The learned judges in 
the eourt below found with the respondent upon this proposition , 
uid gave judgment for him. The section above cited reads as 
follows: *' A person insured is entitied to a return of the premium 

• UmMoo nadered, Ociobw 10. 18ti9. 
VOL. XIX.-S4. 
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when the contract is yoidable on account of the fraud or mibrepre- 
sentation of the insurer, or on account of facts of the existence of 
which the insured was ignorant, without his fault, or when, by any 
default of the insured other than actual fraud, the insurer never 
incurred any liability under the policy." The court below found, 
as a conclusion of fact, that there was no misrepresentation inten- 
tionally made on the part of the defendant as to the encumbrance 
on the personal property, and also that the fact of the title being 
in the government was known to the plaintiff. 

As to the latter Ending, we do not consider that there was any 
misrepresentation. The question and answer as to the title was as 
follows: ''(7) What title has the applicant to these premises? 
Homestead." In a well-considered case in New York (Merrill vs. 
Insurance Co., 73 N. Y,452y, the court held that where a like 
question was answered, " Deed," it did not amount to a representa- 
tion that the applicant had the absolute title in fee to the premises. 
We think the same rule would apply to this case; and certainly so, 
where the court below found that the plaintiff knew, at the time 
the insurance was effected, of the real condition of the title. 

As to the representation concerning encumbrance upon the per- 
sonal property, it might, as a defense, if pleaded in an action to 
recover for a loss under the policy, avoid liability; but it is equally 
true that, in the absence of such a defense, the policy- holder would 
be entitled to recover. The policy is voidable only at the option 
of the insurer. The conditions contained in the policy regarding 
representations and warranties contained in the application are 
solely intended for the beneUt of the insurer, and, like any other 
benefit or advantage, may be disregarded or waived. One of the 
early and best-considered cases upon the subject of waiver by 
insurance companies of such conditions or warranties is Tiele vs. 
Insurance Co., 26 Iowa, 9. 

B33pondent contends, in his brief, that the following clause in 
the policy rendered it absolutely void to such an extent that it 
ceased to have a legal existence, viz. : '* If the assured shall make 
any false or erroneous representations or concealment material to 
the risk, * * * then, and in every such case, this policy shall be 
null and void." Justice Beck, speaking for the court, in Yiele vs. 
Insurance Co., supra, at page 51, says: *' Unsound conclusions in 
the argument of defendant's counsel result horn an improper 
understanding of the expression, ' shall be void,' used in the condi- 
tion above quoted from the policy. It is insisted that the instru- 
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ment, by force of these words, upon the increase of the risk, became 
absolutely null and void. The phrases and words used to convey 
the idea are, ipso facto 'void,* 'dead/ 'extinct/ 'defunct,' * of no 
effect,' etc., — ^meaning thereby that the instrument has no force or 
effecfc, in the sense of those terms, when applied to instruments void in 
law: as the deeds of parties having no legal capacity to contract, or 
contracts against public policy, etc. But the term ' void,' as used iu 
the policy, has no such meaning. It simply means that the under- 
writers, upon the violation of his covenant by the assured, shall 
cease to be bound by their covenants in the policy; and this is in 
accordance with the true definition of the word and its common 
use in Hke connections. The policy does not cease to have a legal 
existence. It is the only competent evidence of the contract it 
embodies; and, in truth, is not void, except so far that the under- 
writers are no longer bound thereby. Neither will they be dis- 
charged therefrom unless they plead the fact that the insured failed 
to perform his covenants contained in the policy. Their silence 
would waive the default of the opposite party." Again, on page 
52: "The party in default cannot defeat the contract. The party 
for whose benefit the conditions are introduced may waive the for- 
feiture. It follows, therefore, that the instrument is forfeited at the 
option of the innocent party; and if he waives the forfeiture, the 
contract stands as if no breach had occurred." The views held 
by the Iowa Supreme Court are supported by a long list of highly 
respectable authorities cited in the able opinion from which the 
foregoing quotations are borrowed. 

Agam, in this case the record is silent as to any rescission, or 
attempt at rescission on the part of the defendant; and, as it is in 
its nature an affirmative plea in avoidance, it must be presumed that 
there was none. The policy contained this condition, which is 
reasonable, viz. : " (4) This company may, at any time, cancel this 
policy, returning the unexpired premium pro rata. The assured 
may at any time have this policy canceled by paying all premiums 
dne therefor, at customary short rates, for the time the policy has 
been issued." Surely the defendant would have no right to avoid 
the payment of earned premiunis upon such a plea, never having 
demanded a return of the premiums or offered to return the policy. 

It is the opinion of the court that the court below erred in ren- 
dering judgment for the defendant, and the same is reversed, 
and a new trial ordered. All the justices concur, except Rose, J., 
not sitting. 
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on exceptions to the charge of the presiding judge to the jury. 
The circuit judge, at the request of the trial judge, sat at the hear- 
ing, and unites in the decision upon these motions. 

The first exception renews a motion made at the trial to dismiss 
the complaint on the ground that it does not contain facts consti- 
tuting a cause of action. The policies sued on were taken out in 
the name of Celj & Bro., warehousemen, in the usual form of ware- 
house policies. Plaintiff sues as assignee of Celj & Bro. They 
could have sued in their own names, and on proper proof could 
haye recovered the entire amount of his loss: 93 XJ. S., 527; Home 
Ins. Co. vs. Baltimore Warehouse Co. And so can their assignee, 
especially as this company was the owner of the cotton burned. 

The second exception is to the admission in evidence of a letter 
by plaintiff to the defendants, offering to subrogate the defendants 
to any rights it may have against the railroad company, whose lo- 
comotive is supposed to have caused the fire. It is charged that 
this testimony is immaterial and irrelevant. The complaint, in one 
of its allegations, stated that this offer had been made. The de- 
fendants did not avail themi^elves of the code provision author- 
izing them to move to strike it out as immaterial and irrelevant. 
(Code S. C, section 181. ) They filed a general denial to this, as 
to the other allegations of the complaint. This put plaintiff on 
proof. Whether the defendants intended to treat the proof as im- 
material did not appear until it was put in. They cannot now 
complain that it was admitted. 

The most serious exception is to so much of the charge as re- 
lated to the silence of Cely & Brother respecting the covenant in 
the lease with the Greenville k Columbia Bailroad Company, re- 
leasing that company from any liability for fire caused by their 
locomotives on their right of way. Whether the fact that Cely & 
Brother had released the railroad company from all claims for 
damages caused by its engines was a material fact or not was sub- 
mitted to the jury in the instructions of the court, which are ex- 
cepted to, and the method by which the jury could ascertain such 
materiality was pointed out to it. The jury was told that if the in- 
surance companies in this territory made no difference in rate with 
right of subrogation or without it, or if they found from the evi- 
dence there was neither usage or custom showing the materiality 
of the right of subrogation among insurance companies in their 
acceptance or refusal of risks, then they might find that the non- 
mention of such a &ct, when the insurance was on verbal applica- 
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tion, was not a concealmeiit or omission of a material fact, wbid 
wonld invalidate the policy. 

If the fact had been stated, the jury found it would have made d< 
difference in the risk; that neither party, insured or insurers, ha( 
ever treat 3d in this section of the country such matters as material 
This being the case, it did not enter or become a part of the coii 
tract of insurance. The presiding judge was not in error: Tate ▼( 
Heyslop, 15 Q. B. Division, 377; Phoenix Insurance Ck>mpany vi 
Transp. Co., 117 U. S., 313. The motion is dismissed. 



COURT OF APPEALS OF NEW YORK. 

SECOND D1VIS1(>N. 



CHARLOTTE M. SMITH, Rei^pondent 

AGRICULTURAL INS. CO., of Watebtown,^ 
N. Y., Appellant* 

To the question of the agent whether the place waa encumbered for |1,00C 

the insured replied ** yes, f )r over |2,000." 
Hddy That this was not notice to the agent who filled tbe application, or th 

company, that it was encumbered for over|5,000, and was materially &l8f 
Held, That the misrepresentation was material, and where the applicatioi 

was a warranty the policy was ayoided. 
The policy stipulated that if the real or personal property or any part of i 

was encumbered, it must be so represented in the application or the entir 

policy and every part of it should be void. 
Held, That the misrepresentation as to encumbrance of the real e8tate^itiat«< 

the policy also as to personal property. 

Appeal from a judgment of the General Term of the Fifth Judicia 
Department, affirming a judgment entered on a verdict. 

Since September 3, 1877, Elton M. Smith has owned a farm o 
fifty acres in the town of Galen, in this state, upon which ther< 
is a farm-house and outbuildings. The defendant insured one o 
the barns for $600, and its contents for $500, against any damage 
not exceeding the sums specified, that should be caused by fir< 
between October 6, 1881, and October 6, 1884. 

^ Deoislon rendered, Febnury 35, 1890. 
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On the first day of April, 1882, the bam and its contents were 
destroyed by fire, and this action was brought on the policy by the 
assignee of the insored to recover tbe damages, which are alleged 
to be $600 by the loss of the bam, and $359.15 by the loss of the 
contents, total $959.15. 

The jury found for the plaintiff on the issue submitted, and 
assessed the damages at the amount claimed, and added $129.85 for 
interest, maldng the total amount of the verdict $1,089. 

DeL. Stow, /or Plaintiffs Bespondtnt. 
A. H. Sawteb, for Defendanty Appellant. 

FOLLETT, Ch. J. 
This action was defended on the ground, among others, that tha 
following conditions in the policy were violated by the insured. 

(1) " If the property, either real or personal, or any part thereof, 
shall be encumbered by mortgage, judgment, or otherwise, it must 
be so represented to the company in the application, otherwise this 
entire policy and every part thereof shall be void." (Fol. 362). 

(2) ''This policy of insurance is based upon a written application 
on file in the company's office, purporting to be signed by the ap- 
plicant or by his authority, and all statements contained therein, 
are warranties on the part of the assured." (Fol. 350). 

The application on which the policy was issued was signed by 
the duly authorized agent of the insured and contains this question 
and answer : " Q. How much is the real estate encumbered ? A. 
$1,000." (FoHo403). 

When the policy was issued, and when the loss occurred, there 
were five mortgages on the fifty acres, the principal sums of which 
aggregated $4,411.14, with arrears of interest amounting to more 
than $600, so that the premises were encumbered for upwards of 
$5,000, and, in addition, there was a mortgage upon six acres adjoin- 
ing the fifty acres, of $500, with interest from July 1, 1877. 

Since 1880, Elton M. Smith, the insured, has not resided in this 
state, and Elijah Smith, his father, has occupied the property and 
acted as the agent of his son in respect to this insurance. Since 
some time before the date of the policy Abram Weed has been an 
agent of the defendant, with powers defined by the following clause 
in the application: ''The powers of the agents of this company 
are limited to receiving proposals for insurance and collecting pre- 
miams, and giving the assent of the company to assignments of 
the policies." (Folio 404). The oral negotiations, which resulted 
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in the execution and delivery of the application on which the policy 
was issaed, were conducted by Elijah Smith in behalf of the insured, 
and Abram Weed in behalf of the defendant Elijah Smith testi- 
fied: '*Q. What was said (between you and Weed) on the subject 
of encumbrances ? A. He asked if there was a $1,000 encumbrance, 
and I told him there was over $2,000 encumbrance on it. Q. Did 
you tell him there was $1,000 encumbrance on it ? A. No sir, the 
application was not read to me and I did not read it. That repre- 
sentation that there was only $1,000 encumbrance was not true; I 
signed it not knowing that that was there." (Folio 74, 76.) 

Abram Weed testified that Elijah Smith stated that the place 
was encumbered for $1,000 and that he did not say it was encum- 
bered for over $2,000. (Folios 128, 130.) 

The court instructed the jury that if Elijah Smith stated to Abram 
Weed that the place was encumbered for $1,000, the plaintiff could 
not recover; but if Smith told Weed the place was encumbered for 
$2,000 that the discrepancy between such statement and the amount 
of the encumbrances was not a defence to the action. To this 
instruction the defendant excepted, and asked ihe court to instruct 
the jury that if they found that Smith stated to Weed that the 
property was encumbered for over $2,000 the plaintiff could not 
recover, which was refused and an exception taken. (Folios 230, 
236.) This question was also raised by a motion to nonsuit (Folios 
171, 206.) 

The most favorable view which can be taken by the court for the 
plaintiff is to consider the case as though the question and answer 
testified to by Smith had been inserted in the application, instead 
of the question and answer appearing therein. 

Assuming, then, that the conversation between the agent of the 
contracting parties about encumbrances was precisely as testified 
to by the insured's agent, there was a material misrepresentation in 
respect to the amount of the liens. The answer that the place was 
encumbered " for over $2,000 " to the question " is there a $1,000 
encumbrance on it " did not, actually, or approximately, disclose 
the the fact inquired about. The answer, '' over $2,000 " cannot, 
by any fair construction, be held to be notice to the defendant, or 
its agent, that the place was then encumbered for over $5,000; In 
Hayward vs. N. E. M. Fire Ins. Co. (10 Cush., 444), the question 
was "Is the property encumbered; if so, how much? A. About 
$3,000." The property was encumbered for $4,000. The trial court 
held that this misstatement did not avoid the policy; but on appeal 
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the judgment was reyersed; the cotirt sajing: "It seems to us 
quite too clear to admit of a doubt, that the answer given by the 
plaintiff in his application to the inquiry respecting encumbrances 
was materially false. Making all due allowances for the loose man- 
ner in which such documents are often prepared, and giving the 
plaintiff the full benefit of the word 'about' as qualifying and 
limiting his answer, it cannot m any view be deemed to be sub- 
stantially true. To hold so wide a deviation from the fact to be im- 
matenal would be to defeat the very purpose which the questions 
and answers in the application were intended to accomplish, and 
render them but a vain and idle ceremony. We are, therefore, of 
the opinion that the representation, as to the amount of the encum- 
brance upon the property, was a material one, which the plaintiff 
was bound to make substantially true, and that, having bailed to do 
so, he cannot recover upon his policy:" In Brown vs. Peoples M. 
Ins. Co. (11 Cush., 280), the application contained the following 
question and answer: "Q. State whether or not encumbered, to 
whom and to what amount. A. Mortgage for about $4,000 to Gen- 
eral C. T. James." The property was mortgaged to James for $3,- 
600 and to one Perkins for $1,100. The answer was held to be a 
material misstatement which avoided the policy: In Abbott vs. 
Shawmut M. Fire Ins. Co. (3 Allen 213), it was stated in the appli- 
cation that the insured property was mortgaged for $6,600, but it 
was, in fact, mortgaged for $6,684. It was held that this misstate- 
ment avoided the policy: In Falis vs. Conway M. Fire Ins. Co. (7 
Allen, 46), the application contained this question and answer: ''Q. 
Is it encumbered by mortgage or otherwise; if so, for what sum ? 
A. Yes, $1,000 with other property." It was, in fact mortgaged 
for $1,400. This was held a material misstatement, rendering the 
policy void: In Jacobs vs. Eagle M. Fire Ins. Co. (7 Allen, 132), 
the application contained the following question and answer: ''Q. 
State whether encumbered, to whom and what amount A. There 
are two mortgages, $2,700 in all. First, of $1,150; second mortgage 
$1,550." The principal sums of the two mortgages were correctly 
stated, but there was $300 accrued int.erest upon the first mortgage. 
This was held to be a material misrepresentation, which avoided 
the policy: In Sentell vs. Oswego Co. Fire Ins. Co. (16 Hun., 516), it 
was held that mortgaging the insured property for $1,200, instead of 
for $1,000 as permitted by the contract of insurance, avoided the 
policy. 
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It is urged by the respondent that this contract of insurance is 
severable. That the insurance on the bam should be deemed one 
contract, the insurance on its contents another contract, and that a 
misstatement in respect to the amount for which the realty was 
encumbered does not invalidate the insurance on the personalty, 
and that defendant, having asked the court to rule that no part of 
the loss could be recovered, asked for too much in the instruction 
prayed for and in its motion for a nonsuit, and that the exceptions 
to these rulings are unavailable. Under forms of policies quite dif-* 
ferent from the one in the case at bar, insuring specific amounts on 
separate items of property, contracts have been held severable. 
The following cases illustrate the rule: Merrill v& Agricultural 
Ins. Co., 73 N. Y., 462; Herrman vs. Adriatic Fire Ins. Co., 86 id., 
162; Schuster vs. Dutchess Co. Ins. Co., 102 id., 260; Holmes vs. 
Drew, 16 Hun., 491; Sunderland vs. £tna Ins. Co., 18 id., 622; 
Dacey vs. Agricultural Ins. Co., 21 id., 83; Woodward v& Republio 
Fire Ins. Co., 32 id., 366 ; Baldwin vs. Hartford Ins. Co., 60 N. H., 422. 

It is expressly stipulated in this policy that if either the real or 
personal property, or any part of it, }>e encumbered it must be so 
represented to the company in the application, otherwise the entire 
policy and every part of it shall be void. 

This policy is quite different in its legal effect from those con- 
sidered in the cases cited, it not being expressly provided in those 
policies, as in this, that a misrepresentation of the situation of one 
of the subjects insui'ed should invalidate the insurance on all other 
property covered by the policy. 

Regarding the application amended so as to conform to the tes- 
timony produced by the plaintiff, and then construing the applica- 
tion and policy together, as the parties have stipulated that we 
must, there was a breach by the insured of the terms of the con- 
tract of insurance, which defeats the plaintiff's claim to recover. 

The judgment should be reversed and a new trial granted with 
costs to abide the event. 

All concur, except Brown J., dissenting, and Bradley and Haight, 
J. J., not sitting." 
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UNITED SIATES CIIICUIT COURT. 

DISTRICT OF ARKANSAS. 



MARINE INS. CO. 

r 

ST. LOUIS, IRON MOUNTAIN AND SOUTHERN \ 
RAILWAY COMPANY.* / 

Where a railroad agrees with a compress company to transport to the com- 
pany all cotton received at sheds provided for that purpose, and permits 
cotton to be received beyond its ability to transport, nntil it accumulates 
in the station aud the street adjoining, and endangers property, it is liable 
for loss by fire resulting therefrom, and where the amount of such loss 
has been paid to the owner by the insurer, the latter is subrogated to the 
claim. 

Stalemenl of Facts by Editor Insurance Law Journal. 

Under a contract between the Union Compress Companjrtind de- 
fendant, the latter agreed to receire all cotton delivered by the 
owners at the cotton sheds of the compress company in Little Rock 
and transfer the same to the compress of the company some two 
miles distant, the cotton to be reloaded on the cars after compres- 
sion and carried to its destination. The railroad gave bills of 
lading for all cotton received at the sheds to the places consigned, 
with the privilege of compressing it. During several weeks cotton 
was soffered to accumulate at the sheds untD it was piled nearly 
across thb adjoining street which was not much used. The cotton 
was fired in the street and the contents of the sheds were burned, 
including cotton belonging to Douglas & Co. and the Howell Cot- 
ton Co. The further facts sufficiently appear in the charge. 

U. M. k G. B. Rose, G. H. Sanders, and E. W. Kimbaix, ybr Plaintiff. 
J. M. Moore and Dodge k Johnson, for Defendant. 

• Charge d«llT0red, February 18, 1800. 
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Charge by Caldwell, 
The complaint charges that the defendant and the Union < 
press Company, by an agreement between themselves and 
general course of business, made the cotton sheds of the com 
company at the fdot of Main Street a receiving station for cott 
be sent from this city by any one to the compress ef said X 
Compress Company in Argenta for compression, and that defei 
should transport all cotton thus received, and that the defei 
failed to transport the cotton thus received promptly, but soi 
it to accumulate at said cotton sheds, and in Main Street, a p 
highway of the city, until it became a public nuisance, andlw; 
on fire in Main Street, and that by reason of said fire the c 
insured by it, mentioned in the complaint, was destroyed, 
agreement mentioned in the complaint between the Union 
press Company and the defendant is admitted in the answer, i 
is also admitted that the cotton did accumulate in said cotton f 
and at the foot of Main Street, and in said street, and that i 
fired in said street; but the defendant alleges that it is not re 
sible for the loss of the cotton mentioned in the complaint, be 
owing to an unexpected demand on it for cars for the transj 
tion of freight in the months of September, October, and Nove 
1887, it could not furnish the means for transportation of th< 
ton received at the said cotton sheds promptly according 
agreement. The court now instructs you that by said agre 
it was the duty of the said defendant to transport the cottoi 
received at said cotton sheds for shipment promptly to Ar 
and that if defendant failed to do so, and by reason of th 
tinned reception of cotton at said sheds, and the continued 
of bills of lading therefor, as often as demanded by shippers 
for, down to the day of the fire, cotton was suffered to accui 
at said sheds, and on Main Street, until it endangered the pr< 
of others in the immediate vicinity, and that mentioned in th( 
plaint then said defendant was guilty of aiding in the creatic 
maintenance of a public nuisance, and is liable for the losf 
tioned in the complaint, and its defense that it was hindered 
transporting said cotton from the foot of Main Street by rea 
an unexpected pressure of business is not sustained by the evi( 
2. The defendant has pleaded further that it is not liable ft 
injury complained of in this cause, because Douglass & Coi 
and Howell Cotton Company by their own negligence contri 
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to said loss of said cotton; but the court instructs you that there 
is no evidence to sustain this defense. 

3. If the jury find that the defendant was guilty of aiding in 
erecting^ nuuntainiug, or continuing said nuisance as aforesaid, and 
that the cotton mentioned in said complaint was destroyed by rea- 
son thereof, and the ju^ find that at the time of its loss it was in- 
sured against fire by t^e plaintiffs, and that plaintiffs have since 
that time and before the bringing of this suit paid the amount of 
said loss to the insurer, that being the full value of the cotton, the 
jury will find for the plaintiffs, and will assess their damages at the 
sums thus paid by them, with interest at the rate of 6 per centum 
per annum from the date of said payment until the present time. 

4 The defendant has pleaded that the policies of insurance 
mentioned in the complaint were void because the pluntifBs had not 
complied with the laws of this state; upon the evidence this defense 
is not sustained, and on that issue the jury will find for the plaintiff. 



COURT OF APPEALS OF NEW YORK. 



THOMAS J. O'BRIEN 

t». 

HOME BENEFIT SOCIETY of New Tobk.*^ 

Where the io sored j^ave honest answers to the qnestions in the applioation, 
and the aathorized agent who lilled it inserted false answers, the com- 
pany is responsible. 

Where the company fails to make an assessment as it agrees to do in the cer- 
tificate and by-laws, au action at law can be maintained for damages re- 
solting from snch failure. 

The measure of snch damages is the sum which according to the evidence an 
assessment wonld have produced for him, and is a question for the Jury. 

SUtUimerU of Fads 6</ Editor of Imturance Law Jouma/. 
The answers in the application represented the insured as in 
good health, free from sickness, that he had never had certain enu- 
merated disease^ including rheumatism, and had had no medical 
^ndani As a matter of fact he had suffered for some years from 

• Opinloa AM Hot. 96, 188». 
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rheumatism from which he died, and had been attended by 
sicians therefor. The further facts sufficiently appear in the opi 

Charles Blandy, /or Appellant. 

E. CouNTBTMAN, /or Reapondent. 

Eabl 

The application for membership taken bj the defendant's 
from O'Brien was signed by his mark. He did not read, an< 
not able to read it, and it was not read to him, and there wa 
dence upon the trial that he gave correct answers to all the quei 
contained in the application, but that his answers were incor 
wiitten therein by the agent, without his knowledge or co: 
There was also evidence given on the part of the defendant thi 
answers of O'Brien to the questions put to him were cor 
written just as he gave them, and the trial judge submitted i 
jury this evidence on both sides. He charged them that if O' 
did not truly answer the questions the plaintiff could not rec 
but that if he answered them truly, and the agent of the defe 
did not Wi ite them in the application as they were given, tl 
fendant was responsible for the mistake or fraud of its agen 
that in that event the untrue answers would furnish no defe] 
the action. The jury having found a verdict for the plaint 
must assume that upon sufficient evidence they found that O' 
gave true and honest answers to the questions put to him ani 
the untrue answers contained in the application were therei 
serted by the agent of the defendant by fraud or mistake, 
upon such facts the defendant has failed to sustain its defe 
breach of warranty, and fraud is abundantly established b 
authorities in this state: Gratton vs. Metropolitan Life Ins. 
New York, 80 N. Y., 281; S. C, 92 id., 274; Miller vs. Phoenix 
lus. Co., 107 id., 292; Bennett vs. Agricultural Ins. Co., of Y 
town, 106 N. Y., 243. These authorities hold that where th 
sured gives true answers to the questions put to him as the be 
insurance, and an authorized agent of the insurance compai 
S3rts in the application false answers, the company and no 
insured is responsible for the falsity, and that their falsity 
defense to an action upon the policy. 

There is no doubt that the complaint in this action sets foi 
action at law to recover a money demand. The defendant con 
that if the plaintiff is entitled to maintain any action, it is on 
action in equity to compel it to make and collect an assessme 
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the payment of plaintiff's claim, and that therefore the complaint 
should have been dismissed. By its certificate and the conditions 
annexed thereto, and under its by-laws, the defendant agreed to do 
something, and that was to make an assessment upon its members 
for a death claim and to pay the proceeds not exceeding the stipu- 
lated amount. 

It is undoubtedly true that a suit in equity could have been main- 
tained upon the facts of this case to compel the defendant to make 
and collect an assessment and to pay to the plaintiff the proceeds 
thereof. Such a suit, however, would have required complicated 
and tedious proceedings, and the plaintiff was not obliged to resort 
to it. When the defendant refused to make an assessment it 
violated its contract and became liable to the plaintiff for the dam- 
ages caused by such violation ; and such damages, like all damages 
for breaches of contracts, can be recovered by an action at law. So 
it has been held in many analogous cases: Peck vs. Equitable Acci- 
dent Ass'n, 52 Hun, 256 ; Freeman vs. National Benefit Society, 42 
Hun, 252; Gumming vs. Mayor of Brooklyn, 11 Paige, 696,602; Ful- 
mer vs. Union Mutual Ass'n, 12 N. T. State Bep., 347 ; Fitzgerald 
v». Equitable Beserve Fund Ass'n, 24 N. Y. State Bep., 593; Lueder's 
Executors vs. Hartford Life, etc., Ins. Co., 12 Fed. Bep., 465; Eam- 
shaw vs. Sun Mut. Aid Society, 68 Md., 465; Jackson vs. Northwest- 
em, etc., Society, 73 Wis., 507; Burland vs. Mutual Benefit Ass'n, 
47 Mich., 424; Taylor vs. Temperance Ass'n, 94 Mo., 35; Kansas 
Protective Union vs. Whitt, 36 Kan., 760; Life Ass'n vs. Lemke, 40 
Kan., 142; Mut. Aid Ass'n vs. Biddle, 91 Ind., 84. 

Our attention is called by the learned counsel for the defendant 
to certain cases which uphold his contention. But those cited above 
we think stand upon the reason. 

While upon the trial it was claimed on behalf of the defendant 
that this was an action at law, and that such an action could not be 
maintained against it, no claim was there made that the facts stated 
in the complaint were not sufficient for the maintenance of an action 
at law if such au action was maintainable. The complaint is open . 
to some criticism; but its alleged defects worked no harm to the 
defendant, and its objections to it came too late here. 

The plaintiff was therefore entitled to recover something, and 
what was the measure of his damages? Just what he lost by the de- 
fendant's breach of its contract. He was entitled to have an assess- 
ment made and collected and the proceeds thereof paid to him. 
What was the contract worth to him and what would the assessment 
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have produced for him f It was incumbent upon the plaintiff to 
give evidence which would enable the jury to answer these questions. 

As the assessment was not made it was impossible for the plaint- 
iff to show accurately or precisely what such an assessment would 
have produced. He was bound to give such evidence as the nature 
of the case permitted bearing upon the matter of damages, and 
legitimately tending to prove their amount. We have carefully read 
the evidence, and we think there was sufficient to justify the verdict 
of the jury. 

These views dispose of the most material exceptions bearing 
upon the general merits of the case taken at the trial. There were, 
however, many exceptions taken on behalf of the defendant, both 
to the reception gkU^ exclusion of evidence having relation to the 
question of damages, which are also complained of. We have care- 
fully scrutinized these exceptions and we do not believe that they 
point out any material error to the prejudice of the defendant. Our 
conclusion, therefore, is that the judgment should be affirmed with 
costs. All concur. 
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REPORT OF DEClSlOiNS 

•.eSDfclKED IN INSURANCE OASES, IN THE UNriED STATES 

SUPREME AND CIRCUIT COURTS, AND IN THE 

STATE SUPREME COUR'I'S. 



F^om eeitified tranaeripts in cmr posstasion. 



Sl/PKEME COURT OF THE UNITED STATES. 



CALIFORNIA INS. CO. 



UNION COMPRESS CO.*J 

The Compress Company was insared on cotton, '^ their own or held by them in 
trust,'' while contained in certain premises, bnt stipulating that the policy 
should not apply to any cotton covered in whole or in part by a marine 
policy at the time of loss. The insured was accustomed to give receipts 
for the cotton upon delivery for com{)res8, which were delivered in turn 
to certain railroads, and the latter, in return, delivered bills of lading 
stipulating^ for Its transport after compression. There was an agreement 
betweeu the Compress Company and the railroads that the former should 
keep the cotton insured for the benefit of the latter from the time bills of 
lading were issued, which was known to the insurer. 

Held, That the railroads had an insurable interest after the issue of the bills 
of lading, and the cotton was thenceforth held by the Compress Company 
in trust for them, and evidence was admissible of an intention to insure 
for the benefit of the railroads. 

HeUj That a provision in the railroad receipts releasing from liability by fire 
did not prevent recovery where the railroad company paid for the insur- 
ance and the insurer knew the policy was also for the benefit of the rail- 
roads, and such provision did not relieve from liability to fire caused by 
the negligence of themselves or their servants. 

» Decision rendered, Much 3, 1890. 
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Heldf That the hills of lading simply gave the railroads the right to ultimate 
possession and did not deprive the Compress Company of such actual 
possession as Justified insurance. 

Heldf That the policy words *^ direct loss or damage hy fire,'' refer to the 
agency of the fire, and not to the nature aud limitation of the liability of 
the railroad. 

A charge to the Jury that its verdict would probably be set aside if the rail- 
road was not found negligent is not open to objection. The judge may 
express his opinion on facts when he tninks it important. 

A deposition that some cotton was covered by marine policies is not admissi- 
ble where the evidence is only heresay and the policies are not attached 
to the deposition. 

Held, That the right of action accrued when the liability of the railroad for 
damages firom the fire accrued ; it was not postponed until after those 
damages had been paid. 

E. W. McQraw and E. W. Kimball, for PlairUif in Error. 

John F. Dillon, U. M. Rose, and G. B. Ross, for Defendant in Er* or. 

Blatchford, J. 
This is an action at law, brought in the Circuit Court of the United 
States for the eastern district of Arkipisas, by the Union Compress 
Company, an Arkansas corporation, against the California Insur- 
ance Company, of San Francisco, a California corporation, to re- 
cover on a policy of insurance against fire, issued by the latter 
company to the former company on the 2d of November, 1887 By 
the policy the California Company insures the Compress Company, 
for the term of thirty days from November, 2, 1887, at noon, to 
December 2, 1887, at noon: — 

Against all direct loss or damage by fire, except as hereinafter provided, to 
an amonnt not exceeding |10,000, to the following-described property, while 
located and contained as described herein, and not elsewhere, to wit: *' Form 
of cotton policy. $10,000 on cotton in bales, their own, or held by them in 
trust or on commission, while contained in the frame shed, 112 to 122, inclu- 
sive, and in brick shed and yard, 115 to 123, inclusive. North Main Street, 
and on platforms adjoining and in street immediately between the sheds, 
Sanborn's map of Little Rock, Ark.; and it is agreed and understood to be a 
condition of this insurance that this policy shall not apply to or cover any 
cotton which may at the time of loss be covered in whole or part by a marine 
policy; and it is further agreed to be a condition of this policy that only 
actual payment by bank-check or otherwise for cotton purchased shall con- 
stitute a delivery of cotton from the seller to the buyer; and it is further 
agreed that this company shall be liable for only such proportion of the 
whole loss as the sum hereby insured bears to the cash value of the whole 
property hereby insured at the time of fire; and it is further agreed that 
tickets, checks, or receipts delivered to bearer shall not be considered as 
evidence of ownership. Other insurance permitted without notice until 
required. * * * In case of loss or damage to the property insured, it shall be 
optioual with the company, in lieu of paying such loss or damage, to replace 
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the articles loet or damaged with others of the same kiud and quality. « * « 
This entire policy, unless otherwise provided by agreement indorsed hereon, 
or added hereto, shall be void * * * if any change • * • take place in the 
* * • possession of the subject of insurance. * * * In case of any other 
insurance upon the property hereby insured, whether to the same party, or 
upon the same interests therein, or otherwise, whether valid or not, and 
whether prior or subsequent to the date of this policy, the insured shall be 
entitled to recover from this company no greater proportion of the loss sus- 
tained than the sum hereby insured bears to the whole amount insured 
thereon, whether such other insurance be by specific or by general or floating 
policies, or by policies covering only in excess of specified loss; and it is 
hereby declared and agreed that in oase of the assured holding any other 
policy in this or any other company on the property insured, or any part 
thereof, subject to the conditions of average, this policy shall be subject to 
average in like manner. * * * If this company shall claim that the fire was 
caused by the act or neglect of any person or corporation, private or munic- 
ipal, tlus company shall, on payment of the loss, be subrogated to the extent 
of snrii payment to all right of recovery by the insured for the loss resulting 
therefrom, and such right shall be assigned to this company by the insured 
on receiving such payment. * * * In case of loss on property held in trust or 
on commission, or if the interest of the assured be other than the entire and 
sole ownership, the names of the respective owners shall be set forth [in the 
proofs of loss], together with their respective interests therein.'' 

The complaint alleges that on the 14th of November, 1887, the 
plaintiff was engaged in the business of compressing cotton, which 
it received or held on its own account, or on commission, or in 
trust for others, at its warehouses and compress buildings, and 
adjoining sheds and platforms, situated at the foot of Main Street, 
in the city of Little Bock, Ark. ; that it had on hand at that date 
about two thousand eight hundred bales of cotton, delivered to it 
to be compressed, and belonging to divers parties, the value of 
which equalled the sum total of the insuiance thereon; and that 
sach cottm, whether owned by the plaintiff, or held by it on com- 
mission, or in trust for others, was insured against loss or damage 
by fire in twenty-eight insurance companies, which are named, 
in the several amounts stated opposite their respective names, 
amounting in the aggregate to $142,500, which included the defend- 
ant for the sum of $10,000. It then sets forth the issuing of the 
policy by the defendant to the plaintiff, a copy of which is annexed 
to the complaint, and that on the 14th of November, 1887, all the 
cotton in bales, contaiaed on said premises, and so insured, was 
destroyed by fire, " together with a large quantity of other cotton 
in possession of plaintiff at said place, which was not insured by 
plaintiff." 
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The complaint then proceeds as follows: " [That at the 
that said cotton came to the possession of the plaintiff ii 
engaged in the business of compressing cotton at its compri 
the town of Argenta, opposite Little Bock, and on the oortl 
of the Arkansas Biver, and that said cotton was deposited wil 
plaintiff for compression by various owners thereof, who deli 
the same at the sheds and yards and adjacent grounds in the 
city of Little Bock, as described in said policy, with directioD 
the same should be transported to said compress by the plaini 
by some carrier employed for that purpose by it, and that o 
receipt of any bales of said cotton by said plaintiff it gave a r 
for the same to the owner thereof, and that, according to a c 
known to said depositors, to the plaintiff, and to the St. ] 
Iron Mountain and Southern Bailway Co., and the Missouri 1 
Bailway Co., of which it was a part, and the Little Bock and 
phis Bailroad Company, which were common carriers, havin 
operating railroads of which both Argenta and Little Bocl 
stations, said owners transferred said receipts to either one < 
other of said carriers, and received from said carriers bills of 1 
for the transportation by said carriers of said cotton to v 
places to which said cotton was then and there shipped b 
owners, with an agreement with said railway companies tha 
cotton should not be shipped until it had been compressed 1 
plaintiff. There was a standing and continuing agreement be 
said plaintiff and said railway companies that the plaintiff i 
proceed to compress said cotton, and all cotton thus receive 
should insure the same, after notice of the execution of said t 
lading by said railway companies, against loss by fire durii 
time that said cotton should be in the hands of the plaintiff^ i 
purpose aforesaid, for a price averaging from sixty to sixi 
cents per bale, to be paid by said railway companies, respec 
when said cotton should be compressed and delivered to sai 
way companies on their cars at Argenta for transportation 
said bills of lading, at which time said carriers should 8urren< 
plaintiff the said receipts, issued, as aforesaid, at the time the 
cotton was deposited with the plaintiff for compression I 
owners, as above stated; that all of said cotton was in the ci: 
of plaintiff at the time of said loss, under and by virtue o 
custom and agreement, and that it was lost by the negligei 
the servants, agents, and employes of said railway companie 
that since said loss said St. Louis, L:on Mountain & Soi 
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Railway Company has been sued in this court by two of said con- 
signees for the value of part of said cotton above named, to wit, the 
York Manufacturing Company and Hazard & Chapin, and said rail- 
way company defended said actions on the ground that said loss 
was not occasioned by the negligence of said railway company, or 
its servants and employes, and on a trial of said first-named cause 
it was adjudged by this court that said York Manufacturing Com- 
pany and said Hazard & Chapin recovered from said railway 
company the value of said cotton sued for, as aforesaid, and that 
since adjudication said railway company has paid said judgment, 
and the value of a large part of the cotton, for which it had issued 
hills of lading as aforesaid, and that several suits are now pending 
in this court against said Little Bock & Memphis Railroad Com- 
pany, brought by the consignee of portions of said cotton, for the 
recovery of damages for the loss of said cotton by reason of the 
negligence of said railroad company, which said suits are now 
pending and undetermined. On said 14th day of November, 1887, 
the plaintiff had in its possession, at its sheds and premises above 
mentioned, for purposes of compression, a large amount of cotton, 
to wit, over three thousand bales. That of this number two thousand 
seven hundred bales of cotton were held by this plaintiff for the St. 
Louis, Iron Mountain & Southern Bailway Company and the Little 
Bock & Memphis Bailroad Company. By said contract and agree- 
ment between plaintiff and said railroads this plaintiff took out the 
policies of insurance above set out for the purpose of indemnifying 
this plaintiff against loss and liability, and the said railroad compa- 
nies against loss and liability, by reason of the destruction of said 
cotton while it was being held by plaintiff for purposes of compres- 
sion. The St. Louis, Lron Mountain & Southern Bailway has been 

adjudged, as aforesaid, to pay a large sum of money, to wit, $ , 

and, in addition, has paid a still larger amount because of its lia- 
bility for such loss, amounting in aU, up to this date, to $72,209.58, 
and has made demand therefor against the plaintiff for reimburse- 
ment of said losses.]" It also avers that the loss by fire on the 
cotton equalled the insurance on it, and that the plaintiff has per- 
formed all the conditions of the policy; and prays judgment for 
110,000, with interest The defendant moved to strike from the 
complaint the words " together with a large quantity of other cot- 
ton in possession of plaintiff, at said place, which was not insured 
hy pUintiff," and also the foregoing part included in brackets. It 
^ demurred to the complaint on the ground that it did not state 



Digitized by 



Google 



Digitized by 



Google 



J Ccdifamia Ins. Co. vs. Union Compress Go, 391 

constantly passing, by which sparks the fire was kindled, and 
)tton was destroyed by a fire which occurred in broad day- 
at about four o'clock p. m., and which fire those two railroad 
anies, by the use of ordinary care, could have extinguished 
noTing the bales first ignited, or b^ putting out the fire by 
from the hydrants which were close by; and that none of the 
L was destroyed by the negligence of the Little Bock & Mem- 
lailroad Company or its employes. The plaintiff demurred to 
n paragraphs of the answer, and, among them paragraphs 7 
, as not stating facts sufficient to constitute a defense. The 
overruled such demurrer as to two of the paragraphs, and 
ned it as to paragraphs 7 and 8; to which latter ruling the 
dant excepted. Thereupon the case was tried by a jury, 
found a verdict for the plaintiff for $9,491.96, on which a 
lent was accordingly entered, to review which the defendant 
ought a writ of error. 

first four assignments of error on the part of the defendant 
to the overruling of its motion to strike out part of the com- 
, the overruling of its demurrer to the complaint, and to part 
^f, and the sustaining of the demurrer of the plaintiff to par- 
lis 7 and 8 of the answer. At the trial, the plaintiff offered 
ice tending to prove that it was engaged in the business of 
essing cotton at the town of Argenta, which is on the north 
of the Arkansas River, directly opposite the city of Little 
that it received cotton for compression at Argenta, and al^o 
premises described in the policy, at Little Rock; that for 
received at either place it issued receipts to the depositors, 
receipts at Argenta, and green receipts at Little Bock, — a 
form of which, as it appears in the bill of exceptions, if filled 

ould read thus: — 

Little Rock, Arkansas, Nov. 1, 1887. 
ived by the Union Compress Company. From John Smith. Account 
D Doe. For compression. Storage after ten days will be charged, 
iponsible for any loss by fire. Marks X, Y, Z. No. bales cotton, 65. 

Richard Roe, Superintendent. 

kt the holders of such receipts took them to the freight offices 
t or the other of the two railway companies, the Missouri 
c Railway Ck>mpany and the Little Bock & Memphis Railroad 
any, and those companies issued bills of lading for cotton, 
specified the number of bales and the marks, agreeing to 
X the cotton at an address specified in the bill of lading; that 
me bills of lading covered cotton which was received by the 
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plaintiff at Argenta, and which actually was at Argenta, and col 
received at Little Rock, and which actualljwas at Little Rock; \ 
one form of bill of lading was issued by the Missouri Pacific I 
way Company and two forms by the Little Rock & Memphis I 
road Company; that it was claimed that each form covered a ] 
tion of the cotton burned; that each form, by its terms, exemj 
the carrier from liability for loss or damage by fire; and thai 
the cotton might pass through the custody of several carriers 
fore reaching its destination, each of them provided that the 1 
remedy for loss or damage occurring in transit should be < 
against the particular carrier in whose custody the cotton acti 
might be at the time of the happening thereof. The Missouri 
cific Railway Company in its bill of lading reserved to itself 
privilge of compressing all cotton signed for on the bill of lac 
The Memphis & Little Rock Railroad Company did not res 
that privilege, but in one of its two forms, which was a thrc 
bill of lading to England, it stipulated for the benefit of any ii 
ance that might have been effected on the goods. There are 
of such foreign bills of lading, covering 158 bales of lost col 
Bills of lading covering 1,460 bales, alleged to have been bui 
were issued by the Missouri Pacific Railway Company. The 
claimed on behalf of the latter company was for 1,463 b 
The bills of lading issued by the Memphis & Little Rock Rail 
Company were for 992 bales, but the loss claimed was for 1 
bales. By the bills of lading issued by the Missouri Pacific ] 
way Company on the lost cotton, 884 bales were covered after 
date of the policy, and by those issued by the Memphis & I 
Rock Railroad Company 255 bales were covered after that < 
It also appears by the bill of exceptions that, on the issuing of 
bills of lading, the respective railroad companies notified 
plaintiff of their issue, and ordered the cotton designated the 
to be compressed at Argenta; that all of the cotton transpc 
from Little Rock to Argenta was carried on the track and by 
cars of the Missouri Pacific Railway Company ; that the Little Ro 
Memphis Railroad Company had no track, and ran no cars, neai 
premises described in the policy; that the plaintiff paid the 
souri Pacific Railway Company an agreed price for the transp< 
tion of the cotton from Little Rock to Argenta; and that the 
ton was to be compressed after it arrived at Argenta, and 
there to be loaded on the cars of such of the two railroad coe 
nies as its marks and the bills of lading called for, to be transpo 
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from them thirteen cents per hundred pounds for all cotton 
compressed by it, which charge was by agreement intended to 
cover and did caver, the compression of the cotton, the loading of 
it on the cars at Argenta, and the cost of insuring it for the benefit 
of the railroad companies. The defendant objected to the evidence, 
on the ground that it was immaterial, irrelevant, and incompetent. 
The objection was overruled, and the defendant excepted. 

The plaintiff also offered evidence tending to prove that the 
contracts and customs of business before stated were well known 
to shippers and the defendant when the policy sued on was issued, 
it having been stated to the agents of the defendant by an officer 
of the plaintiff, when the policy was applied for, that it was in- 
tended to cover the interests of the plaintiff and of the railroad 
companies. The defendant objected to this evidence, but the ob-. 
jection was overruled and the defendant excepted. 

The plaintiff also offered evidence tending to prove that claims 
had been filed against the Missouri Pacific Railway Company by 
the owners of 1,468 bales of cotton burned at the fire, of the claimed 
value of $72,735.58; that since the commencement of this suit that 
company had paid such claims to the amount of $65,000; and that 
the balance had been adjusted by that company, and would be 
paid. The defendant objected to the evidence on the ground that 
it was immaterial, irrelevant, and incompetent, but the objection 
was overruled, and the defendant excepted. 

The plaintiff further offered evidence tending to prove that 
claims had been filed against the Little Bock & Memphis Railroad 
Company by the owners of 1,211 bales of cotton burned at the fire, 
of the claimed value of $57,529.55, no part of which has been 
paid by that company, though suits had been brought on several 
of the claims, and were still pending. The defendant objected to 
the evidence, on the ground that it was incompetent, irrelevant, 
and immaterial; bufc the court overruled the objection, and the de- 
fendant excepted. 

After the close of the evidence, the defendant requested the 
court to instruct the jury as follows : '' (1) The policy of insurance 
of the defendant on which this action is brought covered all goods 
in possession of the Union Compress Company at the place desig- 
nated in the said policy, at the date when said policy was issued, 
which were held by the said Union Compress Company under 
warehouse receipts issued to the owners of said cotton by said 
company, and also all cotton subsequently, and during the life of 
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lolicy, BO received by the Union Compress Company. (2) The 
' in question insures the goods of the Union Compress Com- 
Eit tho place designated. It also insures the Union Compress 
any to the extent of its liens upon, or charges against, all 
held by it during the life of the policy, not its own, but held 
in trust or on commission. It also insures the interest of the 
'8 of the legal title to such goods so held. It does not insure 
Qe else. Any possible interest of any common carrier not an 

* of the goods, or any of them, in the place designated, is not 
)d by said policy. (3) The juiy are instructed to disregard 
deuce in the case tending to show that the insurance in ques- 
¥as issued for the benefit of any railroad company not an 

• of any of the goods destroyed by fire, for the value of which 
3ry is sought herein." The court refused to give any of those 
instructions, and the defendant excepted to each refusal 

) foregoing exceptions, except the two which relate to the 
ning of the demurrer to paragraphs 7 and 8 of the answer, 
\e grouped together, because they relate to the same ques- 
The court refused to strike out the matter in the complaint 
is before recited in brackets, and also overruled the demurrer 
\ defendant to that portion of the complaint ; and on the trial 
aintiff was permitted to introduce evidence tending to prove 
of the allegations contained in that part of the complaint, 
hree instructions befoie quoted, as asked by the defendant 
lot given, relate to the same matter. The defendant con- 
that there was error in the action of the court covered by 
exceptions, and complains that the court treated the words 
policy, " their own, or held by them in trust or on commis- 
as if they read, "on account of whom it may concern;" 
IS the plaintiff did not own the cotton, the beneficiaries under 
olicy were its owners; that no interest of any common carrier 
Dvered by the policy; that it was not ambiguous; and that no 
testimony was admissible to aid in its interpretation, or to 
that the railroad companies were intended to be beneficiaries 
it The view urged is that the plaintiff did not own any of 
>tton, or hold any of it on commission; that the insurance on 
1 held in trust was an insurance only for the benefit of the 
rs of the cotton; and that evidence of an intention to effect the 
ince for the benefit of one who was not the owner of the 
\ was inadmissible, because it would contradict the policy. 
re think the positions taken on behalf of the defendant are not 
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sound. The title to cotton in the temporary custody of a bailee 
for compression, for which receipts or bills of lading have been 
given, is manifestly changing hands constantly. The language of 
the present policy, insuring cotton, *' their own, or held by them in 
trust or on commission," accommodates such a state of things. In 
the present case the insurance was really taken out by the railroad 
companies, and that fact was well known to the agents of the de- 
fendant at the time the policy was issued. The railroad companies 
had an insurable interest in the cotton, and to that extent were the 
owners of the cotton, which was held in trust for them by the 
plaintiff. Evidence of their ownership of the cotton was admissible: 
Home Ins. Co. vs. Warehouse Co., 93 U. S., 527, 542. The policy 
covered all the cotton which was placed in the hands of the plaintiff 
by those companies. It was lawful for the plaintiff to insure in its 
own name goods held in trust by it, and it can recover for their 
entire value, holding the excess over its own interest in them for 
the benefit of those who have intrusted the goods to it: De Forest 
vs. Fulton Insurance Co., 1 Hall, 94; Home Ins. Co. vs. Warehouse 
Co., 93 U. S., 527, 543; Stillwell vs. Staples, 19 N. Y., 401; Waring 
vs. Insurance Co., 45 N. Y., 606; Waters vs. Assurance Co., 5 £1. & 
BL, 870; Siter vs. Morris, 13 Pa. St., 218; Johnson vs. Campbell, 
120 Mass., 449; Fire Ins. Ass'n vs. Merchants' & Miners' Transp. 
Co., 66 Md., 339; Railway Co. vs. Glyn, 1 El. & M., 652; Insurance 
Co. vs. Hamilton, 14 Wall., 504, 508. The words " held by them 
in trust," in this policy, cannot properly be limited to a holding in 
trust merely for an absolute owner, when it clearly appears that 
the railroad companies had an insurable interest in the cotton, and 
the plaintiff held the property in trust exclusively for those compa- 
nies. The reasoning of the cases where the bailor was the owner 
of the goods insured by the bailee applies equally to any person 
who, having an insurable interest in property, intrusts it to an- 
other; and such bailor can, to the extent of his insurable interest, 
claim the benefit of insurance effected in his favor by his bailee. 
The original depositors of the cotton surrendered to the railroad 
companies the receipts which they had taken from the plaintiff, and 
those companies were thus substituted in the relation to the plaint- 
iff which before had been held by such depositors. The railroad 
companies thus became the beneficiaries of the trust so far as the 
plaintiff was concerned, because they thus became the persons to 
whom the plaintiff owed the duty of bailment, and the persons en- 
titled to demand the possession of the property from the plaintiff. 
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There was privity in the plaintiff with the person who held its re- 
ceipt, and privity with no one else. This is a necessary and obvi- 
ous result of the course of business; and the business in question 
could not be carried on under any other circumstances, so as to 
give protection by insurance to the parties really interested. 

The case 'is not varied or affected by the clause in the receipts 
given by the plaintiff, " not responsible for any loss by fire," be- 
cause the relation of the plaintiff to the property intrusted to it, 
and its duty to the bailor, determine the legal propriety of the in- 
surance for the benefit of the latter. In the present case the ar- 
rangement was that the railroad companies should pay to the 
plaintiff, in connection with the charge for compressiog, an addi- 
tional sum, which would provide for the insurance of all cotton in 
the possession of the plaintiff, for which the railroad companies 
should issue bills of lading. The defendant had notice that the 
insurance was effected in the interest of the railroad companies, 
and it issued the policy in the terms it did to include the protec- 
tion of the railroad companies. The fact that the same policy 
might protect the interest of other persons in respect to cotton 
held for them by the plaintiff cannot affect the question whether it 
protects the interest of the railroad companies in respect to cotton 
held by the plaintiff for them during the life of the policy. Nor is 
it material whether the cotton was originally deposited by the rail- 
road companies, or whether their interest accrued through the sub- 
sequent transfer to the railroad companies of receipts given by the 
plaintiff on a deposit of cotton made by other parties. 

2. We come now to another group of errors assigned. The de- 
fendant requested the court to instruct the jury as follows : " The 
policy in question provides that it shall be void if there be any 
change in the possession of the insured property, except under 
circumstances which have no bearing on this case. If the jury be- 
lieve from the evidence that, after the policy in question was is- 
sued, any common carrier, with the knowledge and consent of 
plaintiff, and under agreement with plaintiff, issued its bills of lad- 
ing for any of the cotton which at the date of the policy was or 
thereafter came into possession of the plaintiff, the issuance of such 
bills of lading, under the conditions of the policy, avoided the 
policy as to all cotton covered by such bills of lading." The court 
refused to give such instruction, and the defendant excepted to the 
refusal. The court instructed the jury as follows : " By an agree- 
ment made between the plaintiff and the St. Louis, Iron Mountain 
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& Southern Bailway Company and the Memphis & Little lU 
Railway Company, the plaintiff engaged to insure for said rail^ 
companies, respectively, all cottons stored in the compress shi 
and yards of the plaintiff, at the foot of Main Street, Little He 
when the railway companies, or either of them, should notify 
plaintiff of the issuance by them of bills of lading therefor. 1 
agreement was carried out, and on the day of the fire the plaii 
held insurance in various companies, aggregating the sum of $1^ 
500, in trust, and to indemnify the railway companies against 1 
or damage by fire of the cotton for which they had issued their \ 
of lading and which was stored in the plaintiff's sheds and ya 
described in the policy, at the foot of Main Street." The defe 
ant excepted to this insti*uction. The court also charged the j 
as follows : '' As the plaintiff is a trustee, and insured the cot 
for the benefit of the railway companies, and has no sepai 
claim of its own on the property, it is only entitled to recover 
amount equal to its liability to the railroad companies; or, in ot 
words, a sum that will make the railway companies whole for 
cotton on which they had issued bills of lading; so that, if 
market price of cotton produces a larger sum than the aggreg 
loss of the railway companies, — and 2,670 bales, at $50 per bal< 
you should find that was the number of bales and their value, p 
duces an amount slightly in excess of the claims of the railr( 
companies, — then the plaintiff's recovery must be on the basis 
the latter sum; that is, one that makes the railway compai 
whole. In no event is the market value of the cotton to be 
creased, but it may be reduced by the difference between the va 
and the amount that will satisfy the just claims of the railway c( 
panics. What amount of cotton was burned for which the rail^ 
companies had issued bills of lading, and which was covered 
policies taken out by the plaintiff, the value of the same, and 
amount of the just demands of the railway companies against 
plaintiff for the cotton so burned, are questions of fact to be 
termined by you." The defendant excepted to this charge. 1 
court also charged the jury as follows : " This suit is brought o 
policy of insurance issued by the defendant's company to 
Union Compress Company to indemnify the railroad company 
the loss of cotton, or for cotton that might be burned after the railr< 
company issued its bills of lading for it, and while it yet remaii 
in the custody of the Compress Company. Now, the Compr 
Company, under its contract with the railroad company, is boi 
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to make good, by insurance, to the railroad company, any damages 
resulting to it from the loss of cotton whi6h the Compress Com- 
pany held for the railroad company after the railroad company had 
issued its bills of lading therefor and notified it thereof." The 
defendant excepted to this charge. The defendant contends that, 
although, under a proper construction of the policy, the railroad 
companies may be regarded as properly beneficiaries under it, the 
matters involved in the instructions so given by the court were 
questions of mingled fact and law, and were erroneous in the 
Ught of the facts proved by the plaintiff. The ground urged is 
that the policy cannot be reconciled with any intent to insure a 
railroad company against a loss caused by its own negligence, 
because the policy insures against '* all direct loss or damage by 
fire;" that therefore the only interest which the railroad companies 
had in the cotton was a contingent interest, arising from their lia- 
biUty for damagesfor loss by a fire occurring through their ownnegli- 
geoce ; that the interest aUeged to have been insured as that of the 
railroad companies was not such as could have sustained a claim 
on a direct loss by fire, because it was a contingent or doubtful 
interest, and not a certain or direct interest; that the fire alone 
could not inflict any loss; and that whether the railroad companies 
would suffer loss would depend on the contingencies, (1) whether 
or not their negligence caused the loss; (2) whether the owner 
would be able to prove negligence in the railroad companies; (3) 
whether the owner was innocent of contributory negligence; and 
(4) whether the owner should make a claim for loss against the rail- 
road companies, vrithin the statute of limitations. Under this head, 
it is also urged that on the face of the policy the insurance was on 
cotton held in trust by the plaintiff, in a designated place, for thirty 
days after November 2d; that it was claimed by the plaintiff, in the 
fftce of the policy and contradictory of its terms, that cotton cov- 
ered by a bill of lading issued November 8th, by the Missouri Pa- 
^^c Railway Company, which was held in trust by the plaintiff and 
wa« m ^^^ place described, was not covered by the policy until the 
'^ ^^ lading was issued; that if, as the defendant alleges the fact 
"®> that cotton was covered by the policy from the 3d to the 8th 
-NoTember, for the benefit of its owners, there was no process 
^Wn ^Q j-Y^Q li^^ lyj ^hich the benefit of such insurance could be 
^^^erred to the railroad companies, without action by either the 
iK^^^ or the insurer; that the fact that the plaintiff understood 
^■^ the insurance was for the benefit of the owners of the cotton 
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was shown by the practical construction put upon the insurance bj 
the plaintiff after the fire, in putting in a claim on behalf of Hanger 
for 112 bales of cotton burned, not covered by the bills of lading, 
and being paid for it, on behalf of Hanger, as owner of the cotton; 
and that thus the plaintiff claims that the insurance was for the 
owners of the cotton, or for the railroad companies, according to 
circumstances. It is further urged that if the bills of lading 
changed the possession of the cotton, it was at the time in the 
possession of the railroad companies, and not in that of the 
plaintiff, and the plaintiff had ceased to hold it in trust; that in 
such case it was not insured, because of the provision in the pol* 
icy that any change in the possession should avoid the policy; that 
if the bills of lading did not change the possession, there could 
have been no insurance on behalf of the railroad companies, be- 
cause, in the absence of possession by them, they had no right to 
insure and no contingent liability to loss; and that it was error in 
the court to charge that at the time of the fire the plaintiff held 
insurance on cotton covered by biUs of lading. This court is also 
asked to review its announcement of the principle of law laid down 
in Phoenix Ins. Co. vs. Erie Transp. Co. (117 U. S. 312, 324, 6 Sup. 
Ct. Rep., 760, 1176), that " no rule of law or of public policy is vio- 
lated by allowing a common carrier, like any other person having 
either the general property or a peculiar interest in goods, to have 
them insured against the usual perils, and to recover for any loss 
from such perils, though occasioned by the negligence of his own 
servants.*' It is also contended that the jury had a right to decide 
whether or not the policy was issued on goods held in trust for the 
railroad companies by the plaintiff, and whether or not the plaintiff 
or the railroal companies held the cotton at the time of the fire; and 
that these were not questions for the court to decide. 

In reply to these suggestions, it is to be said that the exception 
of loss by fire contained in the receipts gived by the plaintiff, and 
in the bills of lading given by the railroad companies, did not free 
them from responsibility for damages occasioned by their own 
negligence or that of their employes. Nor are we disposed to review 
our decision that common carriers can insure themselves against 
loss proceeding from the negligence of their own servants. The 
doctrine announced in the case cited has been referred to with ap- 
proval in the subsequent cases of Insurance Co. vs. Adams, 123 U. 
S., 67, 72, 8 Sup. Ct. Bep., 68, and Liverpool Steam Co. ys. Phodnix 
Ins. Co., 129 U. S., 397, 438, 9 Sup. Ct. Hep., 469. 
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As to the suggestion that by the bills of lading the possession of 
the cotton was transferred to the railroad companies, and tliat the 
policy was avoided thereby, the answer is that the cotton vwas still 
in the hands of the plaintiff, in its actual possession, and upon its 
premises. At most, the railroad companies, by acquiring the re- 
ceipts of the plaintiff and issuing bills of lading for the cotton, took 
only constructive possession of it; and the plaintiff, retaining actual 
and physical possession of it, did not lose any element of posses- 
sion necessary to give it the right to effect insurance for its own 
beneiit, and as bailee or agent, for the protection of the railroad 
companies. All that the railroad companies acquired was the right 
to ultimate possession, which passed to them by the transfer to 
them by the original depositors of the cotton receipts given by the 
plaintiff. 

As to the argument that no recovery can be had in the interest 
of the railroad companies, because the injury to them depended 
upon their liability for the negligence of their employes in causing 
the fire, and the point taken in regard to the words of the policy 
'' direct loss or damage by lire," the reply is that those words mean 
loss or damage occurring directly from fire as the destroying 
agency, in contradistinction to the remoteness of fire as such agency. 
The books are full of cases on that subject, and the meaning of the 
policy is not doubtful. Remoteness of agency is the explosion of 
gunpowder, gases, or chemicals, caused by fire; the explosion of 
steam-boilers; the destruction of buildings to prevent the spread 
of fire, or their destruction through fche falling of burning walls, 
and so forth. In the present case, the bales of cotton were physi- 
cally burned by the direct action of fire. 

3. The court also charged the jury as follows: "Now, you have 
heard the testimony, gentlemen, with reference to the situation un- 
der which this cotton was placed, and the length of time it remained 
there. If you think there is no negligence on the part of the rail- 
road company, then you will find that the railroad company is not 
liable for this cotton. If you can say that that was a proper place 
to store cotton, and that leaving a passage-way there of not exceed- 
ing four feet up and- down, through which persons passed at all 
hours of the day and night to the boat-house and skiff ferry, and it 
being a dry season, with three or four thousand bales of cotton 
stored there, — then, if you say this is not negligence, you excuse this 
railroad company, and to that extetU will disallow the claim of the plaint- 
iff ; hut if you should so find Ivxmld be very much surprised at your 

VOL. XIX.-26. 
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verdict, and would 7iot be surprised if I should set it aside ; but I will leave 
it for you to say" The defendant excepted to this instruction, and 
especially to the italicized portion thereof. 

It is urged that in this part of the charge the court did not allude 
to facts proTed which the defendant claimed disproved negligence, 
and that thus the instruction was not a fair one as to the facts; that 
the place of storage was selected and the cotton was stored there 
by the owners of it, and not by the Memphis & Little Bock Rail- 
road Company; that no negligence can be imputed to the latter on 
account of the unfitness of the place; that it had no control over 
the cotton stored in that place, and had no track at that place, the 
Missouri Pacific Bailway Company having the track there; that the 
Memphis & Little Bock Bailroad Company had no opportunity to 
obtain possession of the cotton until after it had been compressed 
at Argenta; that the bills of lading of the latter company exempted 
it from liability for loss occurring on the lines of other carriers, 
and the cotton was burned, not on its line, but on the line of the 
Missouri Pacific B:ulway Company; that the court made no allusion 
to any of these matters as going to establish the absence of negli- 
gence and liability on the part of the Memphis & Little Bock Bail- 
road Company; that the court threatened the jury with its dis- 
pleasure and the setting aside of the verdict if the jury should bring 
in a verdict for the defendant on that issue; and that this action of 
the court was erroneous. Bat the mere fact of the dwelling by the 
court with emphasis upon facts which seemed to it of controlling 
importance, and expressing its opinion as to the bearing of those 
facts on the question of negligence, is immaterial, if the court left 
the issue to the jury. In the charge, just before the passage com- 
plained of, the court, in referring to the question of the liability 
of the Memphis & Little Bock Bailroad Company for the destruc- 
tion of the cotton, had said to the jury: "It is for you to deter- 
mine whether this railroad company was not guilty of negligence, 
and was not at fault in leaving this cotton in an exposed condition 
after it issued bills of ladisg therefor;", and in the clause of the 
charge objected to the court expressly etates that it leaves the ques- 
tion of negligence to the jury. On this subject, this court said, 
in Baibroad Co. vs. Putnam (lis U. S. 545, 553, 7 Sup. Ct. Bep., 1): 
*' In the courts of the United States, as in those of England, from 
which our practice was derived, the judge, in submitting a case to 
a jury, may, at his discretion, whenever he thinks it necessary to 
assist them in arriving at a just conclusion, comment upon the evi- 
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dence, call their attentioB to parts of it which he thinks important, 
and express his opinion upon the facts; and the expression of such 
an opinion, when no rule of law is incorrectly stated, and all mat- 
ters of fact are ultimately submitted to the determination of the 
jury, cannot be reviewed on writ of error." See, also, Nudd vs. 
Burrows, 91 U. S., 426; Railroad Co. vs. Horst, 93 U. S., 291; Bail- 
way vs. Vickers, 122 U. S., 360, 7 Sup. Ct. Bep., 1216. 

4. In the course of the trial the plaintiff offered evidence tending 
to prove that the contracts and custom of business stated in the 
bill of exceptions were well known to shippers and to the defendant 
when the policy sued on was issued, it having been stated to the 
agents of the defendant by an officer of the plaintiff, when the pol- 
icy was applied for, that it was intended to cover the interests of 
the plaintiff and of the railroad companies. The defendant ob- 
jected to the admission of the evidence, but the objection was 
overruled, and the defendant excepted, and this is alleged as error. 
In this connection it is urged that the complaint does not allege 
any such knowledge on the part of the defendant, or any intention 
on its part to issue its policy for the benefit of the railroad compa- 
nies. The case of Hough vs. Insurance Co. (36 Md., 398) is cited in 
support of this assignment of error. But we think the evidence 
was admissible. In the Hough Case the policy covered the mer- 
chandise insured, ''their own, or held by them in trust, or in which 
they have an interest or liability." Parol evidence was held to be 
incompetent which was offered to show that the policy did not 
cover merchandise which was their own. The evidence would have 
contradicted the plain terms of the policy. In the present case, the 
evidence offered was admissible under the ruling in Home Ins. Co. 
vs. Warehouse Co., 93 U. S., 227, 542. In that case the court says: 
*' It is no exception to the rule [governing the admission of parol 
evidence] that, when a policy is taken out expressly *for or on 
account of the owner' of the subject insured, or *on account of 
whomsoever it may concern,' evidence beyond the policy is received 
to show who are the owners, or who were intended to be insured 
thereby. In such cases, the words of the policy fail to designate 
the real party to the contract, and, therefore, unless resort is had 
to extrinsic evidence, there is no contract at all." See also, Finney 
vs. Insurance Co., 8 Mete, 348; Fire Ins. Ass'n vs. Merchants' & 
Miners' Transp. Co., 66 Md., 339; Snow vs. Carr, 61 Ala., 363. Hav- 
ing issued the policy with notice that it was intended to cover the 
interest of the railroad companies, the defendant is estopped from 
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afisertiDg that the policy was intended to protect only the legal 
owners of the cotton. 

5. It is alleged, also, that the court erred in sustaining the demur- 
rer of the plaintiff to paragraph 7 of the defendant's answer, which 
alleged that at the time of the loss 2,172 bales of the cotton alleged 
to have been burned were covered by marine policies theretofore 
issued to the respective owners of the cotton, and therefore, under 
the terms of the policy in this suit, such cotton was not covered by 
it. It is alleged, also, as error, that the court at the trial rejected, 
on the objection of the plaintiff, and under the exception of the 
defendant, evidence offered by the latter tending to prove that that 
number of bales of the cotton covered by the bills of lading, and 
alleged to have been burned, were at the time of the fire covered 
by marine policies of insurance theretofore issued to the respective 
owners of such cotton residing in various portions of the United 
States and in England. It is to be said in reply that paragraph 7 
of the answer does not show that the marine policies were on the 
same interest as that covered by the fire policy. This element is 
necessary, because otherwise the policy sued on would be of no 
practical force. As soon as the consignees of the cotton were 
advised by telegraph of its shipment, they would take out marine 
policies to cover their own risk; and thus the fire insurance com- 
panies would obtain the premiums of insurance from the railroad 
companies, and immediately avoid all risk because of the taking 
out of the marine policies: North British Ins. Co. vs. London, etc., 
Ins. Co., 5 Ch. Div., 569. The question of the legal effect of the 
contribution clause of the policy, before cited, is not presented by 
the record. 

The objection alleged at the trial to the introduction of evidence 
as to the marine policies was made oi^ the ground that it was im- 
material and irrelevant, and that the insured knew nothing of those 
policies, and had no interest in them. This was the objection which 
was sustained; and the allegation of paragraph 7 of the answer 
was that the marine policies had been issued to the respective 
owners of the cotton. It did not appear that either the insurer or 
the insured had any previous knowledge of the existence of the 
marine policies, nor did it appear whether they were issued before 
or after the date of the fire policy. The issuing of the marine poli- 
cies, in order to have any effect in this case, must amount to double 
insurance. In no other view can the defendant have any interest 
in the question of marine insurance. Double insurance exists only 
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in the case of risks upon the same interest in property, and in favor 
of the same person: North British Ins. Go. ys. London, etc., Ins. 
Co., 5 Ch. Div., 669; Lowell Manufg Co. vs. Safeguard Fire Ins. 
Co., 88 N. Y., 591; Phil. Ins. § 359; Wood, Ins. (1st Ed.), § 352. No 
reason can exist for a distinction between the construction of a 
provision avoiding a policy in case of marine insurance and in case 
of further or additional fire insurance. In the latter case the pro- 
vision is always construed as relating only to additional insurance 
upon the same interest, and effected by the same person, or in 
his interest. 

The contention of the defendant is that its policy is avoided by 
the taking out of a marine policy by the owner of the cotton, with- 
out the knowledge or participation of the plaintiff or of the railroad 
companies, whether the marine insurance was effected before or 
after the fire insurance in favor of the railway companies, and 
although the fire insurance policy was taken to protect the inde- 
pendent interests of the railroad companies. We cannot admit 
the soundness of this view. The cases cited where a policy is 
avoided by the carrying on of a prohibited business, or the storing 
of a prohibited article, without the knowledge or consent of the 
insured owner of a building, are placed upon the ground that the 
possession of the tenant or occupant of a building is the possession 
of its owner, and that the contracts which he makes as to the use 
of the insured premises are in the nature of warranties, and relate 
to matters over which he has legitimate control. It cannot be con- 
tended successfully that the condition in question here was intended 
by the plaintiff to subject the policy to forfeiture if any person who 
had a remote and independent insurable interest should take out a 
policy of marine insurance to protect that interest, the plaintiff hav- 
ing no privity with such person. As was said in Ghrandin vs. Insur- 
ance Co. (107 Pa. St., 26, 37): "We are not to suppose that con- 
ditions involving forfeitures are introduced into policies by 
insurance companies, which are purely arbitrary and without reason, 
merely as a trap to the assured, or as a means of escape for the 
company in case of loss. When, therefore, a general condition has 
no application to a particular policy, where the reason which alone 
gives it force is out of the case, the condition itself drops out with 
it." See, also, Hoffman vs. Insurance Co., 32 N. T., 405. 

The offer of evidence by the defendant at the trial, in regard to the 
marine insurance, was by its terms an offer to prove the mere fact 
of marine insurance, in support of the defense set up in paragraph 
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7 of the answer; and the claim on the part of the defendant 
that the evidence was proper to support the farther defense set up 
in the answer, as to the amount of the proportionate liability of the 
defendant, is not tenable. The offer was to prove merely the fact 
of marine insurance, and not to prove its amount It was an offer 
in bar of liability, and not an offer applicable to a reduction of the 
verdict. No suggestion of the latter object was made in the offer, 
and the evidence, if admitted as offered, could have no bearing 
upon the question as to how much the proportionate liability of the 
defendant would be reduced by virtue of the marine policies. The 
only specific offer to prove the terms of any marine policy, and the 
extent of the insurance under it, was made in the form of an offer 
of the deposition of one Phillips and the testimony of one Bowen, 
both of which were excluded on proper grounds, and complaint is 
made only of the exclusion of the deposition of Phillips. 

6. It is assigned for error that the court erred in striking out 
the testimony in the deposition of Phillips, the clerk of Balli Bros., 
who were claiming pay from the Memphis & Little Eock Eailroad 
Company for 158 bales of cotton, to the effect that that cotton was 
covered by marine policies taken out by Ralli Bros. The policies 
of insurance mentioned in the testimony in the deposition were not 
attached to it. The testimony was objected to by the plaintiff as 
incompetent, because it was an attempt to prove by parol the con- 
tents of written instruments. It was stricken out by the court, and 
the defendant excepted. 

The ruling of the court was manifestly correct. There was no 
proof that the policies referred to were in Liverpool, for all that 
the witness Bowen said was that he was informed they were there; 
and, as to the copy which Phillips refused to attach to his deposi- 
tion, all the evidence in regard to its identity is that Phillips said 
to the witness Bowen that such was a copy of the marine pohcy 
which had been issued on the cotton. This was, all of it, only hear- 
say evidence. 

7. The court was requested by the defendant to instruct the jury 
as follows : " As this action is brought solely on behalf of the rail- 
road companies on account of liability incurred through careless- 
ness of the agents and servants of the companies, no cause of action 
accrued against the defendant until the actual payment by said 
companies of damages on account of the alleged fire, and the 
recovery cannot be greater than the value, on November 14, 1887, 
at Little Bock, of the cotton so burned and paid for, nor greater 
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than the sum paid by the railroad companies; that is, if they have 
paid more than the value of the cotton, they cannot recover the 
excess from the defendant; if they have paid less than the value, 
they can recover only to the extent of the payment." The court 
refused to give that instruction, and defendant excepted. This is 
alleged as error. It is urged that the Memphis & Little Bock 
Railroad Company has never paid any damages, and that the Mis- 
souri Paciiic Railway Company had not paid any when this suit 
was commenced; and it is contended that no cause of action ac- 
crues, in a case of that kind, until payment of the damages by the 
railroad companies is made. But, as a bailee, under a policy taken 
out to cover property, his own, or held by him in trust or on com- 
mission, may enforce the contract of insurance to the full value of 
the property destroyed, holding the proceeds primarily for his own 
benefit and the balance for that of his bailor, the right of action of 
the plaintiff accrued on the occurring of the loss. The case cited 
by the defendant (Bailroad Co. vs. Spratt, 2 Duv. 4) does not apply 
to the present case. That was a suit brought by a consignee of 
goods against a carrier, where the carrier was entitled, under a bill 
of lading given by it to the consignee, to insurance obtained by 
the consignee; and it was held that the consignee could not be com- 
pelled to proceed upon the policy of insurance before enforcing his 
claim against the carrier, even where it appeared that the insurer 
had agreed to pay its loss under the policy, and although it was 
alleged that the suit was prosecuted for the benefit of the insurer. 
But here the plaintiff is the assured. The insurance included the 
protection of the railroad companies. The premium was paid. 
The insured property was destroyed by fire. The condition of the 
liability of the insurer was complete, and its liability had fully 
accrued. The only question for litigation was whether the railroad 
companies were protected by the insurance. The defendant is 
called upon to perform only its agreement to pay the insurance 
money in case of the destruction of the cotton by fire. Its liability 
is not dependent upon the question whether the liability of the rail- 
road companies has been discharged; nor is the plaintiff's right of 
action contingent upon the payment by the railroad companies of 
the value of the cotton burned, but it is contingent only upon the 
destruction of the cotton by fire under circumstances which impose 
a liability upon the railroad companies. We see no error in the 
record, and the judgment is affirmed. 
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SUPREME COURT OP NORTH CAROLINA. 
Febbuabt Term, 1890. 



PIONEER MANUFACTURING CO. 

vs. 
PHCENIX INS CO., Appellant. 

The policy stipnlated that differences ariHing as to the amount of damage 
shonld be submitted to arbitration at the written reqneet of either party, 
each to choose an arbitrator, and the award should be conclusive as to 
the amount or as to anything submitted, but shonld not decide the lia- 
bility of the company, and that no suit should be sustainable until after 
snch an award. 

Beldf That the proTision was not against public policy and would be sus- 
tained as to the amount of damage. 

Heldf That the offer of a certain sum in settlement by the adjuster and its 
refusal by the insured constituted a difference within the meaning of the 
policy. 

Heldj That a letter embod3ring a formal request for arbitration was a sufficient 
written request. 

Held, That the refusal of the insured to sign a written agreement to arbitrate 
according to the terms of the policy, on the ground that it did not include 
a finding as to the liability of the company, was a refusal to arbitrate, 
which Justified a denial of liability conditioned on snch refusal, and such 
denial was not a waiver of the company's right to arbitration. 

FuLLEB & Snow and E. C. Smith, for Plaintiff. 
John W. Hinsdale, for Defendant. 

An issue submitted as to whether the plaintiff requested arbitra- 
tion in accordance with the policy, and, if so, whether it was 
refused, embodies two distinct propositions, and entitled to separate 
findings. A mere statement that the loss was household furniture, 
$367, groceries $233, making together $600, being the whole prop- 
erty except a few articles of furniture, is not such a particular 
account of the loss as is required by the policy. A denial of lia- 
bility in consequence of a refusal to arbitrate is not a ground for 
further refusing, and even if so did not operate as a waiver when 
the denial was promptly corrected before harm was done: See 
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Hartford Fire Ins. Co. vb. Davenport, 37 Mich., 609; Aurora Fire 
Ins. Go. Ys. Eranich, 36 Mich., 289; Westchester Ins. Co. vs. Earle, 
33 Mich., 143; Hadley vs N. H. Ins. Co., 65 N. H., 110; Gihnan vs. 
Douglas Co., 2 Mo. App., 466; Meyer vs. Knickerbocker Ins. Co.. 
73 N. T., 616; Northern Ins. Co. va Wright, 76 N. Y., 410; Pechner 
va Phoenix Ina Co., 69 N. Y., 195; Bennett vs. North British Ins. 
Co., 81 N. Y., 273; How va Union Ina Co., 80 N. Y, 32; Brink vs. 
Hanover Ina Co., ib., 108; Insurance Co. vs. Eggleston, 96 U. S., 572. 
Tufts va McQure, 40 Iowa, 317; McCrew va Ins. Co., 78 N. C, 147. 

It is error for the court to leave a material issue to the jury upon 
which there is no evidence: Jones vs. Eason, 2 Ired., 331; Burnett 
vs. Fuller, 1 Jones, 543; Dula vs. Cowles, 4 Jones, 519; McCombs 
va N. C. R R Co., 67 N. C, 193; Fortescue va Makely, 92 N. C, 56. 

The appraisal clause is valid: May on Ins., §§ 493, 496; Wood on 
Ins., § 457; 2 Addison on Contracts, side p. 1,141; Pollock on Cont., 
§294; Morse on Arbit, 93; Scott va Avery, 6 H. of L. Cas,811; 
Gauche vs. Ina Co., 11 Ins. L. J., 861; Bramstein va Ina Co., 101 
Eng., C. L. Rep., 782; Tredwen va Holman, 1 Hurls, etc., Bep. 
(Exc), 70; Elliott va Ass'n. Co., L. R., 2 Ex., 237; Edwards vs. 
Ina Soc, 1 G. B. Div., 593; Dawson va Fitzgerald, 1 Ex. Div., 260; 
Gorman vs. Ins. Co., Irish Rep., 11 C L., 224; Calvin va Ina Co., 27 
N. C. Q. B., 403; Lantalum va Ins. Co., 22 Nav. B., 14; U. S. va 
Robeson, 9 Pet., 327; Trott vs. Ina Co., 1 Cliff., 446; Wallace va 
Ins. Co., 9 McC, 124; Gauche va Ins. Co., 4 Woods, 102; Perkins 
va E. L. Co., 16 Fed. Rep., 513. 

Shepherd, J. 
The defendant relies upon several defenses, but the only one 
necessary to be considered in order to dispose of this appeal is 
founded upon the following clause in the policy of insurance, which 
is the basis of this action. 

The amonnt of sonnd value and of the loss or damage shall be determined 
by agreement between the company and the assured, but if at any time 
difference shall arise as to the amount of loss or damage * * * every such 
difference shaU, at the written request of either party, be submitted at an 
equal expense to each of the parties, to two competent and important persons, 
one to be chosen by each party, and the two so chosen shall select an umpire 
to act with them in the case of their disagreement * "» * and the award in 
writing of any two of said persons shall be binding and conclusive as to the 
amonnt of such loss or damage, or as to any question, matter, or thing so sub- 
mitted, but 8hall not decide the liability of the company. * * * It is further- 
more hereby expressly provided and mutually agreed that no suit or action 
against this company for the recovery of any claim by virtue of this policy 
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shall be snstaiaable in any court of law or chancery until after an award 
shall have been obtained, fixing the amount of the claim in the manner above 
provided. * * * And it is hereby understood and agreed by and between the 
Phconix Assurance Company of London and the assured, that this policy is 
made and accepted with reference to the foregoing terms and conditions. 

It is, we think, well settled that such a proyision in a contract of 
insurance is not against public policy and that it will be upheld by 
the courts in so far as it provides for the submission of arbitration 
of the amount of loss or damage sustained by the assured. 

A policy of insurance precisely similar to the one under consid- 
eration was declared to be valid by the Supreme Court of New 
Jersey, in the case of L. & L. & G. Ins. Co. vs. Wolflf (17 Ins. Law 
Journal 714; 14 Atlantic B., 561), and this decision is abundantly 
sustained by the highest authority. 

•* Agreements for determining only the amount to be recovered 
by the arbitration are valid, and the determination by arbitration 
of the amount of damages to be recovered or the time of payment 
may lawfully be made a condition precedent:" Scott vs. Avery, 
5 Ho. of Lords Cases 811; 2 Addison, Contracts, 294; Morse on 
Arbitration and Awards, 93; May on Insurance, 493; Perkins vs. 
U. S. Electric Light Co., 16 Fed. Rep., 513; Gauche vs. London & 
Lancashire Ins. Co., 1 Fed. Rep., 347; Carroll vs. G. F. Ins. Co., 13 
Pac. Rep. (Cal.), 863. In Russell vs. Pellegrini (38 E.L. & R, 101) 
Lord Campbell said: ''When a cause of action has arisen, the 
courts cannot be ousted of their jurisdiction," but added that 
''Parties may come to an agreement that there shall be no cause of 
action until their differences have been referred to arbitration." 

"Both sides admit that it is not unlawful for parties to agree 
to impose a« condition precedent vnth respect to the mode of 
settling the amount of damage or the time of paying it, or any 
matters of that kind, which do not go to the root of the action. 
On the other hand it is conceded that any agreement which is to 
prevent the suffering party from coming into a court of law — or, in 
other words, which ousts the courts of their jurisdiction, cannot be 
supported:" Edwards vs. The Averayron Mutual Ship Ins. Co. 
(Limited), 1 Q. B. Div., 593 (1875). 

" I take the law as settled by the highest authority, the House of 
Lords, to be this: There are two cases where such a plea as the 
present is successful; first, where the action can only be brought for 
the sum named by the arbitra|;or; secondly, where it is agreed that 
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no action shall be bronght till there has been an arbitration, or 
that arbitration shall be a condition precedent to the right of 
action:" Dawson vs. Fitzgerald, 1 Exchequer Div., 260 (1876). 

" Since the case of Scott vs. Avery, in the House of Lords, the 
contention that such a clause is bad as an attempt to oust the 
courts of jurisdiction may be passed by." 

See also Porter's Laws of Insurance, 210, and Gasser vs. Sun Fire 
Office (Supreme Court, Minn., 1890), Insurance L. J. 

The contention of the defendant company is that a difference 
arose as to the amount of damage to the engine, boiler, etc.; that 
the defendant made a written request of the plaintiff that the said 
difference shoulrl be submitted to and determined by arbitrators 
in accordance with the terms of the policy; and that the plaintiff, 
without legal excuse, refused to comply with the said request. 

The submission to arbitration upon the written request of the 
defendant, being clearly a condition precedent to the right of 
action, we are now to determine whether the defendant company 
has placed itself in such a position as to defeat the present action 
by reason of the non-performance of the said condition by the 
plaintiff. 

1. As a first step in the establishment of this defense, it was 
encumbent on the defendant to show that a difference in respect to 
the particulars mentioned had arisen, and, in order to determine 
this question, the eighth issue was submitted to the jury. 

The defendant requested his Honor to charge the jury that 
according to the plaintiff's own testimony, through its president, 
Hawkins, such a difference did not arise between the parlies. 

The court declined to give this instruction, and the juiy found 
the said issue in the negative. 

Hiwkins testified that L. E. Warren, the adjuster of the defend- 
ant company, offered him $900, in settlement of the damages to the 
above mentioned property and that he, Hawkins, declined to accept 
the said offer. This surely constituted a " difference " within the 
meaning of the word as used in the policy, and the subsequent 
negotiations as to arbitration must have been based entirely upon 
the assumption that a difference existed. 

, We are, therefore, of the opinion that his Honor erred in de- 
clining to give the instruction prayed for, and we presume that he 
only permitted the finding of the jury to stand upon the ground 
that it became immaterial in view of the verdict upon the 
succeeding issue. 
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2. This, the ninth issue, involyed the second branch of the inquiry, 
and is in the following words: — 

"If so " (that is, if there was a difference), " did the defendant 
request the plaintiff, in writing, in accordance with the require- 
ments of the policy sued on, that the amount of damages to said 
articles should be assessed by appraisers and did the plaintiff refuse 
such request?" 

The defendant tendered two issues which divided the proposition 
contained in that which was submitted by the court. These issues 
were refused and the defendant excepted to such refusal and also 
to the issue submitted to the jury. This exception finds direct 
support in Emry vs. Railroad (102 N. C, 209), where it is said that 
"It is misleading to embody in one issue two propositions, as to 
wldch the jury might give different responses, and on exception 
taken in apt time, a new trial will, in such cases, be granted.'' 

We prefer, however, to base our decision upon grounds which 
more closely affect the merits of the defeubc, and we will there- 
fore enquire whether there was error in the instruction of the court 
upon said issue. 

Hawkins testified that he received the letter (Exhibit " E ") from 
Warren, the adjuster of the defendant company, on the dd of 
November, and that before he had written his letter (Exhibit " D "), 
which was dated on the same day, Mr. Warren had handed him 
Exhibit " F," which he admits was a proposition tendered to him 
by the said Warren. Mr. Hawkins further says, " I think that 
Exhibit F and a pencil memorandum contained all the propositions 
submitted to me. * * * My objection to the proposition F was 
that the company was not bound, while I was bound." 

Now, proposition F was a paper drawn in strict conformity to 
the provisions of the policy, and it provided that the award should 
be " binding and conclusive as to the amount of such loss or damage, 
but shall not decide the liability of said insurance company." 
Not only was it executed by the defendant, but it contained the 
name of the arbitrator selected by it, and was complete in every 
respect save its execution by the plaintiff company and the inser- 
tio» of the name of the arbitrator to be selected by it. The policy 
does not require any particular form or written request, and we can* 
conceive of no stronger one than this paper which the plaintiff 
admitted was submitted to him. Again, the plaintiff admitted that 
he received letter E. This was a formal request for arbitration or 
appointment, and ft referred to "a paper indicating an agreement 
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for that purpose " and executed by tbe defendant, which the plaint- 
iff was requested to sign. Hawkins does not deny that he received 
the enclosure, but if he did not receive it, the letter was none the 
less a written request to arbitrate according to " terms and condi- 
tions" of the policy. If the paper enclosed was not drawn in 
accordance with such terms and conditions, it was the duty of the 
plaintiff to have made it known, so that a proper agreement could 
have been prepared. Besides, it was not the duty of the defendant 
to tender the agreement until after the proposition had been 
acceded to, and it will be further observed ^at the letter did not 
request a submission to arbitration according to the terms of the 
policy as interpreted by the enclosed paper, but that the submission 
to arbitration was to be in accordance with the terms of the policy, 
and the paper was submitted only ''indicating an agreement" to 
effectuate that purpose. 

The court charged the jury upon the said issue, as follows: — 

'' If, after such difference had arisen, the defendant's adjuster, 
L. E. Warren, sent to C. M. Hawkins the letter marked Exhibit E, 
and sent also accompanying said letter a paper marked Exhibit F, 
or a copy of said paper signed by said Warren, as it purported to 
be, then the plaintiff did request in writing, according to the 
requirement of the policy, that the damage should be assessed by 
appraisers. If such request was made and refused, the jury would 
respond to the 9th issue 'Yes.' But if said request in writing, 
marked F, was not delivered to G. M. Hawkins, and no request was 
handed to Hawkins other than that marked Exhibit I, which is not 
signed by Warren as an adjuster of the defendant, then no 
request in writing was made, and the jury would respond to the 
9th issue 'No.'" 

This instruction is to the effect that neither Exhibit E nor F, 
taken separately, would constitute such a written request as is 
required by the policy, where as we have seen that either paper 
would be sufficient. 

This error is not cured in the latter part of the instruction, which 
speaks of the delivery to plaintiff of the "request in writing, 
marked F." If such paper was in the opinion of his Honor a 
request in writing, he should have instructed the jury as sub- 
stantially requested, that the plaintiffs president, Mr. Hawkins, 
expressly admitted that the said paper was submitted to him and 
that he had failed to agree to it. Again, if his Honor considered 
the paper F a written request, he should have so stated and put it 
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affirmatiyely as well as negatively to the jury, but we very much 
doubt that, even bad he done so, the effect of the first part of the 
instruction would have been removed. 

3. We will now consider the exceptions relating to the tenth 
issue, which is as follows: "Did the defendant company, at the 
time of making any request or demand for arbitration as to the 
damage to said articles of property not destroyed by fire, deny its 
liability to plaintiff under the said policy of insurance?" 

Hawkins testified that at an interview in his office (Messrs. 
Churchill, Dewey, and Cowper being present) Warren handed him 
a paper to read; that he told Warren that he was willing to sign it 
if it bound the insurance companies as it did the plaintiff company; 
and that he pointed out an objectionable clause. That Warren 
struck out that clause and substituted another paper and handed 
it to him. That he, Hawkins, said that it was the same old gray 
mare colored differently. That Warren said that if he, Hawkins 
did not sign that paper they would pay him nothing. "He was 
speaking (says Hawkins) for all the companies. I think Mr. 
Churchill said to Mr. Warren, 'You act as spokesman for all the 
companies.' I think that all of the agents were present; I am not 
sure about young Mr. Walter Hay and Mr. Dewey. Pulaski Cowper 
was present. Mr. John Whitehead was present at that time. Mr. 
Warren walked across the floor and said, * we don't owe you one 
dollar' (or one cent perhaps he said). I turned around and asked 
if he meant that he did not owe us anything. Mr. Warren said 
'Yes ; and we all then left the office." 

The plaintiff also introduced upon this point, John J. Whitehead, 
who testified as follows: "I am employed by the Gas Li^ht Com- 
pany of which Mr. Hawkins is president. I was in Mr. Hawkins's 
office about November 1st, 1886, and saw Mr. Warren and Mr. 
Churchill, and I think Mr. Dewey was there. They submitted a 
paper to Mr. Hawkins to sign. He said that it bound him but did 
not bind the companies. Then Mr. Warren sat down and wrote 
with a pencil and handed what he wrote to Mr. Hawkins. Mr. 
Hawkins said in substance that it amounted to the same thing as 
the other. Mr. Warren got up off the stool and said to Mr. 
Hawkins, * then Mr. Hawkins, I don't owe you one cent.' Mr. 
Hawkins turned to him and said, 'Do t take that as a denial of 
liability ?' Mr. Warren said, * Mr. Hawkins, I wish you to under- 
stand that we do not admit one cent of liability.' I don't recollect 
anything more, except that in a very short time they left," 
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The foregoing testimony was relied upon to establish the alleged 
denial of liability by the defendant, and it is plain that the latter 
was entitled to show all of the circumstances under which the 
alleged denial was made. Hawkins admits that two propositions 
to arbitrate were made at the said interview. Now, if these propo- 
sitions were in accordance with the terms of the policy and the 
plaintiff refused to accede to them the very terms of the contract 
forbade a recovery and Warren would have been justified in making 
the imputed denial. 

It was in evidence that Warren presented a printed form of an 
agreement to submit to arbitration, executed by the defendant and 
the other companies (which according to Hawkins's testimony may 
have been Exhibit F or a similar paper), and the defendant pro- 
posed to show its contents by oral testimony, having given notice 
to the plaintiff to produce it. Passing by the ruling of the court 
that the contents could not be thus proven for any pnrpose, which 
ruling is, to say the least, doubtful, it is very plain to us that the 
defendant had a right to show by the witness, Warren, that 
Hawkins "refused to sign the printed form of submission, stating 
to witness as a reason that it contained a provision that the 
appraisers should not decide the liability of the company." His 
Honor excluded this testimony which expressly stated the ground 
of refusal, and in this we think there was serious error, although 
there was other testimony from which the same facts might prob- 
ably have been inferred. It will be noted that Hawkins admits that 
the paper was a proposition in the form of an agreement to arbi- 
trate, and it was unnecessary to have shown its contents so far as 
the question of denial of liability was concerned if the refueal to 
accept was placed upon the reason alleged to have been assigned 
by him. The whole consideration therefore should have been sub- 
mitted to the jury for the purpose of showing why the alleged 
denial was made. 

Apart from this, however, the material contents of the papers 
were proved without objection in another way. Mr. Hawkins 
speaks of a substituted paper {" the same old gray mare " etc.) being 
submitted to him. Warren testified that the paper marked Q was 
the one so described by Hawkins. This paper was in evidence 
and its terms are in perfect conformity to the provisions of the 
policy. If, then, as Mr. Hawkins says, these terms were the same 
as those in the other paper, which Warren states was executed by 
him and the agents of the other companies, we have in evidence 
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the verj clause which Hawkins objected to. There was, therefore, 
testimony tending to prove that a proper agreement to arbitrate, 
executed by the defendant, was proposed to the plaintiff and that 
this request in writing was not acceded to. It was also in evidence 
that Hawkins said he would not sign any agreement that contained 
the alleged objectionable provision. Now, if this testimony be 
true, Warren, as we have remarked, was justified in making the 
alleged denial, and the defendant had the right to have this view 
particularly presented to the jury. To this end it very properly 
asked the following instruction, "^rhat if the adjuster of the 
defendant company did not deny liability until after the plaintiff 
had refused to sign a submission to arbitration, unless the clause 
providing that the appraisers should not decide the liability of the 
company should be stricken out, this was no excuse for the plaint- 
iff's refusal to submit to appraisers, and such denial of liability was 
no waiver of the plaintiff's obligation to submit upon a written 
request to appraisal." 

His Honor instructed the jury as follows: '' If L. B. Warren, the 
adjuster of the defendant company, declared to C. M. Hawkins, 
president of the plaintiff company, in the office of the latter, without 
qualification, that he would not for his company, or his company 
would not, pay one dollar or one cent for loss by reason of the fire, 
and walked immediately out of the said office, then such declaration 
was a denial of liability on the part of the defendant and the jury 
would respond to the 10th issue ' Yes.' If the said Warren did 
not make said unqualified declaration, or if said Warren said only 
that he neither admitted nor denied liability, then there was no 
denial and the jury would respond *No' to the 10th issue." 

The denial mentioned in the issue, in view of the pleadings and 
evidence, must necessarily mean a wrongful denial. If it was not 
wrongful, it was no denial in the legal meaning of the word as used 
in the issue. The instruction prayed for involved therefore a 
delicate question of waiver, which it was very material to the 
defendant to have clearly and specifically presented to the jury. 
The instruction given entirely ignores this theory of the defense 
and seems predicated upon the idea that the testimony of Hawkins 
and Whitehead, the only witnesses to the denial, was either that 
there was an unqualified denial, or a refusal either to deny or admit 
liability. These are the two views presented by the charge, where 
as it might very reasonably have been inferred from the testimony 
of the said witnesses, and especially that of Whitehead, that the 
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alleged denial was in consequence of the refusal of the tendered 
propositions. In other words, the finding of the issue was made to 
turn rather upon the nature of the denial than the right of the 
defendant under tbe circumstances to make any denial whatever. 

We conclude, therefore, that there was error in declining to give 
the special instruction prayed for by the defendant, and that for this 
and other errors, which we have indicated, there should be a new 
trial. Entertaining these views, we deem it unnecessary to pursue 
the discussion through the labyrinth of exceptions which fill this 
very voluminous record. New trial. 



UNITED STA'J ES SUPBEME COURT. 
October Term, 1889. 



Tn Error t'f the Circuit Court of the Untied Staler for the Eastern Dis- 
trict of New York, 



AMELIA A. GUNTHER et al.. Executors, etc. 
Plaint iff a in Error, 

m, 

LIVERPOOL & LONDON & GLOBE INS. CO.*) 

The policy provided that if the insured should keep or use, without permis-^ 
sion endorsed, certain inflammable oils, it should be void ; also, that if 
these or any other inflammable liquidn were stored, used, kept, or allowed 
on the premises, temporarily or permanently, for sale or otherwise, except 
the use of refined coal, kerosene, or other carbon oil for lights, if drawn 
and the lamps filled by daylight only, it .should be void. A printed slip 
was attached ** priviledged to use kerosene oil for lights, lamps to be filled 
and trimmed by daylight only." 

Held, That the slip and policy were not inconsistent, but taken together per- 
mitted the use of kerosene or like oil for lighting, if drawn and the lamps 
filled and trimmed by daylight only. 

Held, That a written privilege to keep not exceeding five barrels of oil did 
not dispense with the prescribed precautions in handling it. 

Held, That the case was not afiejted by provisions regarding a gasometer no 
longer in use. 

Held, That the insured was chargeable with acts of the lessee, and the policy 
was violated if oil were drawn near a lighted lamp by any person acting 
under the authority of the lessee. 

* DeoUion renderd, March 8, 1890. 
VOL. XIX.— 27. 
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Held, That, when they established such violation beyond reasonable dou 
court rightly directed a verdict for the defendant. 

This was cm action brought by a citizen of New York agaj 
British corporation on two policies of fire insurance, dated N< 
ber 16, 1877, and extended to July 15, 1880, the one on buil< 
and the other on fixtures, furniture, and other personal prope 
and about the same. 
Each policy described the principal building as follows : — 
The two-story frame hotel building, with one- story frame kitchen an( 
story frame pavilion adjoining and communicating, situated on Gra\ 
Bay of Bath, Kings County, Long Island ; (it is understood that the 
property is to be occupied by a family when not in use as a hotel ;) pri 
to use gasoline ga«, gasometer, blower and generator being under j 
about sixty feet from main building in vault, no heat employed in proc 

Among the printed conditions of each policy were the folio 

If the assured shall keep gunpowder, fireworks, nitro-glycerine, phosji 
saltpetre, nitrate of soda, petroleum, naphtlia, gfisoline, benzine, benz 
benzine varnish, or keep or use camphene, spirit gas, or any burning fl 
chemical oils, without written permission in this policy, then and in 
such case this policy shall be void. 

Petroleum, rock, earth, coal, kerosene or carbon oils of any descr 
whether crud^ or refined, benzine, benzole, naphtha, camphene, spir 
burning fiuid, turpentine, gasoline, phosgene or any other inflammable 
are not to be stored, used, kept or allowed on the above premises, tempi 
or permanently, for sale or otherwise, unless with written permission en 
on this policy, excepting the use of refined coal, kerosene or other carl 
for lights, if the same is drawn and the lamps filled by daylight ; oth 
this policy shall be null and void. 

Attached to and pasted on the face of each policy at the ti 
its issue was a printed slip, signed by the defendant's agent, i 
these words: "Privileged to use kerosene oil for lights, lamps 
filled and trimmed by daylight only," And on the margin < 
first policy were written and signed by the defendant's agent 
words: " September 17, 1878. Privileged to keep not exceedii 
barrels of oil on said premises." 

At the first trial, a verdict was returned for the plaintiff, 
was set aside and a new trial ordered by this court. 116 XJ. S 

Afterwards the plaintiff died, and the action was revived i 
name of his executors; and the answer was amended by le< 
court, so as to set up, among other defenses, as a breach of th 
ond condition above quoted, " that kerosene, carbon oil, or 
inflammable liquid, so stored, used, kept, or allowed on said 
ises as aforesaid, was drawn, not by daylight, but at or after 
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or dark and with a lightecl lamp or lantern near, in violation of the 
express terms of the said tsondition, and that the fire which de- 
stroyed said premises was caused by such proximity of said lighted 
lamp; and the defendant further avers that it is advised and believes 
that the said policies thereby became and were null and void." 

A second verdict for the plaintiffs was set aside by the circuit 
court, for the reasons stated in its opinion reported in 34 Fed. 
Kep., 501. 

At thd third trial, the plaintiffs introduced in evidence the poli- 
cies, and renewal receipts continuing them in force until July 15, 
1880, and proved the assured's ownership of the property insured; 
and the parties agreed that it was destroyed by fire on August 15, 
1879, and that the amount of the loss, with interest, was $41,116.64. 

The defendant proved by uncontradicted evidence that a barrel 
of about fifty gallons of kerosene was bought by Walker, the lessee 
of the premises, on August 13, 1879, and on the next day put by 
him in the oil-room under the pavilion, which was a low room about 
twelve feet square, with doors opening into other rooms only. 
There was conflicting evidence upon the question whether any 
gasoline, naphtha, or benzine was kept in the oil-room at the time 
of the fire. It was admitted that in 1878 the pavilion had been 
lighted by gasoline generated in a gasometer under the privilege 
in the first clause of the policy, but that its use was discontinued in 
the fall of 1878, and it was not used in 1879. 

The only testimony introduced as to the cause of the fire was in 
substance as follows: 

The defendant proved that the assured testified at the first trial 
that on August 15, 1879, about dusk, he was seated on the piazza 
of the hotel, in sight of the pavilion, and saw some men with pails 
and a light; that his attention was attracted by shouts of children 
playing about in front, and he immediately looked baok again and 
saw the men come out "as though they were afire," and it did not 
occur to him that there was a fire in the oil-room, although he saw 
it; that he called to the men to roll in the high grass, and one of 
them did so, and another ran into the water, and in another instant 
he saw the oil-room burning, and the building immediately caught 
fire and in an hour or less was level with the ground. 

The defendant called as witnesses the two men last mentioned, 
who testified that they had been sent from another hotel a mile off 
with two ordinary wooden pails to get five gallons of gasoline; that 
Walker directed one Schuchardt, a man in his employ, 4o let them 
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have the oil; that Schuchardt, carryiD^ a lighted glass stable-lan- 
tern with small holes around the top, took them into the oil-room, 
and drew the oil from a barrel, through a piece of pipe used as a 
faucet, into the pails, one of which leaked, and much oil was spOled 
upon the floor; that the lantern was Terj near the barrel, and pres- 
ently there was a blue flame across the floor, and the whole room 
was in a blaze of fire; that Schuchardt got out first, and died of his 
burns; that one of the witnesses rolled in the grass and was little 
injured, and the other, who ran into the water, was so severly 
burned as to be obliged to keep his bed for three months. 

The defendant moved' the court to direct a verdict for the defend- 
ant, " on the ground that as the established cause of the fire was 
the drawing in the oil-room of the insured premises about dusk, in 
the vicinity of a lighted lamp, of a fluid product of petroleum, under 
the circumstances shown by the evidence, not for filling lamps on 
the insured premises, but for another and different purpose, this of 
itself, and irrespective of other questions in the case, constitutes a 
violation of the several contracts of insurance in force at the time of 
the fire, as contained in the policies respectively, thereby rendering 
the said policies and each of them void, and defeating the right of 
the plaintiffs to recover in this action." 

The plaintiffs requested the court to submit to the jury the ques- 
tions " whether there was any naphtha, gasoline, or benzine on the 
insured premises at the time of the fire," and " whether the fluid 
which was drawn from a barrel in the oil-room at the time of the 
fire was so drawn in the presence of a lighted lamp." 

The cofirt denied the plaintiff's request and directed a verdict 
for the defendant. The plaintiffs excepted to these rulings and 
sued out this writ of error. 

Each of the policies in suit contains two conditions concerning 
the keepiog or use, without written permission in or upon the pol- 
icy, of naphtha, gasoline, benzine, or any burning fluid or chemical 
oU, upon the premises. By the gener«d terms of the first of these 
conditions, the policy is avoided if the assured shall ** keep or use" 
any of these articles. By the more specific provisions of the other 
conJition, the prohibited articles " or any other inflammable liquid 
are not to be stored, used, kept, or allowed" on the premises, 
" temporarily or permanently, for sale or otherwise," except certain 
articles named, and for the purpose and with the precautions 
therein specified, namely, ''excepting the use of refined coal, 
kerosene, or other carbon oil for lights, if the same is drawn and 
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ths lamps filled by daylight; otherwise the policy shall be null 
and void." 

The printed slip, bearing the words ** Privileged to use kerosene 
oil for lights, lamps to be filled and trimmed by daylight only," 
was attached to each policy and delivered with it, and must there- 
fore be construed in connection with and as pieirt of it, and not as 
superseding any consistent clause in the body of the policy. It is 
suggested that there is an inconsistency between the slip and the 
exception above referred to. But the two, upon being compared 
with one another, disclose no such inconsistency; and differ only 
in that the exception regulates the drawing of the oil, which the 
slip does not) while the slip regulates the trimming of the lamps, 
which the exception does not. Taking the exception and the slip 
together, the effect is the same as if they had been incorporated 
into a single sentence, so as to permit the use of kerosene or 
like oil '' for lights, if the same is drawn and the lamps are filled 
and trimmed by daylight only." 

In the exception, as well as in the slip, the words " for lights " 
are clearly restricted in meaning to lighting the insured premises 
only, and the words "by daylight " are intended, not to denote day- 
time as opposed to night-time, but to prevent the use of any 
artificial light from which the oil might catch fire. 

The clause written in the margin of one policy, granting a 
privilege " to keep not exceeding five barrels of oil on said premises,*' 
cannot reasonably be construed as intending to dispense with any 
of the carefully prepared printed regulations concerning the 
precautions to be taken in handling and using it. 

The clause following the description of the principal buildings 
in each policy, " privilege to use gasoline gas, gasometer, blower 
and generator being under ground about sixty feet from main 
building in vaults no heat employed in process," does not affect the 
case; for the use of the gas apparatus had been discontinued 
some time before the fire; and, as has been already decided, when 
this case was before us at a former term, that clause did not 
sanction the keeping or use of gasoline or other burning fluid 
except for actual use in that apparatus: 116 XT. S., 130. 

It has also been decided, that a breach of the conditions by any 
person permitted by the assured to occupy the premises was 
equivalent to a breach by the assured himself; and that the assured 
was chargeable with any acts of his lessee in keeping upon the 
premises any of the prohibited articles, although they were not 
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intended to be used *there, but for lighting other places: 116 
U. S., 128, 129. 

There can be no doubt, therefore, that both policies were 
avoided if kerosene, gasoline or any other carbon oil was drawn 
upon the premises near a lighted lamp by any person acting by 
the direction or under the authority of the lessee; and what the 
particular kind of carbon oil so drawn was, is'quite immaterial 

The testimony of the assured himself, that just before the fire 
he saw some men with pails and a light near the payilion under 
which the oil-room was, and presenfly afterwards saw two of the 
men come out ''as though they were on fire," and in cmother 
instant saw the oil-room burning, and the building immediately 
caught fire and within an hour was level with the ground, of 
itself strongly tended to the conclusion that the fire was caused 
by such a breach of the conditions of the policy. 

But this conclusion was established beyond all reasonable doubt 
by the testimony of the two men whom he saw come out, the 
substance of which has been already stated, and the accuracy 
and credibility of which is not impaired in any essential point 
by the thorough cross-examination to which they were subjected 
at the trial, or by a careful comparison with their testimony given 
before a coroner's jury ten days after the fire, and introduced 
in connection with their cross-examination. 

If the case had been submitted to the jury upon the testimony 
introduced, and a verdict had been returned for the plaintiff, it 
would have been the duty of the court to set it aside for want 
of any evidence to warrant it. Under such circumstances, it is 
well settled that the court was not bound to go through the 
idle form of submitting the case to the jury, but rightly directed 
a verdict for the defendant: Scofield vs. Chicago, Milwaukee & 
St. Paul Railway, 114 XT. S., 615, 619, and cases there cited; 
Bobertson vs. Edelhoff, 132 U. S., 614, 626. Judgment affirmed. 
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SUPREME OOUltT OF OONNEOTIOUT. 

HARTFORD DISTRICT. 
Mabch Term, 1890. 



GEORGE Y. YOUNG and Another 1 

NEWARK FIRE INS. CO. 

Application was made to an agent of defendant by a general insurance agent 
for a policy for plaintiff, which was delivered upon the alleged agreement 
that it should not be biuding until approved by the company, which af- 
terwards rejected the risk, and the general agent was thereupon notified 
and retiuested to return it. The policy provided that any party other 
than the insured procuring it should be deemed the agent of the insured. 
The plaintiff denied any knowledge of the agreement or rejection until 
after the loss. 

Held, That if the broker procured the policy for the insured he acted as the 
agent of the insured in respect to it until by lapse of time it wonld be pre- 
sumed that the risk was accepted, and notice to him wonld be notice to 
the insured. 

Heldj That if conditionally delivered it did not become binding until the 
condition was fulhlled. 

Held, That a refusal to so instruct was error. 

A. P. Hyde and F. E. Hyde, for Plaintiffs. 

C. E. Pebkins and A. Perkins, for Deftndant. 

Fenn, J. 

This is an action brought to recover upon a fire insurance pol- 
icy on a stock of merchandise. The complaint alleged the plaint- 
iffs' ownership; the execution by the defendant in consideration of 
a premium paid of said policy ; a fire ; the filing of proofs of loss; and 
that the defendant had failed to pay. The answer is as follows : 
" The defendant admits all the allegations contained in the plaint- 
iffs' complaint." 

First Defense. 

" On the ninth day of March, 1888, the plaintiffs applied to an 
agent of the defendant at Hartford, Conn., for insurance on the 
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property described in said policy, and said agent thereupon exe- 
cuted and deliyered the said policy to the plaintiffs, upon the con- 
dition that said policy should not become effectiye and in force un- 
til it was approved by the proper officers of said company at the 
home office thereof at Newark, N. J., and said policy was received 
on said condition; that afterward on the Idth day of March, 1888, 
the said officers, at the home office, refused to approve said issue 
of said policy, and the said agent of the defendant so notified the 
plaintiffs. And notified them that said policy was null and void, 
and demanded the return of the same, which was refused." There 
was a further defense, but it was afterwards abandoned. The 
plaintiffs' reply denied the allegations of the first defense, thus 
forming a single and distinct issue. The case was tried to a jury, 
which returned a verdict for the plaintiffs, and from the judgment 
rendered thereon the defendant appeals. 

The policy described in the complaint contained this provision 
(being par. 5, sec. 1) : " If any broker or other person than the as- 
sured have procured this policy or any renewal thereof, or any in- 
dorsement thereon, he shall be deemed to be the agent of the 
assured, and not of this company, in any transaction relating to 
the insurance." The defendant, as the record states, " offered evi- 
dence to prove that one Frazier, a member of the firm of Webster 
& Co., who were general insurance agents in Hartford, applied to 
one Dillingham (who was the general agent of the defendant in 
Connecticut), to procure the policy in question for the plaintiffs, 
and that it was agreed between the said Dillingham and the said 
Frazier, that said policy should not take effect and be a binding 
policy until the risk was accepted at the home office of the defend- 
ant in Newark, N. J., and that the policy was delivered upon such 
condition; that the defendant company refused to accept said risk, 
and that notice thereof was given to said Webster & Co. within a 
few days after the date of said policy; and that they were requested 
to deliver said policy to said Dillingham as never having become 
binding; and the defendant claimed that by force of said provision 
in the policy, said Webster & Co. and said Frazier, in applying to 
said Dillingham to write said policy, were the agents of the plaint- 
iffs, and that any agreement made with them by said Dillingham in 
relation to the delivery of the policy, and as to when it should be- 
come a valid and binding policy, was binding upon the plaintiffs. 
The plaintiffs in reply offered evidence to prove that no such agree- 
ment was ever made, and that they had no knowledge of any claim 
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that the policy was not valid until long after the fire took place.* 
The plaintiff further claimed that upon the law and facts Webster 
& Co. and Frazier were not their agents, but should be considered 
as agents of the defendant, and in support of this claim the plaint- 
iffs offered the deposition of Frazier, in which the following ques- 
tion and answer, which were objected to by the defendant, were 
contained. Question. " In placing -these policies did you act as 
agent of George Y. Young & Co., or as the agent of Dillingham, or 
the companies he represented?" Answer. " We acted as the agent 
of the insurance companies, and Gheorge Y. Young k Co. were no 
wiser as to whether these companies were represented by us or 
not. They did not know any more about it than jou did." 

As it was not claimed that the plaintiffs personally knew of the 
condition upon which, as it was alleged, the policy was delivered, or 
that notice that the defendant company declined to accept the risk 
ever actually reached them, the question whether said Frazier was 
the agent of the plaintiffs or of the defendant became vital. This 
was a question of law depending on the facts in the case, and the 
answer made by Frazier, so far as it was responsive, undertook to 
state no facts but only the conclusion of the witness. This is 
clearly inadmissible. 

But the most important question concerns the construction and 
effect of the clause referred to in the policy. Upon this point the 
defendant requested the court to charge the jury as follows : — 

" 1. Under par. 5 sec. 1 of the policy, if the jury find that Web- 
ster k Co. procured this policy from Dillingham for the plaintiffs, 
then Webster k Co. were the agents of the plaintiffs and not of the 
defendant, and their acts and knowledge were the acts and knowl- 
edge of the plaintiffs in relation to this policy. 

2. If the jury find that the policy was delivered to Webster k 
Go. upon condition that it was not to take effect until approved by 
the company or subject to the approval of the company, and on 
March 13th the company refused to approve it, the policy never 
became a valid contract, and the jury must find a verdict for the 
defendant." The court did not so charge the jury, but instructed 
them upon this subject in these words : '' If the law is, as I under- 
stand it to be, that in order to a rescission of the contract, notice 
by the defendant to Webster k Co. alone, would be insufficient, 
bat that such notice must be given to the assured. I know not 
why, on principle, it was not just as obligatory upon the defendant 
to advise the plaintiffs, the assured, that they did not consider the 
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policy good and valid upon its delivery, and this upon the theory 
that the agency of Webster k Co. ceased upon the delivery of the 
policy. Such notice was confessedly not given the plaintiffs, the 
insured. 

If you find that Webster k Co., when they procured the policy 
from Mr. Dillingham, were not acting as the agents of the plaint- 
iffs, then no agreement or understanding between Dillingham and 
Webster & Co., which was not communicated to or known by the 
plaintiffs, can in any way affect or impair the right of the plaintiffs 
to recover on the policy according to its terms. " 

We will assume that the admission of counsel for the plaintiffs 
contained in their brief, states the law correctly as follows : 
" Courts have held that by the acceptance of a policy of insurance 
by an insured, in which is contained a provision such as is con- 
tained in this policy, a broker or other person having procured the 
policy should be deemed the agent of the^ assured. But such a 
provision is limited to the acts of the broker or other person in 
obtaining the insurance policy, and terminates upon the delivery 
of the policy to the assured. It does not extend to any matters 
which may arise between the insured and the insurer after the 
policy has been so delivered. But after the policy has been once 
delivered to the insured the agency so provided for in the policy 
has terminated and all future dealings in relation to the policy 
must be between the insured and the insurer to have any validity." 
Such being the established doctrine, the plaintiffs' counsel further 
contend that the policy, having been delivered and paid for, must 
be held to have become a valid policy, unless within a reasonable 
time notice was given to the insured that the home company re- 
fused to approve it, and they add that " the same rule which would 
require notice of the cancellation of a policy after it had been ob- 
tained by an agent of the insured, and delivered to the insured, 
would clearly require a notice of such a rejection;" and thus, most 
ingeniously, the charge of the court to the jury is supported. 

If, however, the failure of the company within a reasonable 
time to give notice of approval or disapproval would render the 
policy valid in the hands of the insured, concerning which we ex- 
press no opinion, it is not because the policy becomes binding 
without approval, contrary to the express condition, but because 
such approval would be presumed ^d therefore the policy become 
effectual, as of the date when such presumption attaches, a rea*- 
sonable time having then elapsed, precisely as if notice of such 
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approval had then been received. The delivery before that time, 
conditional and in choate, then, and not until then, becomes abso- 
lute and complete, and the broker then, and not before, ceases by 
reason of such perfected delivery to be the agent of the insured. 
Until such reasonable time has elapsed, being the agent of the in- 
sured, notice to him of a declination to accept must be held notice 
to his principal. While it is therefore true that " in order to a re- 
scission of the contract, notice by the defendant to Webster & Co. 
alone would be insufficient, but such notice must be given to the 
insured,'' it does not follow, as the court assumed, that on principle, 
it was just as obligatory that the plaintififs should have had per- 
sonal notice of the declination to accept, since, in the one case, the 
policy, having been delivered as a present and valid conti*act, the 
agency ended, and in the other, the policy, not having been so de- 
livered, the agency continued. 

The plaintiffs, however, say that if the writing was never executed 
and delivered as a valid policy, the receipt of it by the plaintiffs 
could not bind them to its terms any more than the defendant, and 
the clause in question has no effect; but if it was delivered as a 
binding contract, the defendant was bound, and could not, by 
parol, vary or contradict its express provisions. Without pausing 
to consider the stupendous and far-reaching import of such rea- 
soning, if well grounded, we will say that no claim has been made 
that the plaintiffs are bound by the terms of the policy more than 
the defendant. It is claimed not to have been delivered as a 
binding policy, and that therefore neither are bound by it, but 
that the plaintiffs cannot enforce the conditions favorable to them 
of a 'contract wherein it is expressly stipulated that certain persons 
s'lould be deemed their agents, provided it is necessary for the 
plaintiffs to avoid such stipulation in order for such enforcement. 

In McFarland vs. Sikes (54 Conn. R., 261), this court, referring to 
the rule that parol evidence is admissible to contradict or vary a * 
written contract, said: " A written contract must be in force as a 
binding obligation to make it subject to this rule. Such a con- 
tract cannot become a binding obligation until it has been deliv- 
ered. Its delivery may be absolute or conditional. If the latter, 
then it does not become a binding obligation until the condition 
upon which its delivery depends has been fulfilled. If the pa^ee of 
a note has it in his possession, that fact would be prima facie evi- 
dence that it had been delivered, but it would be only prima facie 
evidence. The fact could be shown to be otherwise, and by parol 
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eTidence." This expression, as well as the further language used in 
the opinion and the cases therein cited, is fully applicable to the 
case before us. 

We think the instructions asked for in the requests cited should 
have been giTen to the jury, and that the charge made was errone- 
ous. A new trial is therefore granted. 

In this opinion the other judges concurred. 



SUPREME COUUr OF IOWA. 



STATE INS. CO. 

UK. 

WATERHOUSE et al.*/ 

In a suit to recover for a loss, service was made on a recording a^ent, whose 
only duty was to write policies and look after the company's interests in 
property insured by him, and who had no connection with the alleged 
insurance in controversy. 

Held, That a mere local agent is not employed in the general management of 
the company's business and is not an agent to receive service under the 
Iowa statute. 

Held^ That a decision below that the service was valid may be reviewed. 

Held^ That an action to vacate a judgment where the Judgment was void for 
want of notice may be maintained in any court having jurisdiction. 

Cummins & Wright and Cbaio, MgCreart & Cbaio, for Appellant. 
John P. Hornish and James H. Anderson, f*r Appellee-t, 

ROTHROCK, J. 

1. Tbe plaintiff is a fire insurance company, organized as a cor- 
poration under the laws of this state. On the 6th daj of April, 
1885, the defendant Waterbouse was the owner of a one-story 
frame building in which he kept a general store. On that day one 
Farel took an application from Waterhouse for a policy of insur- 
ance in the plaintiff company on the said building and stock of 
goods. The application was forwarded by Farel to the insurance 
company, and was received at the office of the company at the city 
of Des Moines on the 10th day of April, 1885. The application 

* Deoltion red dared, October 2a, 1889. 
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proTided that no liability of the company should attach until the 
insurance should be approved by the secretary of the company. 
On the 13th day of April, 1886, the risk was declined by the com- 
pany, and the application was returned to Farel, who afterwards 
returned it to Waterhouse, together with a promissory note which 
Waterhouse had given for the premium for the insurance. The 
rate of insurance was fixed by the application at 1^ per cent, and 
the risk was refused because the usual and customary rate for risks 
of that character was 2 per cent. The store and stock of goods 
were consumed by fire on the 14th day of April, 1885, as appears 
from the judgment which the plaintiff seeks to vacate. There is 
some doubt about the correctness of this date, but it is immaterial, 
as it appears, without conflict in the evidence, that the ofiicer of the 
plaintiff whose business it was to pass upon and accept or reject 
the risk had no knowledge that the property was destroyed when 
the risk was rejected. On the 14th day of March, 1887, nearly two 
years after the loss by fire, Waterhouse commenced an action in the 
court below to recover the amount named in the application, and 
on the 7th day of April, 1887, a default was entered against the 
insurance company, and on the next day a judgment by default was 
rendered against the company for $2,210. On the 15th day of the 
same month this action was commenced to vacate the judgment 
upon the ground that it is absolutely void, because there was 
no service of an original notice of the action upon the insurance 
company. 

The facts with regard to the original notice are as follows: The 
man Farel who took the application for the insurance was not an 
agent of the company for any purpose. He was a mere volunteer. 
No attempt was made to serve an original notice upon him. Service 
was had upon one H. B. Blood, in the city of Keokuk. At that time 
Blood was what is known as a recording agent of the company at 
Keokuk. He had nothing to do with the business of the company 
except to write policies, and give attention to such policies as he 
had issued, and to look after the interests of the company in con- 
nection with the property insured by him. The original notice and 
the return thereon are in proper form, and the only question in 
connection therewith is, was the service upon Blood binding on the 
company? It is provided by section 2,612 of the Code that " when 
a corporation, company, or individual has, for the transaction of 
any business, an office or agency in any county other than that in 
which the principal resides, service may be made on any agent or 
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clerk employed Id such office or agency, in all actions growing out 
of or connected with the business of that office or agency." 

There is no claim that the application for insurance in contro- 
versy in this ease had any connection with the business of the office 
or agency of Blood at Keokuk. It is claimed, however, that Blood 
was an agent employed in the general management of the business 
of the company, and that, under section 2,612 of the Code, the 
service was good. In the case of Insurance Co. vs. Granger (62 
Iowa, 272), it was held that the service of an original notice upon 
one Bishop, who was a recording agent of the insurance company 
at Colo, in Stony County, was not sufficient to confer jurisdiction 
upon the court. It is true that it is stated in the opinion in that 
case that it was not claimed that Bishop was an agent employed in 
the general management of the business of the company, upon 
whom notice was authorized to be served under section 2,612 of the 
Code. The question was in the case, however, and, if this court 
had been of opinion that Bishop was such agent, the cause would 
have been affirmed and not reversed. The question was necessarily 
determined, and it appears to us now that it is so plain that a mere 
local insurance agent is not employed in the general management 
of the business of the company that it is not at all strange that the 
opinion in the cited case assumes such to be the fact. We are cited 
to the case of Viele vs. Insurance Co. (26 Iowa, 9), and other cases, 
as authority for holding that Blood was engaged in the general 
minigament of plaintifiTs business. There is not one of the cited 
cases in which the question now under coif^ideration is involved. 
They in no manner involve a construction of section 2,612 of the 
Code. They are cases where the powers of agents are discussed in 
connection with insurance contracts made by them, and the like. 
We have no hesitancy in holding that the court below acquired no 
joriadiction of the insurance company by service of the original 
notice on Blood. To hold otherwise would, in our opinion, be a 
manifest perversion of the plain provisions of the statute. 

2. Coansel claim that, because the superior court determined 
that the sarvica upon Blood was binding upon the company, the 
question cannot be again considered in this action. It is to be 
remembered, however, that this is not a case of a defective notice 
nor defective service. As we have said, they are not defective in 
form; but there was no service upon the defendant in the action. 
The court did not, therefore, acquire jurisdiction of the person of 
the defendant, and its adjudication was void. 
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It appears from the record that a transcript of the judgment was 
filed in the office of the clerk of the district court, and that the 
execution sought to be enjoined issued from that court. It is 
claimed that the action, if maintainable at all, should have been 
brought in that court. It was held in Arnold ys. Hawlej (67 Iowa, 
313), that, where a judgment is absolutely void because no notice 
was served on the defendant, an original action in equity to cancel 
the judgment may be maintained in any court having jurisdiction 
of such matters. It is not disputed that the superior court has 
jurisdiction in chancery, and, following the case above cited, it 
must be regarded as settled that the action may be maintained. 

3. We do not propose to follow counsel into a discussion as to 
whether this judgment by default should not have been taken 
because of certain correspondence between counsel in the case at 
or about the time the default was entered. Counsel for the insur- 
ance company filed a demurrer after the judgment was rendered, 
and afterwards filed a motion to set aside the default. We do not 
regard the demurrer and motion as in any respect waiving the 
question of jurisdiction. The demurrer was filed in the belief that 
no default had been taken, and the motion to set aside the default 
appears to have been abandoned. The petitign in this case was 
filed within four days after the motion to set aside the default. 
The order dissolving the injunction will be reversed. 



SUPEEME COURT OP MINNESOTA. 



MINNESOTA FARMERS' MUT. FIRE INS. ASS*N1 

OLSON.* 

A fire insurance policy at a rroea premium for the term of five years, the in- 
sured giving two notes for the premium, contained a cltfbse that, in case 
of default to pay any note, the insurance should he suspended, and the 
premium considered as earned, hut that, on subsequent full payment, the 
policy should be revived and* in force as to losses happening thereafter. 
Heldf that, upon a default to pay a premium note, the insurer can recover 
the amount of it. \ 

E. P. PiEBCE and Wm. WATTB,/or Appellant. 
H. Steenebson, for Respondent. 

• I>eol«ioii rMdered, Fabnury 18, 1880. 
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GiLFILLAN, C. J. 

This is aD action on two promissory notes made by defendant to 
plaintiff, each for the sum of $29.57, each dated September 22, 

1882, one payable December 1, 1882, and the other December 1, 

1883. The answer admits the execution of the notes, and alleges, 
as showing a failure of consideration, that on the day of the date 
of said notes the defendant made application to plaintiff for insur- 
ance upon certain of his property. That thereupon the plaintiff 
issued its policy, whereby, in consideration of $59.14 (as agreed to 
be paid by the two notes), it insured the property in the sum of 
$2,200.55 for a period of five years, to-wit, from September 22, 1882, 
to the 22d September, 1887. That in the policy were several stipu- 
lations, which the answer sets forth, but ooly one of which we need 
consider, which was as follows: **(13) It is expressly provided 
and agreed that, when a note (or notes) is given for insurance, it 
shall be considered a payment, provided such note (or notes) is 
paid at or before maturity, but, if any part thereof shall remain 
due and unpaid after maturity, then the insurance made in consid- 
eration of such note shall be suspended, and the premium con- 
sidered as earned, and the association shall not be liable for any 
loss happening during the continuance of such default of payment, 
and no attempt to collect such note (or notes), whether by legal 
process or otherwise, shall be deemed a waiver of any of the con- 
ditions of this policy, or have the effect to revive this policy but, 
on full payment being made of such note (or notes), with interest 
and all costs that they may have accrued, and its acceptance by 
the secretary, then this policy shall be in force as to losses happen- 
ing thereafter, unless void or inoperative for some other cause.'' 
That default occurred in the payment of the note which matured 
December 1, 1883, and that by reason thereof the insurance ceased, 
and was canceled, and entirely suspended, pursuant to said provis- 
ions of the policy, from and after December 1, 1882, and has never 
since been in force. 

In making contracts of insurance, it is competent for the parties 
to agree on any rate of premium that they choose. These parties 
might have agreed upon the $59.14 as the premium for insurance 
for five years, or for any part of that time; might have agreed that 
in consideration of said sum, or of the promise to pay it, the insur- 
ance should be absolute for a part of the term, and conditional as 
to the remainder. It is manifest that the defendant got just what 
he stipulated for as the consideration for his promises to pay. So 
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far as affected by the provision of the policy quoted, he got uncon- 
ditional insurance from Sej^tember 22, 1882, to December 1, 1882; 
and he got also the absolute right to continuance of the insurance for 
the whole term upon his paying or tendering payment of each note 
as it fell due; and the absolute right, in case of his default to pay 
either note at maturity, to at any time during the five years remore 
the suspension, and revive the insurance, by paying or tendering 
payment of what should be due from him. The insurer was bound 
in that respect. The obligation which the insurer thus placed itself 
under was the consideration for the obligation assumed by defend- 
ant. There is nothing in the policy, so far as pleaded in the answer, 
to show the parties contemplated that the defendant could with- 
draw from the obligations be assumed, or that it was optional with 
him to perform those obligations. That part of the clause quoted, 
" then the insurance made in consideration of such note shall be 
suspended, and the premium considered as earned," shows the par- 
ties intended that, notwithstanding the suspension, the right of the 
insurer to the premium should not be affected. The court below 
seems to have decided the case on the authority of Yost vs. Insur- 
ance Co. (39 Mich., 531), and other cases similar to and following 
it. But this is not at all like that case. In that the policy, as con- 
strued by the court, was not for absolute insurance for five years, 
but for only one year, with the right to have it kept in force from 
year to year, in all not exceeding five years, by paying an annual 
premium thereon, and that it was optional with the insured to pay 
or not. Here is a gross premium agreed on for insurance for the 
full term of five years, subject to the conditions of the poHcy. The 
same court in Cauffield vs. Insurance Co. (47 Mich., 447), where the 
policy was for five years, with a condition that, in case of non-pay- 
ment of any installment of premium, it should cease and be void, 
until revived by payment, and the whole amount of installments 
unpaid should be considered as earned, held that the company 
could recover on a premium note. The latter case is like this. The 
answer in this case did not allege a defense. Order reversed. 
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SUPREME COURT OF PENNSYLVANIA. 



NOEL 

178. 

PYMATUNING MUTUAL FIRE INS. CO.*j 

The ioBured applied for additional insurance on a five-year mntual policy, 
and at the agent's suggestion surrendered it for a new one, which wae 
supposed by the insured and by the company to run for five years, which 
was the usual term of the company's policies unless otherwise requested. 
It was so entered on the company's books, and assessments were made and 
paid on that assumption. After the loss, an examination of the policy 
showed that it was for a shorter term, to correspond with the expiration of 
the original policy, and had already expired. 

Held, That the contract would be reformed to correspond to the evident 
understanding of the parties. 

Stranahan & Bowser, for Plaintiff in Error. 

S. F. Thompson and Samuel Redmond, for Defendant in Error. 

Williams, J. 
The appellee is a mutual fire insurance company, issuing a 
uniform policy, unless otherwise specially requested, to all its 
members, for the term of five years. Noel, the appellant, was a 
member having a policy for five years on his bam and contents for 
$1,000. When his pdlicy had been running a little over two years, 
he applied for $200 additional insurance on the contents of his 
barn, and, at the suggestion of the agent, surrendered his policy in 
order that a new one might issue for the whole amount of insur- 
ance needed. A" new policy for $1,200 was issued and returned to 
Noel, who laid it away without opening it. It was issued about 
the 12th of July, 1882. On the 9th of February, 1887, the barn and 
much of the contents burned. Notice was given to the company, 
and two of its officers came to adjust the loss. Examining the 
policy, they found that it had not issued for fiye years, or three years, 
or any other number of full years, but to expire on the 25th day of 
June, 1885. On the register of the company it appeared to have 

* Oeoision reDdered, JMioAry 0, 1690. 
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been entered as a five-year policy, and two asseasmenis had been 
levied, and paid by the assured, after the 25th day of June, 1885, 
and before the fire. It appeared, therefore, that both insurer and 
assured understood the policy to be issued in the usual form, and 
had acted upon that understanding. An action was brought upon 
the policy, and defense was made upon the provision that it should 
expire on the 25th J^e, 1885. The plaintiff below asked the court 
to find that the provision was inserted by mistake, and to reform 
the contract in accordance with the understanding of both the 
parties to it. The court regarded the evidence as insufiicient to 
justify such finding, and held that the policy expired or the 25th 
June, 1885. 

How did the evidence stand on this question ? There was first 
the fact that no change in the duration of the policy was asked for. 
There was then the uniform practice to make so variation from the 
five-year term unless it was asked for. There was the fact that the 
policy was entered on the register at the time it was issued as a 
five-year policy, and the fact that it was assessed for two successive 
years after the date of expiration vn*itten in it. This evidence 
tended strongly to show that the person who filled out the policy 
had written into it the date of the expiration of the canceled policy 
by mistake, and that it was the intention of the company to issue, 
as it was the expectation of the insured to receive, a policy issued 
in the ordinary manner, and for the ordinary term. There was 
nothing to account for the deviation from the daily practice, or to 
show that either party desired or intended it, except the fact that 
such deviation appeared on the face of the policy. But the entry 
upon the register, made the same day, shows that the company did 
not understand that any deviation from the common practice had 
been made. It was entered as a five-year policy, and so under- 
stood and treated by the company and by Noel until the fire 
occurred. The best evidence of what the parties understood the 
contract to be is afforded by what they did in pursuance of it at 
the time it was made, and afterwards. This shows clearly that the 
minds of the contracting parties were never together upon the 
terms of the contract as written, and that neither party knew that 
the limitation was inserted in it. We have, then, a case in which 
both parties intended a contract in a given form, viz., the common 
five-year form of policy. Both parties understood it to be drawn 
as intended. Both parties acted in good faith upon that under- 
standing until the loss occurred. Then, when the plaintiff asks for 
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the indemnity for which he had contracted, as he and the company 
both understood their contract, the limitation in the policy is dis- 
covered, and set up as a reply to his demand. To this the plaintiff 
answers that the limitation was inserted by mistake; that it was 
not in accordance with the intention of the parties when the con- 
tract was made, or their understanding of it afterwards This 
question was for the jury. There was evident competent, and, as 
we think, sufficient, to justify a verdict in accordance with the 
plaintiff's position, and the reformation of the policy. The learned 
judge of the court below mistook the question when he said: "In 
this case the allegation is that through mutual mistake this policy 
was written to expire June 25, 1885." The allegation is that the 
mistake was made by the person who filled up the blanks in the 
printed policy, and that it escaped the notice of both parties until 
an examination of the policy, made after the fire, disclosed it. That 
this was true as to the insurance company appeared by the entry of 
this policy on its register as a five-year policy, and by its uniform 
treatment of it as such. That it was true as to the plaintiff appears 
by his payment of two annual assessments after the date written 
into his policy as the time of its termination. The learned judge 
concedes that both parties believed the policy to be in form a five- 
year policy, but says: " Neither party believed this because of any- 
thing the other had said or done in the course of their negotiations." 
We think this conclusion was also mistaken. The agent of the 
company suggested to the insured to apply for a new policy as the 
best way to* secure the increased insurance desired. A new policy 
was applied for in the usual manner, and the old one surrendered. 
The new one was issued with no notice of any change in the form 
of policy. All that was said and all that was done looked to a 
policy for five years. The belief of both parties that it was such a 
policy rested on, and was induced by, what was said and done in 
the negotiations that led up to its execution. The existence of 
the written limitation in the policy, notwithstanding the belief of 
both parties that it was issued in the common form, could be 
accounted for on the supposition that the person by whom the 
blanks were filled had the old policy open before him for the 
purpose of copying the description of the property from it into 
the new, as no new written application had been provided, and had 
ttioughtlessly copied the date of its expiration also. Without 
noticing what he had done, he might then have entered the policy 
upon the register as he supposed it to be. The subsequent delivery 
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of the policy without comparing it with the register left no means 
for detecting the mistake in the office of the company; and, as the 
policy was not opened by the insured, the mistake was not dis- 
covered by him. The question of mistake was for the jury. Judg- 
ment reversed, and a venire facias de novo awarded. 



SUPREME JUDICIAL COURT OF MASSACHUSETTS. 



NEWMARKET SAVmOS BANKl 

ROYAL INS. CO.* 

The building was described as occupied for dwelling purposes only. The 
policy stipulated against vacancy for more than thirty days without 
written consent, and a written clause was inserted permitting vacancy 
for thirty days ** without predjudice." The premises were known to be 
vacant when insured, by the agent, and they so remained until the fire 
several months after. 

Eeldf That the policy was avoided by a vacancy of more than thirty days. 

E. T. BuRLEY,/or Plaintiff. 

C. A. Db Courcey, /or Defendant, 

Knowlton, J. 

The only question reserved for our consideration in this case is 
whether the policy became void because the insured premises were 
left vacant from the time the policy was issued until the buildings 
were destroyed by fire, nearly seven months afterwards. In the 
body of the policy, after the description of the buildings, the words 
"Occupied for dwelling purposes only" were stamped in print. 
Among the printed conditions of the policy was this clause : " If the 
premises hereby insured shall become vacant by the removal of the 
owner or occupant, and so remain vacant for more than thirt}' days, 
without the assent, in writing or in print, of the company, ^ * * 
the policy shull be void." These provisions, taken by themselves, 
would imply that the buildings were represented as occu- 
pied for dwelling purposes at the time of the insurance. If 
they had been so represented and so insured, but had in fact 
been vacant, and had been allowed to remain so for more than 

* Decision rendered, January 1. 1890. 
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thirty days, the policy would have become void, und^r the provis- 
ion which we have quoted. It is, however, conceded that the house 
was known by the defendant's agent to be vacant when he issued the 
policy; and, if nothing more appeared, it might be held that his 
knowledge controlled the representation and implication contained 
in the policy, so far as to make the clause as to the premises be- 
coming vacant inapplicable: Bennett vs. Insurance Co., 106 N. Y., 
243, 12 N. E. Bep., 609; Insurance Co. vs. Eranich, 36 Mich., 289; 
Williams vs. Insurance Co., 50 Iowa, 561; Bennett vs. Insurance 
Co., 81 N. Y., 273; Haight vs. Insurance Co., 92 N. Y., 51. But the 
parties went further, and made a special provision as to the condi- 
tion then existing. They wrote into the body of the policy the 
words, " Permission to remain vacant thirty days without preju- 
dice." That was equivalent to saying : " This is our contract in 
reference to the present vacant condition of the buildings. Except 
as modified by this contract, the policy is to be deemed to be what 
in its other parts it purports to be, namely, a policy of insurance 
upon buildings now occupied for dwelling purposes. By our lan- 
guage we have chosen to make a contract relating to property so 
occupied, except for the short period of thirty days, during which 
it may remain insured, under this special agreement, as unoccupied 
property." The effect of this arrangement, taken as a whole, was 
to leave the rights of the parties after the expiration of the thirty 
days precisely the same as if the buildings had been occupied 
when the insurance was effected. By the original provisions of the 
policy they were insured as occupied buildings. The usual pro- 
vision was inserted as to their becoming vacant, and remaining 
vacant more than thirty days. Then an exception was written in 
which took them out of the general provisions of the contract, and 
insured them, as unoccupied buildings, for thirty days, and no 
longer. We are of opinion that the ruling of the court was erro- 
neous, and that, upon the facts stated in the report, the verdict 
should have been for the defendant. New trial ordered. 
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COURT OF APPEALS OF NEW YORK. 



LUCY F. WTMA.N, Eeifpondent, 

PHGENIX MUT. LIFE INS. CO.,^ 
OF Habtfosd, Appellant* 

Before the preminm was dnejnsnred inquired of the company the amount which 
would be given as a paid-up policy^ and was referred to the general agent. 
When the premium became due, it was tendered by a sou of insur^ to 
the general a^ent with the information that insured had decided to take 
a paid-up policy. The agent said payment of premium was not necessary 
in that case, but urged against the change and advised the insured to 
farther consider the matter and come in again in a week or ten days, that 
it would be all right. Thirteen days later and two davs after the death 
of insured, the son paid the premium to the agent, tne latter saying, 
** Your father has concluded to continue the policy. Five days previous 
the agent had made a memorandum that time was to be extended thirty 
days to reach a decision. 

Held, That the default in prompt payment of preminm was the fault of the 
agent, to whom the insured had been referred. 

Heldj That the repeated previous acceptance of past due premiums by the 
agent, ratified by the company, Justified the insured in referring that he 
had special permission so to act, although his authority to waive prompt 
payments was expressly denied by a policy clause known to the insurea. 

Thomas Thacher and P. G. Bartlett, for Appellant. 

S. Greenbaum, for Respondent. 

Finch, J. 

This action was upon a policy of life insurance. The defense 
asserted the non-payment of the premium which fell due on the 
25th of October, 1884. For that reason the trial judge ordered a 
Terdict for the defendant, but the judgment entered thereon was 
reyersed by the general term, whose decision we are now required 
to review. 

There is not the least doubt as to the circumstances under which 
payment of the premium was postponed. Some time before its 
maturity, the assured was considering the prudence of surrender- 
ing the policy to the insurer, and taking a paid-up policy in 

* OpluUm Piled February 25. 1890. 
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exchange for the amount of its surrender value. Having that pos- 
sible purpose in view he wrote to the company inquiring for what 
amount a paid-up policy would be given in exchange. This was 
on the 3d of July, 1884. Four days later the company sent an 
answer stating the then present value of the policy, and also what 
it would be in the ensuing October, and adding "Dr. A. "W. Good- 
ale, general agent, at 153 Broadway, will give you fufther informa- 
tion, or you can write here." The assured was justified in assum- 
ing, from the reference thus made, that the general agent had 
authority to continue and carry out the negotiation for an exchange 
of policies as broad and effective as that of the home office. It 
left the assured to choose between the two in the further prosecu- 
tion of his purpose. There the matter seems to have rested until 
the October premium became due. On the day of its maturity a 
son of the assured testifies that he called upon the general agent 
at his office in New York, and told him that his father had con- 
cluded to take a paid-up policy, and then, acting on the supposi- 
tion that a payment of the premium due was a step necessary to 
the intended exchange, offered to the agent in money the amount 
of that premium. The agent advised a continuance of the existing 
policy, and urged reasons against the substitution proposed. He 
said that payment of the premium was not necessary to entitle the 
assured to a paid-up policy, but suggested that the son should go 
home and talk the matter over with his father, and let him decide 
in view of the suggestions which had been made. Of course that 
involved delay, and raised the question of what should be done 
about the premium due, and which had been tendered. 

On that subject the agent said that the assured could come in at 
any time within a week or ten days and it would be all right. In 
this way the payment of the premium was prevented by the act 
and advice of the general agent to whom the company had referred 
the assured for further information on the subject of the meditated 
exchange. On the 8th of November the assured died, and two 
days later, the son called at the office of the general agent, paid 
the premium and took a receipt, the agent saying " Your father has 
concluded to continue the policy." This evidence warranted the 
conclusion that the premium due was tendered to the company 
but was not accepted through the interference of its general agent, 
who explicitly waived its immediate payment and consented to 
receive it whenever the question of a paid-up policy should be so 
settled as to make the payment of the premium necessary. This 
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view of the transaction is supplemented by the written evidence 
tending in the same direction. On the 3d of November, the gen- 
eral agent, describing himself as "manager" and his office as a 
'* branch office/' acknowledged the receipt of the policy in question 
" to be replaced by paid-up in such amount as has been agreed 
upon " and adds at the end of the memorandum ''Time extended 
thirty days in which to reach a decision with regard to taking 
paid-up policy." The evidence therefore makes it very clear that 
the default which occurred was a default occasioned by the act of 
the general agent of the company. The premium was tendered 
on the day it matured; it was not accepted, as needless to a paid-up 
policy, but the advice and argument of the general agent was em- 
ployed to reverse the purpose of the assured, and induce him to 
keep the old policy in life, and time was given him to choose. The 
power to choose implied the waiver of any forfeiture and the con- 
tinued validity of the policy; and so it happened that the default 
upon which the company relies is a default occasioned and pro- 
duced, not by any neglect of the assured, but by the affirmative 
act of the general agent to whom the assured had been formally 
referred. Passing by the inquiry whether the company could avail 
itself of a default so occasioned, it is at least certain that there was 
a waiver by the agent of the premium which matured, the effect of 
which can only be averted by an utter want of authority in the 
agent himself. 

The policy contained the common clause restricting the authority 
of all agents of the company and denying to them power "to waive 
or postpone payment of premium or to accept it after" it becomes 
due, and upon those provisions duly communicated to the assured 
the company relies. 

Two circumstances furnish an answer and raise a question of 
fact over the agent's authority. It was proved that he had many 
times accepted the premiums of the assured after their maturity 
and under circumstances which fairly charged the company with 
knowledge of the fact, and made their acceptance of the money a 
ratification of the waiver of prompt payment by the ageut. The 
assured had a right to infer that special permission had been given 
the general agent to act in that manner, at least with reference to 
that policy. The notice given contemplated that an agent might 
have such special permission, and when the company with knowledge 
of what he was doing ratified his repeated extensions of time and 
waivers of prompt payment it became as to the assured a special 
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permission and a grant of authority so to act. Belying upon that 
authority, the assured entered into an arrangement by which, in 
consideration of the waiver by the agent, and the extension of time 
within which to pay, the assured became bound within that time 
either to pay the deferred premium or take out a paid-up policy for tiie 
specified amount. That was his implied promise, and each promise 
was the consideration for the other: Homer ts. Gnardian Mui Life 
Ins. Co., 67 N. Y., 483. And this view of the situation is materially 
strengthened by the act of the company already referred to, which 
gave to the assured a choice to continue his negotiations for a 
paid-up policy with the home office or the general agent in New 
York. He was justified in inferring that the general agent was 
armed with as much authority in the conduct of those negotiations 
as the home office itself. I think, therefore, that it cannot bo said 
as matter of law that there was no valid waiver, and so the reversal 
by the general term was right. 

That order should be affirmed, and judgment absolute for the 
plaintiff be rendered upon the stipulation, with costs. All concur. 



SUPREME COURT OF LOUISIANA. 



Appeal from (he Civil Dislnci Court, for (he Parish of Orfeans, 

MRS. AMELIA M. PUTNAM et als. 1 
vs. 
NEW YORK LIFE INS. CO., 

CONSOLIDATED WITH 

MRS. MARY S. PUTNAM 

V8, 

NEW YORK LIFE INS. CO.* 

1. A life insurance policy in which a married woman is named as the beneficiary 
rests a complete title in her separate paraphernal property, which cannot 
be pledged as security for the debts of her husband or of the community. 
2. oame cannot be converted into separate property of the husband, or 

• Decision rendered, Anril 91, 1890. Affirming 18th Inraraoce Law Jonrnml, page 698. Re- 
ported by W. O. Hart, of the New Orleaua Bar. 
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into a communitjr asset afterward by its surrender to the insurer by the 
insured, and the insurance to the latter by the form of a new policy in 
which another and different beneficiary is named, without the consent of 
the former beneficiary is first legally obtained. 3. In case such substi- 
tuted policy is only intended as a security for a preyiously existing in- 
debteoness of the insured to such last named beneficiary, and the recitals 
of this policy clearly indicate that it was issued in the place of a previ- 
ously existing one, the company cannot be held liable therefor, having 
been adjudged liable for the full amount of the surrendered policy. In 
such cases the bar of equitable estoppel does not apply, so as to put upon 
the insurance company a dual obligation. 

W. S. Parkerson, for Mrs. Amelia M. Putnam, et als. 
Henbt G. TVfn.r.BR, for Mrs. Mary S. Putnam. 
Buck, Dinkslsfiel & Habt, and T. J. Semues & Leoendbb, for the 
New York Life Insurance Company. 

Per Curiam. 

On the 5th day of January, 1852, the defendant issued a policy 
of insurance on the life of James M. Putnam for $5,000, of which, 
Mary S. Putnam, his wife, was named as beneficiary. 

Upon certain representations, that policy was, by the assured, 
surrendered to the company, and on the 29th of January, 1868, it 
issued a second policy of exactly the same tenor as the former one, 
except in respect to the name of the beneficiary, which is stated in 
the latter to be Emmett Putnam, brother of the assured. The 
suit of Amelia M. Putnam et als., widow and heirs of Emmett Put- 
nam, substituted beneficiary, is brought on the policy of 1868, 
while that of Mary S. Putnam is brought on the policy of 1852, 
she being the surviving wife of the assured, and the first named 
beneficiary. 

By consent the two cases were consolidated and tried together, 
and, on the trial, there was judgment against the company, and in 
favor of Mrs. Mary S. Putnam in one case and in favor of the com- 
pany, and against Mrs. Amelia M. Putnam, et als., dismissing their 
suit in the other — two separate decrees having been rendered. 
From each one of those judgments the losing parties, respectively, 
have appealed. 

I. With regard to Mary S. Putnam, beneficiary in the surrendered 
policy, the facts appear to be as follows, viz. : — 

As to her, the company's contract was complete in its incipicDcy 
and never changed thereafter with her consent. In law, this policy 
insured to her separate, paraphernal benefit, though net separate 
in property from her husband, the insured, and its character of 
paraphernal property could not be changed to that of separate 
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property of the husband, or of the community without her consent, 
lawfully obtained. As such, it could not be placed as security for 
the husband's debts. To this effect there are many authorities. 
Succession of Kugler, 23 A, 455; succession of Herring, 26 A, 326; 
succession of Clark, 27 A, 269; succession of Bofenschein, 29 A, 714; 
Pilcher vs. New York Life Ins. Co., 33 A, 322. 

This principle obtains also in the State of Connecticut : vide 
Lemon vs. Life Ins. Co., 38 Conn., 294; also in New York : vide 
Barry vs. Brune, 71 N. Y., 262; Barry vs. Life Ins. Co., 59 N. 
Y., 587; and Dalton vs. Willner. All the premiums were paid on 
this poHcy prior to the 29th of January, 1868, by James M. Putnam, 
the insured, and to that date it was kept in force. 

The tendency of the proof is to show that in 1868, and prior io 
that date, James M. Putnam was indebted to his brother, Emmett 
Putnam, in the sum of about $2,000, and, in order to secure its pay- 
ment, the poHcy first issued and just described was surrendered, 
and another issued in its stead, in which Emmett Putnam is named 
as the beneficiary. 

The claim and contention of Mrs. Mary S. Putnam are that, as 
to her, the policy of 1852 was unaffected by the attempted substi- 
tution of a new one in 1868, without her knowledge or consent, 
and that she is entitled to recover of the insurer the full amount 
thereof, and without regard to the existence or non-existence of 
the substituted policy. 

In Pilcher vs. New York Life Ins. Co. (33 A, 322), the same ques- 
tion arose and was decided in favor of the wife as the beneficiary 
named in the surrendered policy, the court deciding that as to her, 
the policy substituted was not a new one, but merely a contmuation 
of the first one. 

In that case the point was made, that after the surrender of the 
old and the issuance of the new policy, payments of premiums 
were made by the assignees thereof, and for that reason she could 
not recover the whole sum insured. But we maintained her de- 
mand, holding that it mattered not that she herself had not paid 
the premiums after the substitution had taken place, because " it 
was not required that she should herself make the payments; vital- 
ity would be preserved in the policy in her favor, no matter by 
whom the premiums were paid, as they were paid on a policy, 
which as to her, existed in her favor." 

The only case we have been able to find which is opposed to 
that theory is Laudenau vs. Enowles, 22 N. J., Eqy., 594 The 
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facts of that case were that the mother of complainant entered 
into a contract with an insurance company to insure the hfe of 
tfa^ir father, and she paid the premiums annually up to the date 
she assigned the policy to a creditor of the insured; and subse- 
qucDtly the premiums were paid by the assignee. 

Upon the happening of the death of the father, the beneficiaries 
named in the first policy claimed the full amount of insurance on 
the ground that the policy issued for their benefit, and the gift 
was fully executed by their mother, and its revocation was beyond 
ber power. The assignee contested their claim, insisting on his 
rights under the second policy. The court held the plaintiff en- 
titled to the full value of the policy up to the time it ceased to be 
kept alive by their mother; but construing the assignment as an 
evident intention on her part to make no other payment of pre- 
miums, and the act as equivalent jn effect to a forfeiture of their 
interest therein, it construed the payment of premiums by the as- 
signee, subsequently as the perpetuation of a right acquired thereby 
and which fully vested in him, and recognized his demand to the 
extent of the value of the policy less the interest of the first bene- 
ficiaries as specified. But the doctrine of the Pilcher case is 
founded in reason, and on authoiity, and must control: Burroughs 
Ys. Life Assurance Co., 97 Mass., 369; Knickerbocker Life Ins. Co. 
vs. Weitz, 99 Masa, 157; Life Ins. Co. vs. Burroughs, 34 Conn., 
305; Chappin vs. Fellows, 36 Conn., 132; Lemon vs. Life Ins. Co., 
38 Conn., 294; Life Insurance Co. vs. Brant, 1 Ins. Law Journal 
(Mo.), 38; Barry vs. Brune, 71 N. T., 262; Barry vs. Life Assur- 
ance Co., 59 N. T., 589. 

* The general doctrine is formulated in Bliss vs. Life Insurance, 
sec. 348, et seq. 

''It will be perceived that in all these cases the principle is 
maintained that no person other than the persons designated in 
the policy can assign or surrender it, and that, in such assignment, 
or surrender, all the persons must concur, .or the interest of those 
not concurring is not affected." 

In Barry vs. Brune, supra, a case almost parallel to the instant 
one, the court said : — 

" It is clear that the old policies were the consideration of and 
the inducement to the new policies. The new policies could not 
have been obtained but for the possession and surrender of the old 
poUcies; and the premiums upon the new policies were paid, in 
part, by cash dividends due upon one of the old policies. Brune, 
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thus by means of the possession of the old policies which be- 
longed to the plaintiff, and by using and surrendering them, ob- 
tained the new policies. The real substance of the transaction vrfia 
a substitution of the new policies for the old, for the purpose of 
getting security, which the old one did not give him. Under the 
circumstances of this case, both upon reason and authority, the 
substituted policies in equity take the place of the old policies, and 
the money payable thereon must go the party entitled under the 
old policies. For this conclusion there is abundant reason and 
authority." 

Hence we take it to be perfectly clear that Mary S. Putnam, 
beneficiary in the surrendered policy, is entitled to recover against 
the insurance company. 

n. Whether or not the widow and heirs of Emmett Putnam are 
entitled, also, to recover from the company, under the substituted 
policy of 1868, must depend, miftnly, on a question of fact, rather 
than one of law. 

For it is plain that the defendant can be held but once liable, if it 
made but one contract of insurance, unless, as we determined in 
the Pilcher case, it has, by its own act, attached to the policy *' a 
new charter and liability, and, by mere change of date and name of 
beneficiary, given it validity to different parties, and thus created a 
double obligation on itself. 

In the instant case, the defendant company issued a policy in 
1852, on the life of James M. Putnam. In 1868 that policy was 
surrendered and a new one issued, in all respects similar to the 
former, the only differences between the two being in the date and 
name of payee. Premiums were paid on the old policy up to th« 
date of its surrender, and on the new one after its issuance. 

The company did not exact or receive double premiums. On 
this statement it is clear that the question of defendant's responsi- 
bility to the widow and heirs of Emmett Putnam must be deter- 
mined on the principles of equity and estoppel. This is the 
contention of their counsel, for, in his brief at page 5, he says: — 
** The New York Life Insurance Company, having issued the policy 
herein sued upon, is estopped from denying its validity; first, 
because, by issuing the policy as it did, it secured an advantage to 
itself, in that it obtained by the transaction two parties who were 
interested in keeping the policy alive by the payment of premiums, 
whereas before it had only had one; second, in that, by issuing the 
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policy, it asserted certain facts to be true, on the faith of which 
Emmett Putnam was induced to change his position." 

a. On the first proposition, but little need be said, as it appears 
to us that there were just as many persons who had an interest in 
keeping the premiums regularly and promptly paid, before the sur- 
render of the old policy, as after the issuance of the new one, viz., — 
the inBored and the beneficiary, — ^though it was not, perhaps, the 
same interest. 

b. What are, then, the facts which the company, by issuing the 
policy of 1868, asserted to be true, " on the faith of which Emmets 
Putnam was induced to change his position." 

It is not pretended that Emmett Putnam became the creditor of 
his brother James, the insured, after the substituted policy was 
issued in his name as beneficiary. It is not claimed that after the 
issuance of this policy, Emmett Putnam permitted his brother 
James to increase his indebtedness to him by loans of money or 
otherwise. It is not contended that Emmett agreed with James 
to accept this policy in payment of a debt then due; or as a pledge 
or security for a debt secured by other pledges or securities, which 
were released. No, the counsel of the widow and heirs says, in his 
brief, on same page:— 

" This policy was evidently given to him by James M. Putnam, 
when Emmett Putnam was seeking to collect a pre-existing debt. 
When he received the policy, he desisted from any attempt to 
collect it, and, during the twenty years which followed, neither he 
nor his heirs took any steps to collect that debt. They had been 
led to believe by the insurance company, that they were perfectly 
secure, it having undertaken to pay to them the sum of $5,000, 
upon the death of James M. Putnam." 

Upon this statement, it is manifest that the substituted policy was 
only intended or regarded by Emmett Putnam as a pledge for the 
security of the pre-existing debt of James M. Putnam, and, hence, 
neither he nor his heirs " during the twenty years which followed " 
took any steps "to collect that debt;" and that the effect of the 
company's issuance of the substituted policy was not to induce 
action on the part of Emmett Putnam, but to superinduSe inaction 
and delay on his part. It is not claimed, and the proof does not 
show that James M. Putnam was solvent in 1868 when the new 
policy was issued, and became insolvent thereafter, and that Emmett 
Pninam, as a creditor of his, suffered injury thereby. The settled 
jurisprudence is, that possession by a creditor of a debtor's goods. 
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as collateral security for the debt, both interrupts and suspends 
prescription, during the possession; hence, no prescription has run 
against Emmett Putnam's right of action against the succession of 
his brother. 

The fact of James feeling constrained to resort to such an expe- 
dient as he did, to secure his brother's claims, leads to an inference 
of his insolvency at that time, therefore Emmett could have sus- 
tained no injury. But it is contended that Emmett Putnam paid 
premiums on the new policy, and that fact is cited to instance a 
change of his former position. But this position is not borne out 
by the evidence. It shows, conclusively, that James M. Putnam 
paid premiums on the substituted policy for many years, and until 
after the death of Emmett Putnam. That, after the latter's death, 
a friend of bis widow paid a part of the premiums for the years 
1884, 1885, 1886, and 1887. That the insured died in 1887. These 
payments were for 1884, $16; for 1885, $53.37; for 1886, $57.75; for 
1887, $51.25, aggregating iii amount $172.37, whereas the amount 
of annual premiums specified in the policy is $112. It is manifest 
that the "reversionary dividends" due the policy-holders were 
utilized, and the amount of cash employed in the payment of pre- 
miums was correspondingly reduced. 

Counsel further argues that the new policy was " a separate and 
distinct liability " of the company, and that its promise was uncon- 
ditional. An examination of the policy will show evidences to the 
contrary. Some of its recitals are as follows, viz. :— 

Ist. '^ And the said company do hereby promise and agree to and with the 
assured * * * well and truly to pay * * * the said sum assured to the said 
E. Putnam * * * deducting therefrom all notes or credits for premiums on 
this policy * * * also, old notes on previous policy, same number, unpaid at 
that time.'' 2d. '^And it is also understood and agreed, by the within 
assured, to be the true intent and meaning hereof, that if the declaration 
made by or for the said James M. Putnam in the application for a policy, or 
any part thereof, and bearing date the fifth of January 1852, and upon the 
faith of which this policy is made, shall be found in any respect untrue, then 
and in that case this iK>licy shall be null and void.'' 

These two paragraphs are quite sufficient for our present purx>08e. 
Instead of the new policy, appearing on its face, to be ''a separate 
and distinct liability "of the company, it appears that the ''old 
notes (due) on premiums " on an old policy of same number were 
to be deducted from the amount assured in the former; and that 
the declaration made by James M. Putnam in his application for a 
policy, issued on his life, on the 5th of January 1852, was the one in 
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the faith of which the one of 1868 was predicated, and for the 
yivification of which Etnmett Putnam, as beneficiary of the latter, 
was bound. By these two clauses, the two policies were insepara- 
bly blended together, and the latter made to depend on the former. 
Of this Emmett Putnam and his heirs and assigns were fully noti- 
fied thereby, and by these recitals they are conclusively bound, as 
the latter are suing for the enforcement of this policy. It is a unit, 
anl caiaot ba divide! for or agunst itself; but it must be taken 
in its entirety. 

One of the distinguishing features of the Pilcher case was that, 
the insured husband and the company were ascertained to have 
confederated together to make it appear as though there had been 
a default on the part of the former in the payment of premiums, 
and, consequently, the policy had lapsed. That, thereupon, a new 
policy, in appearance, issued, of which the assured and his assigns 
were the specified beneficiaries. When issued, this policy was 
assigned for value, and passed into the hands oi the bank. 

These acts we considered, and construed to be a fraud upon an 
innocent third person, who had parted with his money on the faith 
of a policy containing no notice of it being a substitution, and 
whereby the company was estopped from shovnng the real state of 
the case for its ovm relief and protection. 

The principle on which estoppel is raised in such a case is aptly 
stated by the New York court. They say: " Conduct of one party 
is an estoppel upon him only when it induces action in another, 
which cannot be withdrawn from him without loss:" Warring vs. 
Sanborn, 82 N. T., 604; Payne vs. Bumham, 62 N. Y., 72; Bowen 
vs. Brown, 30 N. Y., 641. 

May on Insurance, says: ''To constitute an estoppel, there must 
be such conduct on the part of the insurers, as would, if they were 
not estopped, operate as a fraud on the party who has taken, or 
neglected to take, some action to his own prejudice, in reliance 
upon it. When nothing has been done, or left undone by the 
insured, in reliance upon the act, or the non-action of the insurer, 
there can be no estoppel;" pp. 771-772. 

Like precepts are found in all text-books : 1 Greenleaf, sees. 
22, 27, 207, 208; Biglow on Estoppel, pp. 369, 473; 6 Waite on 
Actions and Defenses, 701. 

These authorities are cited for the double purpose of showing their 
application to the Pilcher case, and their in applicability to this one. 

VOI^ XIX.-29. 
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tents, each building being separately valued, and the contents also 
having a sf^parate valuation. The policy of insurance contained 
the foUowing stipulation: ''Any fraud, or attempt at fraud, or 
false swearing, on the part of the assured, shall cause a forfeiture of 
all claims under this policy." The buildings and contents were 
consumed by fire, and the plaintiff, as required by the policy, and 
also by statute (Rev. Si, c. 49, § 21), notified the company of the 
losH, and delivered to them a written statement, on oath, purporting 
to be a particular account of the loss or damage. In this instru- 
ment, called "proof of loss," the plaintiff, as the jury have found, 
knowingly and purposely made false statements on oath of some 
pretended losses which he did not in fact sustain. 

He contended, however, that his actual losses, throwing out his 
pretended losses, exceeded the whole amount of the policy, and 
that consequently the defendant company was not, and could not 
be, harmed by his false statement of additional losses, and should 
pay him his actual loss. 

His argument was that these false statements of additional losses 
did not increase the risk or the liability of the company; that the 
tme statements showed a loss of over $2,000; and hence the false 
statements did no fraud nor harm. The presiding justice overruled * 
this contention, and instructed the jury to the opposite effect. The 
▼erdict being against him, the plaintiff excepted; and his excep- 
tions present, substantiaUy, this question: When the actual losses, 
truly stated in a proof of loss, exceed the whole amount of the 
ioBurance, will a knowingly and purposely false statement on oath, 
in the proof of loss, of other pretended losses, destroy the plaintiff's 
daim for his actual losses under such a policy as this? 

We cannot doubt that it will. The parties stipulated that it 
should. It so provided in the contract, and it is a lawful provis- 
ion. The contract of insurance is one orindenmity only. The sole 
lawful object of obtaining a policy of insurance is to secure simple 
reimbursement for actual loss. Any purpose of making a profit 
on tl\e part of the assured is unlawful, and will vitiate the contract. 
Such being the nature of the contract, it requires good faith on the 
part of the assured towards the insurers. Especially is this so in 
the adjustment of the loss after a fire. It is impracticable for the 
insurers to ascertain for themselves the extent of the losses, partic- 
ularly where the contents of a dwelling-house and bam are insured, 
SB in this case. The assured and his family or servants are usually 
the only persons who can give a true account of the losses. The 
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the enactment of the statute. It was intimated in Bellattj vs. 
Insurance Co. (61 Me., 414), some time after the passage of the 
statute, that fraud in the proof of loss, if established, would bar the 
suit While in Williams vs. Insurance Co. (61 Me., 67) the jury 
negatived any fraud or false swearing in the over valuation of the 
goods, it was assumed that fraud or false swearing, if established, 
would forfeit all claim under the policy. 

It is further suggested by the plaintiff that, the buildings hav- 
ing been separately valued in the policy, the insurance on them is 
not affected by any false swearing as to the personal property. 
The policy of insurance, however, is an entire, single contract, to 
stand or fall as a whole, so far as fraud or false swearing is con- 
cerned: Barnes vs. Insurance Co., 51 Me., 110. 

Exceptions overruled. 

Peters, C. J., and Walton, Virgin, Foster, and Haskell, JJ., concur. 



SUPREME COURT OF PENNSYLVANIA. 



McCULLOUGH 
vs. 
EXPRESSMAN'S MUT. BEN. ASSOCIATION.*; 

The confititution and by-laws of a benevolent association provided that ben- 
efits should be paid to members who through sickness or other disability 
were unable to follow their usual business. 

Heldf That lunacy is a sickness or disability within the provision. 

John F. Deyelin and W. Horace EDepbxtbn, for Plaintiff in Em r. 

Thomas R. ELCocK,/or Defendanl in Error. 

Mitchell, J. 

The jury have found for the plaintiff, and we must therefore 
assame that all the necessary facts were duly proved. This disposes 
of a considerable part of the argument for the appellee, and leaves 
open to as only the question of law involved in the point reserved, 
—whether insanity is sickness or disability within the meaning of 
the contract. The operative words are contained in the following 
passages from the constitution and by-laws of the association. 
Const, art. 9: — 

• DwiaiAn r«iMler«d. llaroh 10. ISIH). 
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Every member * * * who, throngli siokness or other disability, is unable to 
follow his usual business or some other occupation, whereby he may earn a 
livelihood for himself and family, shall be entitled to such sums (as weekly 
benefits) as the by-laws shall specify ; 

and By-Laws, art 13, § 1: — 

Any member who after twelve months' membership, through sickness or dis- 
ability, is unable to follow his usual or some other business or occupation 
whatsoever, • • • shall receive, etc. 

We cannot regard the meaning of this language as at all doubtful. 
That insanity is a sickness in some senses of tixe word is beyond 
question, and such legal authorities as appear to have considered 
the question hold that it is sickness, within the meaning of such 
charters and articles of association as the defendant's. Thus in 
Burton vs. Eyden (L. B. 8 Q. B., 295), an action against a "friendly 
society," the English designation of associations like the present 
appellee, the words of the by-law were : '' During any sickness or 
accident that may befall him." Blackburn, T., said: ''I am of opin- 
ion that lunacy is sickness, within the meaning of the rules of this 
society. * * * Insanity depends on the state of mind and body 
of the person. * * * It certainly seems to me that lunacy is a sick- 
ness affecting the health of the body in such a way as to prevent a 
man's ability of earning his livelihood. If it were not the intention 
to include it, the rules of the society should be framed so as ex- 
pressly to exclude it." And Quain, J., said further : "I am also of 
opinion that insanity is sickness, within the society's rules, i" * * 
The words * * * entitling the member to relief are, ' during any 
sickness or accident,' except certain excluded cases, insanity not 
being one." ' In Kelly vs. Ancient Order (9 Daly, 292), Van Brunt, 
J., says: '- Insanity has always been considered a disease, and comes 
strictly within the meaning of the term 'sickness.' " And in Pell- 
azzino vs. Society (16 Wkly. Cin. Ijaw Bui, 27) it is assumed by 
Harmon, J., apparently without question by either party, that in- 
sanity entitles a member of such society to sick benefits. But, even 
if the extent of the words " sickness " were doubtful, the present 
case is relieved of all difficulty by the additional phrase '' other dis- 
ability." The purpose of the association is defined by article 2 of 
the constitution as the accumulation of a fund to enable the mem- 
bers " to assist each other in cases of accident, sickness, or other 
distress, and their families in case of death." The common class of 
those who are expected to need the benefits is defined in article 9, 
as.already said, as those who, through sickness or other disability, 
are unable to follow their usual or some other business, whereby 
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they may earn a livelihood for themselyes and their families. To 
this class is added another in article 10, to-wit, the families of mem- 
bers who die, and members themselves whose wives die. The latter 
are clearly examples of that pecuniary distress which is enumerated 
in the constitution among the ills which it is the object to relieve. 
But the main idea throughout is the assistance of those who are in- 
capacitated for earning their living, and the condition that the in- 
capacity shall be from '* sickness or other disability " is as compre- 
hensive as language could well make it. If insanity is not sickness 
it is certainly disability, and clearly within the prescribed condition 
for aid. Certain excepted cases are specified, but not only is in- 
sanity not one of them, but all of those which are thus specified, 
such as want of membership for twelve months, arrearages to the 
association, or sickness originating from intemperance, vicious or 
immoral conduct, either fail in some necessary requirement, or bear 
some bunt of fault which takes them out of the category of the in- 
nocent unfortunate for whom the relief is intended. If any of these 
exceptional facts were charged against the plaintiff, the verdict of 
the jury has settled them in his favor, and there is no reason shown 
why he should not have the relief to which under the rules of the 
association his disability entitles him. Judgment reversed, and now 
judgment for plaintiff on the verdict. 



COTIET OF APPEALS OF NEW YORK. 

SECOND DIVISION. 



HALPIN 

vs. 

INSURANCE CO., OP NORTH AMERICA.* , 

A policy oil machinery in a morocco factory provided that it should he void 
*'if a huilding covered hy this policy shall hecome vacant or unoccupied, 
or if a mill or manufactory shall stand idle." 

Heldy That the machinery did not constitute a mill, within the policy. The 
provision referred only to a mill in the sense of a building and not to per- 
sonal property contained therein . 

Thoicas E. PsABSiXL, /or Appellant. • 
N. C. MoAK, /or Re^npondent. 

• Deelaion rendered, Harcb 21, 1890. 
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Vann, J. 

This is an action upon an insurance policy issued by the defend* 
ant on the lOtb of February, 1883, whereby it insured the plaintiff 
for the period of one year from that day. 

Against loss or damage by fire, to an amount not exceeding |2,000, on his 
boiler* steam-engine and connections, machines, machinery, shafting, belt- 
ing, pulleys, hangers, tubs, tanks, tables, tools, vats, and all machinery and 
apparatus used in the business of manufacturing leather and morocco, all 
contained in the frame building and extension situate on the south side of 
Wallabout Street, about 375 feet westerly from Lee Avenue, Brooklyn, L. I. 

The defendant answered, alleging that after the deliyery of the 
policy, and before the loss occurred, the plaintifif permitted " the 
said building in said policy mentioned to become vacant and unoc- 
cupied, and the said mill to remain idle, ^ * * until and at 
the time of the fire in" question. It appeared that the property 
insured was totally destroyed by fire on the 4th of January, 1884, 
and that for several months prior thereto the morocco factory had 
'* stood idle," although the machinery was not removed from the 
building. 

The policy in question is a long instrument, containing some pro- 
visions that apply exclusively to insurance upon buildings or real 
property, others that apply only to personal property, and others, 
still, that are applicable to property of both kinds. The form was 
evidently designed for use in insuring both kinds together, or 
either kind separately; but in the latter case, of course, certain pro- 
visions were not intended to be operative, as there would be noth- 
ing for them to act upon. The only provision specifically pleaded 
by the defendant in its answer, as a defense to this action, is the 
following, viz. : " If a building covered by this policy shall become 
vacant or unoccupied, or if a mill or manufactory shall stand idle, 
or be run nights or overtime, without notice to, and the consent of, 
the company, clearly stated thereon, all liability hereunder will 
thereupon cease; and, if a building shall fall, except as the result of 
a lire, this policy, if covering thereon, or on property therein, shall 
thereupon immediately cease and determine." It is contended 
by the defendant that '' the machinery covered by the policy con- 
stituted a mill, and that its standing idle created a forfeiture." On 
the other hand, the plaintiff claims that a building is the sole sub- 
ject of insurance contemplated by the first part of the clause above 
quoted, and that its true meaning is that if a building covered by 
the policy shall become vacant or unoccupied, or if, being a mUl 
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or manufactory, it shall stand idle, all liability shall at once cease. 
The plaintiff further claims that the property insured was not a mill 
or mmufactory, and that it was not insured as a mill or manufac- 
tory, but simply as personal property. 

We think that the plaintiff is right in his contention, because it 
would not be a natural or ordinary use of language to describe 
machinery used in milling as a mill, or in manufacturing as a manu- 
factory: Herrman vs. Insurance Co., 81 N. Y., 184. The property 
insured was neither a mill nor a manufactory, as those words are 
commonly understood. While the word ''mill" is used to describe 
a " machine for grinding," it is also defined as " a building, with its 
machinery, where grinding, or some process of manufacturing, is 
carried on." Webst. Diet. A manufactory is " a house or place 
where anything is manufactured." Id. Neither term would be 
understood or used by the mass of mankind to describe simply 
*' machinery and apparatus used in the business of manufacturing 
leather and morocco," which is the description in the written part 
of the policy that is claimed to mean a mill or manufactory as used 
in the printed part. If the defendant intended to attach the con- 
dition in question to machinery used in a mill, it should have said 
80. In the condition relating to the fall of a building it is pro- 
Tided that " this policy, if covering thereon, or on property therein, 
shall thereupon immediately cease." So the clause prohibiting the 
use of certain inflammable substances provides that if they are 
" stored, kept, or used in any building on which, or on the con- 
tents of which, there is any insurance," the policy shall be void. 
Thus it appears that in certain instances, by the use of language 
that no one could mistake, the insurer made its intent clear that a 
certain condition should apply both to real and personal property. 
If it intended that the condition under consideration should thus 
apply, why did it not say so ? We think that this condition refers 
to a mill or manufactory in the sense only of a building used for 
milUng or manufacturing, and that it has no application to the per- 
sonal property covered by the policy. 

Moreover, if there is a reasonable doubt as to the meaning or 
application of this clause, it should be construed most favorably to 
the insured, because the insurer prepared and executed the con- 
tract, and is responsible for the language used: Kratsenstein vs. 
Assurance Co., 116 N. Y., 54, 69; Dilleber vs. Insurance Co., 69 N. 
1., 256, 263. As was said by this court in a recent case: '* The 
defendant is claiming a forfeiture. When a clause in a contract is 
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capable of two constnictioiiB, one of which will support, and the 
o^her defeat, the principal obligation, the former will be preferred. 
Forfeitures are not favored, and the party claiming a forfeiture 
will not be permitted, upon equivocal or doubtful clauses or words 
contained in his own contract, to deprive the other party of the 
benefit of the right or indemnity for which he contracted:" Balev 
vs. Insurance Co., 80 N. Y., 21, 23. 

The learned counsel for the defendant has referred us to a case, 
recently recided by this court, in which the plaintiff sought to 
recover for a loss upon the building that contained the personal 
property involved in this action, and destroyed by the same fire: 
Halpin vs. Insurance Co., 19 Ins. L. J., 289. The policy in that 
case covered the building only, and provided that if said building 
should become vacant or unoccupied the insurance should cease. 
We gave effect i6 that condition, which was clear and unequivocal, 
by reversing the judgment that the plaintiff had recovered. In 
another case arising out of the same fire, and decided during the 
present term, the policy covered personal property only, described 
as contained in said building; but it provided that "if the above- 
mentioned premises," referring to the building, should become 
vacant or unoccupied, the policy should be void: Halpin vs. Insur* 
ance Co. (post, p. 459). In that case, also, we were required by 
the clear and unmistakable terms of the contract, and the facts 
as disclosed by the evidence, to reverse the judgment that had 
been rendered in favor of the plaintiff. But we are called upon in 
the case at bar to enforce a contract that differs materially from 
either of the others named, because it fails to attach any condition 
that was shown to have been violated, to the property covered by 
the policy. The judgment in this case, therefore, should be affirmed. 

All concur. 
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COURT OF APPEALS OF NEW YORK. 

SECOND DIVISION. 



HALPm 

va. 
^TNA FIRE INS. CO.*J 

A policy on machinery in a morocco factory provided that it should be void 
if the premises should become vacant or unoccupied and so remain for 
more tnan thirty days. 

Held, That the vacation of the building by the lessee, after which it was 
locked up and the key put in the hands of a renting agent, who occasion- 
ally visited it, while a man was engaged to watch it who lived in an a4- 
Jacent house on the premises, was a vacancy within the policy. 

.Thomas E. PEAB8ALL,/or Appellant. 

Nathaniel C. Moak, for Respondent. 

Haight, J. 

This action was brought on an insurance policy issued February 
10, 1883, to recover the damages sustained by reason of the destruc- 
tion by fire of the property insured. The defendant by its policy 
had insured the plaintiff in the sum of $2,000. 

On his hoilers, steam^ugiue and connections, machines, machinery, shaft- 
ing, helting, pulleys, hangers, tuhs^ tanks, vats, tables, tools, and all machin- 
ery and apparatus used in the business of manufacturing leather and mo- . 
rocco, all contained in the frame building and extension situate on the south 
side of Wallaboul Street, about 275 feet westerly from Lee Avenue, Brooklyn, 
one year, against all loss or damage by fire to the property specified, etc. 

This policy, however, was made subject to the following condition : 

If the above-mentioned premises shall become vacant or unoccupied, and 
so remain more than thirty days, without notice to, and consent of, this 
company, in writing, then this policy shall be void. Any change, within 
the control of the assured, material to the risk, shall avoid this policy. 

The fire occurred on January 4, 1884, and resulted in a total loss 
of the building and machinery. It appears that the plaintiff had 
leased the building and machinery to Hance & Underhill, who had 

• DMSiiion reDdered, March 21. 1890. 
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8UPKEME CODKT OF TENNESSEE. 



E TO USE OF DAVIS ET AL. N 

THOMAS ET AL.* / 

it to recover damages from the state treasurer, who was also ex-officio 

turance commissioner) and his bondsmen, by reason of losses sustained 

x>ugh insolvent companies alleged to have been licensed in known vio- 

ion of the law which directed licenses to be granteil tocompanies 

»t had complied and of whose soundness he was satisfied. 

rhat the functions of the commissioner were judicial and no liability 

;ached unless his action was corrupt. A charge that he knowingly 

»lated the law is not equivalent to the charge that he willfully and 

Jiciously Tiolated it. 

?hat his sureties as treasurer were not liable for his acts as commis- 

ner. 

J. BuGKEB and Whitman & Gamble, for Appellants, 
KIN80N & Fbazieb, fov Appellees, 

Snodgbass, J. 

defendant, Thomas, was treasurer of the state for the years 
)8. The other defendants were sureties on his official bond 
ch. He was ex-officio insurance commissioner during his 
and as such issued license to one Beves Walker, as agent of 
orthwestem Mutual Insurance Company, of Washington, 
and authorized said company to do an insurance business in 
)88ee for the year 1887. The license issued recited that the 
uiy had complied with the law of Tennessee, and was author- 
tccording to its provisions, to carry on the business of insur- 

The complainants took out policies in said company of said 
» sustained losses by fire, and discovering, as they allege, that 
»mpany was insolvent, brought this suit against Mr. Thomas, 
he sureties on his official bond as treasurer, to recover of 
the amount of the losses sustained, on the ground that he 
ingly issued the license in violation of law. The defendants 

Isloii rendered, FebroAry 6, 1990. 
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demurred to the bill on S9yeral grounds; the sureties insisting, 
among other things, that the bond of treasurer covered no such 
liability as that alleged; that the bond of treasurer was only to se- 
cure the performance of his duties as such to the public, and, un- 
der statute, specially devolving upon him any pecuniary liability 
to individuals. For instance. Code, § 2568. This defense is 
clearly well founded, and need be no further noticed. 

The question of Mr. Thomas' personal liability depends upon 
other considerations. The chancellor dismissed the bill as to all, 
and complainants appealed. The complainants insist that to 
knowingly issue license in violation of law is to willfully and ma- 
liciously do so, and that, if not the same, is equivalent to a corrupt 
. violation of duty, and renders him liable. If this construction 
were correct, the bill would state a case against him personally; 
but this is not a correct constructioii. The complainants had al- 
leged that defendant willfully, maliciously, and knowingly violated 
the law in the issuance of the license, but, on the hearing below, in 
open court, withdrew "so much of the bill and charges thereof as 
stated and charged that the action of the commissioner was willful, 
malicious, or corrupt, save and so far as the same may be predi- 
cated upon the fact that he, as commissioner, knowingly issued 
the certificate, and permitted the company to do business in Tennes- 
see in violation of law." The elimination of the charge stating or 
implying corruption left only the allegation that be knowingly did 
the act complained of. In answer to this charge, the defendant 
claims authority to license the company under an act of the legis- 
lature passed March 23, 1887 (Acts 1887, p. 303), which does au- 
thorize the licensing of mutual companies. But complainants in- 
sist that this law, which is of doubtful construction, did not 
authorize the licensing of fire insurance companies; and, if it did, 
it is unconstitutional, for various reasons, not necessary here to 
state. 

The argument is then made that the treasurer is bound to know 
the law; is bound to know the proper construction of this statute, 
if good, and its unconstitutionaUty, if bad. Granting that all this 
is true, it' proves that he may technically, and by fiction of law, 
know what he in fact does not know, and demonstrates that a 
man, in legal fiction, can do a thing ** knowingly," according to a 
proper legal construction of that term, and yet not do it willfully 
and maliciously in fact, and proves the first proposition asserted, 
that the charge that Mr. Thomas knowingly violated the law is not 
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a charge, or equivalent to a charge, that he willfollj and maliciouBlj 
violated the law. 

By no construction, then, can the charge of the bill be treated as 
implying corrupt action; and this is necessary to fix a personal re- 
sponsibility on Mr. Thomas, unless he acted in a purely ministerial 
capacity in the issuance of the license. If his action was purely 
ministerial, and required the exercise of no judicial discretion, 
then he might be liable without corruption. But his action was 
not purely ministerial The statute provides that " whenever any 
insurance company shall have fully complied with all the require- 
ments of this article [and among these requirements is to answer, 
to the satisfaction of the commissioner, such inquiries as may in 
his judgment be necessary to elicit a full exhibit of the business 
and standing of such company, in addition to all special require- 
ments enumerated], and the commissioner is satisfied that the af- 
fairs of such company are in sound condition, he shall issue certi- 
ficates of authority to such persons as such company may designate, 
authorizing them to transact the business of insurance for and in 
behalf of such company in this state." Mill & Y. Code, §§ 2575, 
2563. He is clearly vested vrith a discretion to grant, and he is 
also invested with discretion to revoke, the license of an insurance 
company, under certain circumstances appearing to his satisfac-. 
tion. Id. § 2572. It follows that his action in issuing the license 
was discretionary, and therefore judicial. No liability, conse- 
quently, attached, unless it were corrupt; and, no corruption be- 
ing alleged, the bill, on this ground, was properly dismissed. It is 
not necessary to discuss other grounds of demurrer. The decree 
is affirmed, and bill dismissed, with costs. 



Digitized by 



Google 



464 Report of Decidom, vMay^ 



SUPREME COURT OF KANSAS. 



AMERICAN CENTRAL INS. CO. 

vs, 

HATHAWAY.* 

Where questions of fact submitted to a jury are not ftdly and substantially 
answered, the court, on application of either party , should instruct the 
jury to fidly and explicitly answer them. 

Where an iuterroffatory is requested to be submitted to the jury, within the 
issues joined by the pleadings and the evidence introduced, asking for a 
more explicit answer to another interrogatory submitted, it is error for 
the court to refuse to submit it to the jury. 

In an action against a fire insurance company, where it is provided in the 

Solicy that in case of loss the insured must notify the company of the 
re, and also forward to the home office of the company proofs (»f any 
loss sustained, upon a trial to recover for such loss tne jury should find, 
under proper questions of fact, not only that notice of the fire had been 
gplven the company, but also that proof of loss had been either made 
or waived. 

Isaac G. Reed and RoBSiNaroN, Smith & Dallas, for Plaintiff in 
Error, 

George & King and MoDonald & Pabeeb, for Defendant in Error, 

Holt, C. 
At the January term, 1887, of the Sumner District Court, the 
defendant in error, as plaintiff, recovered a judgment for $1,080.60 
against the defendant, a fire insurance company, located at St. Louis, 
Mo. The company had insured the plaintiff against loss by fire on 
merchandise and other personal property in his store at Caldwell, 
Ran., for $1,000. The store and its contents was burned on the 
8th day of October, 1886. This action was brought upon the 
policy issued, alleging compliance with all its conditions by plaintiff. 
The answer was a general denial. While there was quite a volume 
of testimony tending to throw suspicion upon the origin and cir- 
cumstances of the fire, and also that there was not personal 
property to the value of $1,000 consumed, yet the question dis- 

* Daolalon rendered, ICarch 8, 1890. 
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cussed bj the briefs of the parties is whether sufficient proof of 
loss had been given to the company as required by the terms of 
the pohcy, or waived by the actions and statements of its agent. 
A day or two after the fire Dave Borick, the general adjuster of 
claims for the company, came to Caldwell, and looked over the 
ground where the building had been located. There is a conflict 
of testimony concerning what he did and said at that time; the 
plaintiff's testimony tending to show that he stated that if the 
proofs were furnished there at Caldwell he would come back and 
settle for the loss. The defendant denies that any such statement 
was made, or anything that could be construed into a waiver. 
Among the conditions of the policy were that the insured should 
give, under oath, a particular account of the loss; what property 
was destroyed or damaged; state the time, origin, and circum- 
stances of the fire, and produce a certificate, under the seal of a 
magistrate, notary public, or commissioner of deeds nearest the 
place of fire, and not concerned in the loss or related to the 
insured, stating that he had examined the circumstances attending 
the loss, and believed that the insured had, without fraud, sustained 
loss on the property insured to the amount such officer i^hould 
certify to; and it was stipulated therein that the loss sustained 
should be paid within sixty days after such proof and statement 
bad been received at ttie head office of the company in St. Louis, 
Mo. At the trial the plaintiff offered in evidence a copy of the 
items of the property consumed, and of his verification thereto, as 
proof of his loss. This was objected to, as being secondary evi- 
dence, and because no proper ground had been laid for its intro- 
duction. The plaintiff testified that on the 23d day of October, 
1885, he placed this statement, a copy of which he had in court, in 
the Caldwell post-office, directed to the company at St. Louis, with 
postage prepaid. He further offered Borick, general adjuster of 
the company, as a witness, who testified that it had never been 
received at the home office in St. Louis. The plaintiff never 
made a demand of the company for the statement sent, nor a copy 
thereof. 

Besides the general verdict in favor of plaintiff the jury made 
special findings of fact, the following of which are pertinent to the 
objections made by t£e plaintiff: ''Interrogatory 4. Did the 
plaintiff render to the defendant a particular account under oath of 
the loss claimed to have been sustained ? Answer. Yes. Lit. 5. 
If you shall answer question number four in the affirmative, was the 

You XIX^-30» 
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account therein mentioned received bj the defendant at its head 
office, in St. Louie, Mo. ? A. We do not know." " Int. 8. Has the 
defendant waived any of the conditions of said policy relating to 
the proceedings of the assured after a loss thereunder? A. Yes. 
Int. 9. If you answer question number eight in the affirmative, 
state each and every condition that you may find has been so 
waived. A. By the special ageilt of the company, Dave Eorick, 
being on the ground after the fire, about October 12 or 13, 1885, 
he waived the notice required by policy to be in writing. Int. 10. 
If you answer question number eight in the affirmative, state when 
and by whom such waiver was made. A. Answer in number nine. 
Int. 11. Have any of the conditions of said policy, relating to pro- 
ceedings by the assured after a loss thereunder, been waived in this 
case by Dave Rorick? A. Answer in number nine. Int. 12. If 
you answer question number eleven in the affirmative, state specific- 
ally each condition waived by him. A. Answer in number nine." 
"Int. 15. If you answer question number four in the afiirmative, 
state particularly when and in what way he so rendered said 
account to the defendant. A. Evidence shows that the plaintiff 
mailed at Caldwell, Kan., in the insurance company's printed 
envelope, postage prepaid, bill of items, under oath, required by 
policy. Int. 16. If you answer question number eleven in the 
affirmative, when did he waive the said conditions or either of 
them ? A. By Special Agent Rorick's appearance at Caldwell after 
the fire. Int. 17. Was the plaintiff induced to delay the rendition 
to the defendant of the particular account of his loss, under oath, 
required in his policy, by any conversation he had with Dave 
Rorick? A. No." 

One of the important controverted questions of fact in this case 
is whether proof of loss was received at the office of the defendant 
at St. Louis. The plaintiff in introducing a copy of that proof, 
acted upon the theory and upon the testimony of Rorick that it 
had never been received there. Such evidence alone permitted a 
copy to be introduced in evidence, yet when he obtained a judg- 
ment against the company it must have been because a sufficient 
notice had been received at the office at St. Louis, or because there 
had been a waiver on the part of their adjuster, Mr. Rorick. If the 
notice had been received at St. Louis properly, then the introduc- 
tion of the copy of the statement and proof of loss was error. On 
the other hand, if it had not been received, then the only evidence 
to sustain the judgment would be that showing a waiver by the 
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defendant We therefore shall confine the discussion of this case 
solely to the question of waiver, and the instructions of the court 
seem to indicate that that was the controverted question largely in 
its mind during the trial. There was evidence sufficient, if uncon- 
tradicted, to have upheld the verdict in favor of plaintiff on that 
ground; and it was upon that theory, and that alone, that the 
defendant's demurrer to the evidence was properly overruled. 

By examination of findings 9, 10, 11, and 12, we learn that defend- 
ant company, by its agent Korick, waived the notice required by 
the policy to be in writing, by being on the ground four or five 
days after the fire. There can be no question but what the notice 
of the fire was waived by the appearance of the adjuster of the 
company, but there is no certain or definite finding that the proofs 
of loss and certificates were waived by the company. Interrogatory 
9 was not fully answered. It was sought to be made more definite 
by interrogatories 11 and 12, but in the answer the jury simply 
referred back to the answer they made to interrogatory 9. The 
defendant asked that interrogatory No. 19 be submitted to the 
jury: "Int. 19. If you answer No. 11 in the affirmative, state fully 
by what acts or representations, or in what manner, he waived the 
said conditions, or either of them." The court refused to submit 
it. It should have been submitted. It was within the issues and 
the evidence adduced. It might have made certain what conditions 
had been waived. Being within the issues of the case and the 
evidence submitted, it was error to refuse to submit it. This error 
is more manifest when we recall, also, that the court refused, on 
motion of defendant, to compel the jury to more definitely answer 
interrogatories 9 and 12. We recommend that the judgment be 
reversed, and the cause remanded for a new trial. 

Per CuRiASd. — It is so ordered; all the justices concurring 
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COURT OF APPEALS OF^ NEW YORK. 

SECOND DIVISION. 



BANCROFT 

vs. 

HOME BENEFIT ASS'N.*J 

In the applioation which was a warranty, the insured stated that he had not 
received any wound, hurt, or serious bodily injury. It appeared that 
about a year previous while fencing, he had received a blow from a foil 
on the throat which produced an Internal abrasion in the windpipe, from 
which he raised a little blood at the time and was confined to his bed a 
few days under medical attendance, but which left no evil oousequenoes. 

HM, That this was not a hurt, wound, or serious bodily injury within the 
policy. 

William C. Wilson, for Appdlard. 

Francis Lawton, for BesponderU. 

Follbtt, C. J. 

April 28, 1885, John S. Bancroft became a member of defend- 
ant's life department, and received two certificates, bj each of 
which the defendant promised to pay, on proof of his death during 
the continuance of the certificate, $6,000 to the insured's wife, the 
plaintijQT, from the benefit fund of the life department. Each certifi- 
cate contains the following provisions: — 

In consideration of the representations and agreements made in the appli- 
cation herefor, and which is a part of this contract, and of each of the state- 
ments made therein, which *■ * * every person accepting, or acquiring any 
interest in, this contract, hereby adopts as his own, admits to be material, 
and warrants to be full and true, and to be the only statements npon which 
this contract ia made. " (1) If this certificate * * * has been, or shall be, 
obtained through misrepresentation, fraud, or concealment. * * * then the 
same shall be absolutely void." The application contained this question and 
answer: '^ (3) Question. Have you received any wound, hurt, or serious 
bodily iiyury f Answer. No." 

The application contained the following declarations: — 

• DMltlon r«iid«r«d, March 18, 1890 
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I do hereby declare that all the particulars and statements made by me in 
connection with this application are true, to the best of my knowledge and 
belief; and I do hereby acknowIedgCi consent, and agree that any untrue or 
fhiudalent statement made by me, or to any medical examiner for said asso- 
ciation, or any concealment of fieicts by me, shall forfeit and cancel all rights 
to any benefit under the above-named contract, and expressly waive all pro- 
visions of law forbidding any physician who has attended me from disclosing 
all information which he thereby acquired. I further declare and agree 
that my answers to the questions put by the medical examiner are correct 
and true, and that I am the person who signed the application on the oppo- 
site side, and was examined as stated. 

September 19, 1885, the insured died; and this action was 
brought to recover the amounts insured by the certificates, and was 
defended at the trial on the sole ground that the answer to the 
question above quoted was untrue. The issue was tried before the 
court without a jury, which found as facts that February 21, 1884, 
the insured received a "wound," (fifth finding,) a " hurt," (sixth 
finding,) and a " serious bodily injury " (seventh finding). The 
eighth finding of fact described with particularity the wound, hurt, 
and serious bodily injury found in the fifth, sixth, and seventh find- 
ings, and is as follows: "Eighth. That prior to the making and 
delivery of the said application, and on or about the 2lBt day of 
February, 1884, the said John S. Bancroft, while engaged in fencing, 
did receive a blow from a foil on the throat, in the neighborhood of 
or upon the Adam's-apple; that in a few seconds thereafter he 
raised a little blood; that said blow produced an extravasation of 
the submucous membrane, just over the cricoid cartilage, in the 
posterior part of the throat, almost opposite er behind, but a little 
below, the Adam's-apple; that the force of said blow produced an 
abrasion, wound, or hurt on the inside of the windpipe; that shortly 
thereafter the said John S. Bancroft was confined to his bed the 
whole or the greater part of three days, and during that time was 
attended by a physician, and was by him treated with the same 
treatment that he gave persons who have the complaint of spitting 
of blood, but I find that the treatment was not for the complaint of 
spitting of blood." In the ninth finding, the court found that the 
insured concealed from the defendant the injury described in the 
fifth, sixth, seventh, and eighth findings, and, as a conclusion of 
law, decided that the plaintiff, by reason of the answer given, was 
not entitled to recover. The plaintiff excepted to the fifth, sixth, 
seventh, and ninth findings of fact, and to this sentence, contained 
in the eighth finding: "That the force of said blow produced an 
abrasion, wound, or hurt on the inside of the windpipe," and now 
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insists that they are without any evidence tending to sustain them, 
and are reviewable in this court as questions of law. 

On the evening of February 21, 1884, the insured took at his 
own house a lesson in fencing, with foils. His body was protected 
by a thickly-padded buckskin jacket, fitting closely and high about 
his neck, and his face was shielded with a yisor, which were spe- 
cially designed for the protection of persons engaged in this exercise. 
At the end of the exercise, he spat, as found, '* a little blood," and 
immediately called his family physician, who, after an examination, 
expressed the opinion that his throat had been hit by the button 
of the foil, though no external mark or evidence of injury could be 
ound. The insured was not conscious of having been hit, and was 
quite confident that he had not been. The physician made a care- 
ful examination, but found no evidence that the blood came from 
the throat or lungs. After the examination, the patient was put 
to bed, and treated in the manner, and for the time, described in 
the eighth finding of fact. No other hemorrhage occurred. 
March 2, 1884, his throat was examined by Dr. Jarvis, a specialist, 
who testified that, by the use of a powerful light and mirrors, he 
discovered the injury, which he described in the language used in 
the eighth finding. All the evidence descriptive of the injury and 
its effects was given by Drs. Wright, the attending physician, and 
Jarvis, the specialist, who were called by the defendant, and by the 
plaintiff, called in her own behall Dr. Wright testified that he 
had been the insured's family physician for ten or twelve years 
prior to May, 1885. After having described the injury and its ef- 
fects, he testified: "I was his attending physician for some time 
after this [the accident] until he moved away from that part of 
the city, in May, 1885. During the time that I attended him as a 
physician, he was not at any time seriously ill with any complaint 
He was not, to my knowledge, afQicted with any organic or chronic 
disease at that time. I do not believe that he was. * ^ * 
Question. After all you had seen of this patient at the time of the 
injury, immediately after the injury, and during the time you at- 
tended him as a physician, would you call that a serious injury ? 
Answer. The result seems to justify, the supposition that it was not 
a serious injury, but a man bleeding from the throat or luugs is al- 
ways regarded as possibly a serious case. Physicians always give 
them the benefit of the doubt, under such circumstances, as though 
it was certainly serious. Q. On the final result of this, would you 
call it a serious injury ? A. I would not, for the patient got over 
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it" Dr. Jarvis testified: ''Q. Did you regard this as a serious in- 
jury ? A. I cannot say that I took it in that light. It was simply 
to find out what the trouble was that I examined him. Q. Was it 
your opinion he would lose the effects of it? A. I thought it 
would disappear." The plaintiff testified that her husband spat 
no blood between February 21, 1884, and the date of his death. 
There is no conflict on the evidence, and there is none justifying 
the inference or finding that the injury was serious, or that it was 
a hurt or wound, within the meaning of the contract. 

September 14, 1866, the Connecticut Mutual Life Insurance 
Company insured the life of a Mrs. Wilkinson. The application, 
which was a part of the contract, and its statements, warranties, 
contained this question and aoswer : '' Question. Has the party 
ever met with any accidental or serious personal injury ? If so, 
what was it? Answer. No." The insured died in 1869; and in the 
action on the policy the jury returned a special finding that in 
1862 the insured fell from a tree, was injured in consequence 
thereof, was sick for some time, but that she recovered, and that 
the injury had no permanent influence on her health. The fact 
that the insured had fallen, and had been somewhat t injured, was 
not disclosed to the insurer. It was held that the injury was not, 
within the meaning of the contract, a serious one : Wilkinson vs. 
Insurance Co., 30 Iowa, 119. At about the same time the Union 
Mutual Life Insurance Company, of Maine, insured the same life. 
This application was also a part of the contract, and its statements, 
warranties. It contained this question and answer: " Question. 
Has the party ever had any serious illness, local disease, or per- 
sonal injury ? If so, of what nature, and at what age ? Answer. 
No." The accident which had happened to the insured was not 
disclosed to the insurer. On the trial of the issue joined the jury 
retarned a special finding that in 1862 the insured fell from a tree, 
was injured, but not seriously, and that its effects passed away 
without subsequently affecting her health. The fact that the in- 
sured had so fallen was not disclosed to the insurer. It Was held 
that the injury described by the evidence and found by the jury 
was not a serious one, within the meaning of the contract, and that 
the plaintiff was entitled to recover: Wilkinson vs. Insurance Co., 
2 Dill, 570, 13 Wall, 222. In discussing the case, the meaning of 
the terms ''serious bodily injury," when used in life policies, was 
discussed. The court said: ''On the first branch of the case, the 
court said to the jury that if the effects of the fall were temporary 
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and bad entirely passed awaj before the application was taken, 
and if it did not affect Mrs. Wilkinson's bealth or shorten ber life, 
then tbe non-disclosure of tbe fall was no defense to tbe action. 
On tbe otber band, if tbe effects of tbe fall were not temporary, 
and remained wben tbe application was taken or if tbe fall af- 
fected tbe general bealtb, or was so serious tbat it migbt affect tbe 
bealtb or shorten life, then the non-disclosure would defeat recov- 
ery, although the failure to mention tbe fall was not intentional or 
fraudulent. It is insisted by counsel for tbe defendant tbat, if tbe 
injury was considered serious at the time, it is one which must be 
mentioned in reply to the interrogatory, and tbat whether any 
further inquiry is expedient on tbe subject of its permanent influ- 
ence on tbe health is for tbe insurer to determine before making 
insurance. But there are grave and obvious difficulties in this 
construction. The accidents resulting in personal injuries, which 
at the moment are considered by the party serious, are so very nu- 
merous tbat it would be almost impossible for a person enga<]^ed in 
active life to recall them at the age of forty or fifty years; and, if 
tbe failure to mention all such injurieH must invalidate tbe policy, 
very few would be sustained, where thorough inquiry is made into 
the history of the party whose life is the subject of insurance. 
There is, besides, the question of what is to be considered a seri- 
ous injury at tbe time. If the party gets over the injury com- 
pletely, without leaving any ill consequences in a few days, it is 
clear that tbe serious aspect of the case was not a true one. Is it 
necessary to state the injury and explain tbe mistake to meet tbe 
requirements of the policy ? On the other hand, when the question 
arises, as in this case, on a trial, the jury, and not the insurer, must 
decide whether tbe injury was serious or not. In deciding this, 
are they to reject the evidence of the ultimate effect of tbe injury 
on tbe party's health, longevity, strength, and other similar consid- 
erations ? This would be to leave out of view tbe essential purpose 
of tbe inquiry, and the very matters which would throw most light 
on tbe nature of the injury, with reference to its influence on tbe 
insurable character of the life proposed. Looking, then, to the 
purpose for which tbe information is sought by tbe question, and 
to tbe difficulty of answering whether an injury was serious in any 
other manner than by reference to its permanent or temporary 
influence on the health, strength, and longevity of the party, we 
are of opinion tbat tbe court did not err in tbe criterion by which 
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it directed the jury to decide the interrogatory propounded to 
them/' See also, Wilkinson vs. Insurance Oo., 30 Iowa, 119. 

The words "hurt" and "wound," as used in the application, 
mean an injury to the body causing an impairment of health or 
strength, or rendering the person more liable to contract disease, 
or less able to resist its effects. No such consequences followed 
from the hurt sustained by the insured. A cut on the face, finger, 
or on any part of the body from which blood flows, though healing 
in a few days, and leaving no eyil consequences, is a hurt or 
wound, but not within the meaning of the contract under consid- 
eration. There being no eyidence tending to sustain the findings 
upon which the conclusion of law is based, the judgment should 
be reyersed, and a new trial granted, with costs to abide event. 
All concur. 



SUPREME COURT OF PENNSYLVANIA. 



STAMBAUGH^ 

BLAKE.* 

A son-in-law has no insurable interest in his mother-in-law by reason of the 

relationship, nor does he acquire an interest as creditor because she is 

dependent on him for support. 
The assignee of such a policy can claim only*the amount expended for fees 

and expenses, and ii he has collected the proceeds must account for the 

balance to the representatives of the insured. 

Assumpsit brought by Thaddeus A. Blake, administrator of 
Elizabeth Baber, deceased, to recover from Jesse S. Stambaugh 
the amount of money received by him from the V. B. Mutual Aid 
Society of Pennsylvania on a policy of insurance on the life of said 
Elizabeth Baber. The policy was originally taken out by Adam J. 
Emig, a son in-law of the insured, with whom she resided, and on 
whom she was dependent for support. He assigned the policy for 
a consideration of $10 to Lewis Strayer; and said Strayer, in con- 
sideration of $10, assigned the policy to defendant Stambaugh. 

• DMsif ion randered. Ootobw 1, 1888. 
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members from paying, thereon, except as follows: A written 
application may be made for the revival of the policy upon a form 
provided by the company, and a special revival receipt will then 
be given by the agent who collects the premiums in arrears; but 
in no case are such premiums to be entered in the premium receipt 
book until aftei: the revival application has been officially accepted 
by the company, and it will be invalid unless, at the time of the 
official revival of the policy at the home office in New York, the 
assured is alive and in sound health." The policy was issued June 
2, 1884, and the weekly premiums were paid up to January 11, 
1886. The premiums thereafter accruing remained in arrear until 
February 23, 1887, when the company's collector, EUacott, received 
$6.90, the amount of the back premiums, from one Mrs. Wendell; 
caused the assured, Francis McGrath, to sign an application for a 
new policy; and told Mrs. Wendell and McGrath that, if the com- 
pany did not accept the money, be would return it. Afterwards 
the collector told Mrs. Wendell fchat the company had accepted it, 
and it was all right, and handed her the new policy, but she refused 
to take it. A receipt for the back premiums from January 11, 1886, 
to March 21, 1887, appears inMcGrath's premium receipt book, 
signed by the same collector under date of March 14, 1887. Mc- 
Grath died March 20, 1887. Upon the foregoing facts the defend- 
ant requested the court to charge the jury that EUacott had no 
power to waive the forfeiture, or bind the company by receipt of 
the premiums in arrear; but the court refused to do so, and on the 
contrary, charged that, if the premiums were paid on the policy in 
suit for the purpose of reviving the policy, and were so received by 
EUacott for the company, and therefore entered in the plaintiff's 
book as a revival, the plaintiff should recover the amount of the 
policy. To the refusal and to the charge the defendant excepted. 
Clearly the court was in error. The contract provided that the 
collector should have no power to waive the forfeiture occasioned 
by the failure to pay premiums, or to revive the poUcy. Every wit- 
ness who testified upon the point denied that he possessed such 
authority, and there was no evidence that he had ever attempted to 
exercise it, and his entry of the receipt for back premiums in the 
premium receipt book was expressly forbidden by the regulations 
of the company by which the assured had agreed to be bound. 
Hence there was neither actual authority, nor any appearance of 
authority acquiesced in by the company, to enable EUacott to 
revive the lapsed policy: Catoir vs. Trust Co., 33 N. J., Law, 487- 
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Ellaoott*s statement to Mrs. Wendell, that the company had ac- 
cepted the $5.90, and it was all right, accompanying the tender of 
the new policy, plainly had no reference to a revival of the old pol- 
icy, and there is not the slightest evidence that the subject of such 
a revival was ever broached to or considered by the company. No 
ground for a recovery upon the old policy was substantiated at the 
trial, and for the errors above mentioned the judgment should be 
reversed, and a venire de novo awarded. Under the statute no 
costs are allowed. 



WAIVER OF OTHER INSURANCE. 



OivU District Court of Louitnana. — Diwsion "^." 



M. KRANZ 
SCOTTISH UNION & NATIONAL INS. CO.* 

First. While parol evidence ia admt88ible to show that by the subseqaent 
acts of an insurance company certain conditions as to other insurance 
and notice thereof may be considered as waived, ^et, in such a case, the 
proof must be clear, consistent, precise, and sufficient. 

Second. Likewise some notice must be given, and that notice acted upon by 
the company when in full possession of the facts ; otherwise the waiver 
must be considered as not established. 

E. T. Flobanoe, Attorney for Plaintiff. 

H. H. Hall, Attorney for Defendant. 

Ellis, J. 

The policy sued on bears date June 22, 1886. It was not a 
renewal, but an ori^nal insurance for one year. The testimony 
impresses me with the belief that, at that date, the plaintiff had no 
other insurance upon the property. That he had had such seems 
eTident from his testimony, but the policy or policies were dead. 

On the 20th, December, 1886, he obtained a policy from the Sun 
Fire Company, on the same property, from which, on the destruc- 
tion of said property, by fire, in March 1887, he was subsequently 
paid the amount of the loss covered by that policy. 

The eyidence is satisfactory that this latter policy was also an 
original insurance in said Sun Company, and not a renewal. There 
is no evidence to show that the defendant company was notified of 

• Deolfilon nndvA, Kuoh », 189o! 
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-He is mistaken in his belief that both policies which he 
i the date of the destruction of his property were renewals, 
ites positively that the policy sued on was a renewal, and 
«s that the other one was also, though he does not state this 
rly. 

—It is not reasonable, that in so important a matter as that 
;ting additional insurance upon property already insured, in 
or, the agent of the company would receive from plaintiff a 
t that permission to make such other insurance should be 
d, and indorsed upon the policy, without inquiring as to the 
t, or particulars of such further proposed or existing insur- 
If there were such, such a request from its very vagueness 
hardly be regarded as a request at all, and if made, and 
litted to the fire clerk as said witness testified, was not 
nt. How could he enter anything definite in his books, or 
ihe policy, or act intelligently in the interest of his com- 
iipon a request so indefinite ? If plaintiff really was insured 
date of the issuance of the policy sued on, he could have 
[ the fact by the record and officers of the company in which 
I so insured, with certainty and precision, and he has failed 

JO. 

>ubt not plaintiff's good faith or truth, or that of Mr. 
lan, but in the face of Mr. Godat's statement, and its reason- 
ss and probability, and in view of Mr. Stockman's ill health, 
>ved, and of plaintiff's mistakes in his impressions as to 
important facts, and his habitual carelessness and inatten- 
> his insurance, I think the plaintiff has failed to make this 
Lai proof. 

were my conclusions deficient, the plaintiff must still fail 
;e a request so vaguely made, so carelessly received, and 
inioated, without statement of facts, amounts or particulars 
tion to the subject-matter, followed by no further supporting 

on plaintiff's part, and no record, note, or memorandum, on 
rt of defendant's officer in charge of such details, in my view 
law, does not amount to notice to the company, sufficient to 
he waiver of a plain and explicit condition, written on the 
I the policy. 

condition that the company's consent must be obtained, in 
g, and be indorsed upon the policy, otherwise, that additional 
nee would avoid the policy, must weigh against the plaintiff 
1 favor of the defendant, in determining this disputed issue of 
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fact, and the resulting question of law. That condition was not a 
thing of little importance. It entered deeply into the contract 
from its very nature. It was intended to protect the company 
from the risks that might result from oyerinsurance of the prop- 
erty. The presumption is, that the company would not waive it, 
without full information as to all details. 

While in my judgment, a waiver, by subsequent acts, or conduct 
of the parties, is provable by parol, or even by implication, — ^I yet 
think that the proof should be clear, consistent, precise, and suffi- 
cient, in all respects to carry moral conviction of the truth and 
the fact, that there was notice to the company, by plaintiff, and the 
resulting waiver in his favor, after full disclosure of all details and 
particulars on the part of the former, and full information to base 
considerate action, on the part of the latter. 

If he was not insured when he took out the poHcy sued on, and if 
he and Mr. Stockman are not mistaken in what they state, and their 
version of the facts be accepted as true throughout, even then, in 
order to have the effect contended for, i. e., that the company 
waived the condition, it would be encumbent on plaintiff to prove 
that, in December, 1886, when he took out the additional policy, 
to wit, that in the San Company, he gave the defendant company 
full knowledge thereof, as to all essential particulars. 

If, being fully informed, the defendant company had made no 
objection, they would be held as waiving the condition by silence 
and implication, and in such a case, the authorities cited and the 
arguments so ably advanced by plaintiffs counsel would have 
application and great weight. But there is no evidence to show 
that the plaintiff gave such information. 

I therefore think that the plaintiff has failed. 

Judgment for defendant, against the plaintiff, dismissing his 
petition, and for costs. 
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of Oregon. 

D. P. THOMPSON, Receiver, AppeU 

►HIENIX INS. CO., OF Brooklyn, New 

Property in the control of a receiver pending 1 
-was insured by the receiver with the und 
for himself and successors in that capacity, 
might concern. The policy was made payi 
name. Afterwards another receiver was si 

B«l€f y That a receiver may insure for the prote 
aathoritv from the court, or if the cost of s 
approval of the court. 

HeJ^, That the company is only concerned as 1 
the contract it is liable for the loss. 

Meld J That eauity will reform the contract to m 
tions of tne parties upon a suit by the subs 

• I>eciatOD rendered. Mftj 19, 1890. 
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Heldf That a change in the receivership was not a change in title or posses- 
sion within the meaning of a forfeiture clause in the policy. 

Hdd, That assurances by the company through authorized agents that the 
loss would be paid, which delayed action by the i)laintiff, were a waiver 
of the limitation clause. 

Haiuuln, J. 

This suit was brought July 10, 1886, by the appellant, who is 
the receiver in the case of Holladav vs. HoUaday in the Circuit 
Court of the County of Multnomah, in the state of Oregon. He 
seeks a decree reforming a policy of insurance issued by the Fhe- 
nix Insurance Company, of Brooklyn, New York, on the 2l8t day 
of April, 1884, and which purported, in consideration of the sum 
of three hundred dollars, and subject to the conditions named in 
the policy, to insure, for the term of one year, " E. S. Kearney, re- 
ceiver for Holladay vs. HoUaday, against loss or damage by fire to 
the amount of five thousand dollars," of which sum, four thousand 
dollars was on one-half interest in the Clarendon Hotel, in Port- 
laud, Oregon, and one thousand dollars on a like interest iu the 
furniture in the hotel building; and, the policy being reformed, 
for a decree for the amount insured with interest from the time 
when the toss was payable. The loss occurred on the night of May 
19, 1884. A demurrer to the original bill was sustained: 25 Fed. 
Rep., 296. Subsequently an amended bill was filed, to which also 
a demurrer was sustained, and the suit dismissed. From that de- 
cree the present appeal was prosecuted. 

By the terms of the policy the amount of the loss was payable 
sixty days after the required proofs were received at the company^s 
office in Chicago, and the loss ascertained in accordance with the 
conditions prescribed, unless the property was replaced or the 
company gave notice of their intention to rebuild or repair the 
damaged premises. 

The policy contained these among other provisions : — 

1. • • If tlie property be sold or transferred, or upon the commencement 
of foreclosure proceedings against, or sale under a trust deed of, or the exist- 
ence of a judgment lien upon, or the issue or levy of an execution against, any 
kind of property herein described, or if the property be assigned under any 
bankrupt or insolvent law, or any change takes place in title or possession 
(except in case of succession by reason of the death of the assured), whether 
by legal process or judicial decree or voluntary transfer or conveyance, • • * 
then, and in every such case this policy is void. 

4. If the interest of the assured in the property be any other than the ab- 
solute fee- simple title, or if any other person or persons have any Interest 
whatever in the property described, whether it be real estate or personal 
property, * * it must be so represented to the company and so expressed 
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m and under the control of Kearney as receiver. By the 
pointing the receiver he was directed and empowered to 
session of, manage, control, and keep the property safely 
;he best interests of the parties who should be adjudged 
thereto, or as the court might direct Kearney being de- 
effect insurance for himself and his successors in the re- 
p, as well as for the benelQit of whom it might concern, on 
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an undiTided half interest in the hotel building for the 
four thousand dollars, and on a like interest in the furniture : 
thousand dollars, pending the suit of Holladaj tb. HoUadf 
having been solicited by the defendant to take insurance 
capacity as receiver, it was understood and agreed, on the ! 
April, 1884, between the company and himself as receiver, tl 
former would insure, as above indicated, against loss or <] 
by fire, for the full term of one year from April 27, 1884 
making the loss and the policy payable to him as receiver ; 
his successors, as well as for the benefit of whom it might c( 
and that it would take from him, as receiver, the sum oj 
hundred dollars as premium. On the day last named the coi 
with the intent to carry this agreement into effect, made the 
in question and delivered it to Kearney. At the time c 
agreement it was distinctly informed that the property agr 
be insured was in dispute in the above suit, and that Eearn 
no interest in it except as receiver. Nevertheless, by accidei 
mistake of both Kearney and the company, the loss was mad 
able to Kearney, receiver in the above suit, instead of to t 
ceiver and his successors, and for the benefit of whom it 
concern ; and the policy was issued without the usual clause 
monly inserted in such policies and agreed upon, namely, th 
insurance was effected for whom it might concern. It was 
ered by the company, and received by Kearney, in the full 
and understanding that the interests of the parties to that sui 
insured and protected by it in accordance with the direct 
Kearney and with the above understanding and agreement hi 
him and the company. The company did not at once colle 
premium, but extended the customary credit therefor to t 
ceiver as such and not otherwise. 

On the 14th of May, 1884, an order was made, accepting tl 
ignation of, and removing Kearney as receiver, and appointii 
present plaintiff in his stead, such resignation to take effeci 
the latter duly qualified and entered upon the performance 
duties as receiver. The order directed the delivery to pi 
upon his qualification all property held or controlled by Kc 
as receiver, which embraced, among other things, the*pol 
suit and the property insured or intended to be thereby in 
The plaintiff qualified as receiver on the 19th of May, 1884, b 
fire resulting in the loss sued for occurred before Kearney 
rendered the possession and control of the property. S 
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quently to May 19, 1884, the policy was deliyered by Kearney to 
the plaintiff. ^ 

The plaintiff immediately after the fire delivered to the companj 
written notice of it, and, as soon as possible thereafter, and more 
than sixty days prior to the commencement of this suit, rendered^ 
onder oath^ a particular account of the loss, in which was included 
a statement of other policies, with the written portions thereof. 
.The proofs of loss were delivered to the company and were ac- 
cepted and retained by it without making any objections to them. 

About thirty days after the fire and after the acceptance of the 
proofs of loss, the plaintiff threatened to commence suit, and informed 
the company's agent that he would do so. The defendant thereupon, 
by its duly authorized agents, stated to the plaintiff that under the 
provisions of the policy no suit could be brought until sixty days 
had elapsed after the receipt of the proofs of loss, and directed the • 
plaintiff's attention to the provisions of the policy. These agents 
then and there further represented to the plaintiff that no question 
was n^ade as to the loss or its payment, except that the company 
was considering the fact that a change had occurred in the receiver- 
ship, l^hey also asserted and represented to him that they had 
written to the company advising payment, and informed him that 
it would undoubtedly so do. Afterwards, on the 27th of June, 1884, 
the defendant, by its agents, demanded the payment of the pre- 
mium upon the policy of insurance, assuring the plaintiff at the 
time that the loss would undoubtedly be paid as soon as the home 
office could act thereon. Belying on £hat representation, the plaint- 
iff, on the day just named, paid to the company the sum of 
three hundred dollars as premium on the policy, and three dol- 
lars for the state stamp thereon. These sums were paid to the 
company out of the funds in his hands as receiver. Subsequently, 
and after the expiration of sixty days from the receipt of the proofs 
of loss, the company, by its agents, repeatedly assured the plaintiff 
that it would pay the loss. By reason of those repeated assurances 
and promises he neglected, failed, and was prevented, for some time 
after sixty days from the delivery of the proofs of loss, to bring suit 
for the amount insured. Long prior to the commencement of this 
suit the plaintiff applied to and requested the company to act to- 
ward him in such a way as was fair, equitable, and just, to correct 
and reform the policy, and to adjust and pay to him as receiver the 
sum named in the policy ; but it has neglected and refused to com- 
ply with any of those requests. 
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By an order entered July 9, 1885, in the suit of HoUaday va.Hol- 
laday, the plaintiff was directed to institute this suit, and take all 
necessary steps to have the policy reformed and to recover the 
amount due thereon. 

Do these facts, which are admitted by the demurrer, make a case 
for reforming the policy, and entitle the plaintiff to ft decree for 
the amount insured ? 

The first contention of the company is that the receiver, Kearney, 
had no authority, without special instructions from the court, to 
incur expenses or liability for insurance premiums. In support of 
this proposition its counsel cites Cowdrey &c. vs. Galveston, &c. B. 
R. Co. (93 U. S., 362), where one of the questions was whether a re- 
ceiver of a railroad company should be allowed for expenditures 
made by him, without the previous sanction of the court, in de- 
feating a proposed municipal subsidy in aid of the construction of 
a railroad parallel with the one in his hands. It was held that such 
expenses were properly disallowed, although £he proposed road, if 
constructed, might have diminished the future earnings of the one 
in his charge. This court said that to permit a receiver to deter- 
mine questions of that character, and upon such determination, 
appropriate funds in his custody, would sanction a principle that' 
would open the door to all sorts of abuses. It added that " a re- 
ceiver is not authorized, without the previous direction of the court, 
to iijcur any expenses on account of property in his hands beyond 
what is absolutely essential to its preservation and use, and contem- 
plated by his appointment." Of the soundness of this general 
principle no doubt can exist, though difficulty may sometimes arise 
in its application to particular cases. Due regard must always be 
had not only to the nature and surroundings of the property in the 
custody of the receiver, but to the exigencies of the moment when 
he may be required to take action involving the safety of pro- 
perty in his charge. We do not doubt that under some circum- 
stances a receiver would be derelict in duty, if he did not cause 
property in his hands to be insured against fire. The case last 
cited is authority for the principle that,. without the previous sanc- 
tion of the court, a receiver may incur expenses that are absolutely 
essential for the preservation of the property in his custody. But 
if this were not so, and if, without the previous order of the court, 
he applies funds in his hands for such purpose, the contract for in- 
surance will not, for that reason, be void, as between him and the 
insurance company. It appears from the policy that the company 
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was informed as to the capacity in which Eearnej acted, namely, 
" as receiver for HoUaday vs. HoUaday." According to the amended 
bill, it knew the precise nature and extent of the interest rep- 
resented by him, and that he had no personal interest in the prop- 
erty insured. If the court, whose ofiScer he was, had directed him 
to procure insurance, the present objection could not be urged with 
the slightest expectation of its being sustained. And yet, whether 
Kearney exceeded his authority, or rightJy applied the funds in his 
hands, are questions in which no one is concerned, except himself, 
the court to which he was amenable, and the parties interested in 
the property in his charge. If he was not, technically, authorized 
to use the funds in his hands to pay for insurance, still, upon the 
settlement of his accounts, if he acted in good faith, the court might 
allow him any sums paid out for that purpose. He held such re- 
lations to, and was under such personal responsibility for the 
safety of, the property, that he could make a valid contract of in- 
surance, although hid use of the funds in his hands for that pur- 
pose was subject to the approval of the court. In Tempest vs. Ord 
(2 Merivale, 56). Lord Chancellor Eldon said that '' formerly, the 
court never permitted a receiver to lay out money without a pre- 
vious order of court. But now, where the receiver had laid out 
money without such previous order, it was usual to refer it to 
the master to see if the transaction was beneficial to the parties ; 
and if found so, the receiver was allowed the money so laid out." 
Upon this point, Brown vs. Hazelhurst (54 Md., 26, 28), is instruct- 
ive. In that case, objections were made to allowing a receiver for 
sums paid by him, without the previous sanction of the court, for 
insurance. The court said : " There is no doubt cf the general 
rule, and it is a wholesome one, that a receiver will not be permit- 
ted to lay out more than a small sum at his own discretion, in the 
preservation or improvement of the property under his charge ; 
but he should, in aU cases where it is practicable, or the circum- 
stances of the case will permit, before involving the estate in ex- 
penses, apply to the court for authority for so doing. But this 
general rule, however salutary it may be, should not be so rigidly 
and sternly enforced as to work wrong and injustice where the re- 
ceiver has acted in good faith, and under such circumstances as 
will enable the court to see that if previous authority had been ap- 
plied for, it would have been granted. The justice and right of the 
matter must depend, to a great extent, upon the special circum- 
stances of each case that may be presented." In the present case, 
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the only question that Bhould concern the insurance company is, 
whether, under the terms of the contract, it is liable for the loss. 
That question is to be determined by the contract it made, without 
inquiring where the receiver got the money with which to pay 
premiums, or as to his authority to use the funds in his hands for 
the purpose of effecting insurance. If the company is not compel- 
led to pay for the loss in question except as the contract provides, 
it ought to be satisfied ; especially as the demurrer admits that, 
after the loss, it collected from the plaintiff the premium of three 
hundred dollars which it knew or had reason to believe came out of 
funds in his hands as the successor of Kearney in the receivership. 
The next question to be considered is whether the amended bill 
makes a case for the reformation of the policy. Its allegations, 
which are admitted by the demurrer to be true, show that before 
the policy was issued, the agreement between Kearney and the 
company was, that the insurance should run to him as receiver, and 
to his successors, and also to those whom it might concern ; and 
that by inadvertence, accident, and mistake, upon the part both of 
Kearney and the company, the policy was not so framed. The policy 
runs to "E. S. Kearney, receiver for HoUaday vs. Holladay." 
Whether Kearney's successor in the receivership might not recover 
upon the policy as it is (there being no question of limitation in the 
case), especially upon proof that the parties intended the insurance 
to cover the interest which the receiver (whoever he was at the time 
of the loss) represented, is a question that need not be considered. 
If, by inadvertence, accident, or mistake, the terms of the contract 
were not fully set forth in the policy, the plaintiff is entitled to 
have it reformed, so as to express the . real agreement, without 
the necessity of resorting to extrinsic proof. The case made by 
the amended bill is within the decision in Snell vs. Insurance 
Company (98 U. S., 85), where the court said : " We have before 
us a contract from which, by mistake, material stipulations have 
been omitted, whereby the true intent and meaning of the parties 
are not fully or accurately expressed. A definite, concluded agree- 
ment as to insurance, which, in point of time, preceded the prepara- 
tion and delivery* o{ the policy, is established by legal and exact 
evidence, which removes all doubt as to the understanding of the 
parties. In the attempt to reduce the contract to writing there has 
been a material mistake, caused chiefly by that party who now 
seeks to limit the insurance to an interest in the property less than 
that agreed to be insured. The written agreement did not effect 
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that which the parties intended. That a court of equity can afford 
relief in such a case is, we think, well settled bj the authorities." 

It is said that a decree reforming the policy ought not to be 
made, because it appears from one of its clauses, in respect to 
which no mistake is alleged, that the policy is void. If this position 
be correct there is an end of the case; for, as was well said by the 
learned judge below, the court will not reform a contract merely 
for the sake of reforming it, but only to enable some party to assert 
rights under it as reformed. The clause alluded to is the one de- 
claring that if ''any change takes place in title or possession (except 
in case of succession by reason of the death of the assured), 
whether by legal process or judicial decree or voluntary transfer or 
conyeyance, * * then and in every such case this policy is void." 
It is contended that there was a change in title and possession 
before the fire, and that such change occurred when, under the 
order of the court, the plaintiff qualified as the successor of Kear- 
ney in the receivership. If this position be well taken, it only ren- 
ders clearer the right of the plaintiff to a decree correcting the 
policy; for, if it be made to conform to the original agreement, 
there would be no pretence to say that the accession of the plaintiff 
to the receivership would have been a change in title or possession, 
within the meaning of the parties. But it is not true that the 
amended bill shows a change of possession before the fire. It dis- 
tinctly alleges that Kearney had not surrendered possessioD of the 
property when the fire occurred. By the order appointing him, 
his resignation took effect when his successor entered upon bis 
duties. It may, therefore, be said that the plaintiff had not, when 
the fire occurred, actually entered upon the performance of his 
duties. But, in our judgment, the above clause of the policy does 
not necessarily import that a mere change of receivers would work 
a change either in title or possession. The title to property in the 
hands of a receiver is not in him, but in those for whose benefit he 
holds it. Nor in a legal sense is the property in his possession. 
It is in the possession of the court, by him as its officer: Wiswall 
vs. Sampson, 14 How., 52, 65; Heidritter vs. Elizabeth Oil Cloth Co., 
112 U. S., 294, 304; Union National Bank vs. Kansas City Bank, 
just decided. So that where a policy runs to a receiver in a desig- 
nated suit, a mere change of receiver does not involve a change in 
title or possession. If an insurance company intends its policy to 
mean otherwise it must express that intention more distinctly than 
was done by the defendant. If a policy is so drawn as to require 
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interpretation, and to be fairly susceptible of two different 
tions, the one will be adopted that is most favorable to the 
This rule, recognized in all the authorities, is a just one, 
those instruments are drawn by the company : National I 
Insurance Co., 96 U. S., 673, 678. 

It remains only to consider the question arising out 
clause of the policy limiting the time within which a suit o 
against the company for the recovery of a claim arising c 
provisions may be sustained. While the validity of such a 
tion cannot be disputed (Riddlesbarger vs. Hartford Inc 
Wall., 386, 389), we do not doubt that it may be waive<3 
company. And such waiver need not be in writing. It n 
from such a course of conduct upon its part as will equital 
it from pleading the prescribed limitation in bar of a suii 
insured. It is to be observed that, by the terms of the pc 
company is not obliged to pay any claim until after the e3 
of sixty days from the receipt of the proofs of loss at its 
Chicago, and the ascertainment of the loss in accordance ' 
terms of the policy. A suit, therefore, within the sixty df 
the loss is so ascertained would, upon the theory of i. 
pany, be of no avail to compel payment if it chose to p 
above clause in bar of the action. So that, practically, the 
is limited to ten months within which he may sue as < 
And yet the twelve months within which suit must be br 
made to commence at " the date of the fire," not from the d 
the loss is payable. There are, it is said, adjudged cases thi 
authorize such a construction of this policy as would give 
sured the whole term of twelve months from the date when 
demand, as of right, that his claim for loss be satisfied: 
Clinton Fire Ins. Co., 30 Fed, Rep., 668; Steen vs. Niag 
Ins. Co., 89 N. Y., 315, 322; Spare vs. Home Mut. Ins. Co., 
Rap., 568, 570; Mayor, Ac. vs. Hamilton Fire Ins. Co., 39 I 
48; Hay vs. Star Fire Ins. Co., 77 N. Y., 235, 244; ChamUc 
Paul F. & M. Ins. Co., 21 Minn., 85; May on Ins., section 4 
2d ed. We waive, however, any expression of opinion, 
present attitude of the case, as to the view announced 
cases, for its disposition only requires us to hold, as we 
the allegations of the amended bill, bearing upon this po 
tain the right of the plaintiff to bring this action, althoogi 
not commenced until after the expiration of twelve mon 
the date of the fire. Those allegations are to the effect 
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SUPKEME COURT OF INDIANA. 



ROGERS ET AL, 

PHENIX INS. CO.*; 

The policy provided that, if the baildings became vacant without 

indorsed y it should be void. 
Held, That a rule by the company, that vacancy should not be pen 

more than thirty days, read by the agent to the insured and re 

by him to be a part of the contract, did not affect the policy, 

properly stricken from the complaint. 
The policy provided that it was based on the ** representationa" in 

cation, every statement of which 'Ms hereby specifically made a 

and a part hereof.'' 
Heldj That in case of ambiguity the construction must be in favor < 

sured, and the statements in the application must be coustrued 

sentations and not warranties. 
Heldf That an immaterial variance in the age or value or size of t 

ing did not avoid the contract. 
Heldj That statements as to value of buildings and land were mere e: 

of opinion. A representation as to the value of one building ^ 

affect recovery on another where each was covered for a specifi 
An allegation that the house was occupied when insured and a 

became vacant, setting out a copy of the application and den 

mistake in the policy, states a good defense. 
Where the agent is informed by the applicants that they cannot 

the data, out if he can fill up the application from other source 

icy will be taken, and is signed in blank and filled up by the ag 

out reading the contents to the insured, the company will be re 

for false statements. 

J. S. ScoBEY, for Appellants. 

J. McCabe & Son, for Appellee. 



On the 27tfa day of December, 1884, the appellee execut< 
appellants a certain policy of insurance, insuring certain 
of the appellant against loss by fire. The total amount o 
surance was $1,000, and was distributed on the pro] 
appellant as follows: " $700 on one-story, shingle-roof, fran 

* Deciaion rendered, Jumary 10, 1890. 
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ing, occupied by a tenant, No. 1 (including foundation, cellar, or 
basement walls); $100 on shingle-roof, frame bam No. 1 (including 
foundation); $150 on shingle-roof frame granary; $50 on smoke- 
house." The dwelling-house was destroyed by fire, and this action 
is to recover the $700 insurance thereon. Motions were made and 
sustained to strike out parts of the complaint. An answer in ten 
paragraphs was filed by appellee, and demurrers were addressed to 
the several paragraphs, and overruled as to tjbe 2d, 7th, 8th, 9th, 
and 10th paragraphs and exceptions, and appellants filed a reply to 
the 2d, 7th, 8th, 9th, and 10th of answer, to which reply there was 
a demurrer filed and sustained, and judgment on demurrer in favor 
of appellee. 

The first error assigned is in sustaining the motion to strike out 
parts of complaint. The policy contained a condition that "if the 
buildings be or become vacant or unoccupied, or be used for any 
other purpose than as mentioned in said application, then the policy 
should become void;" and the averments which were struck out of 
the complaint were to the effect that before the plaintiffs made the 
application for the insurance, and before the insurance policy sued 
on was issued, the defendant made and promulgated a rule that a 
vacancy of property insured should not be permitted over thirty 
days at any one time, and that when the vacancy of the property 
insured became chronic the defendant did not want the risk; that, 
at the time of making the application for the insurance in contro- 
versy in this case, the authorized agent of the defendant, and the 
agent through whom said insurance was effected and the policy 
issued, read the said rule to the plaintiffs, and declared and repre- 
sented to the plaintiffs that the construction put upon said rule by 
the defendant was that said rule formed a part of said contract of 
insurance, and superseded and annulled the condition in the policy 
providing said poHcy should become void on the property becoming 
vacant, and that the policy would be valid if the property did not 
remain vacant for more than thirty days at any one time; that 
plaintiffs paid the sum of $11.30 for said insurance, and that said 
rule became and was a part of said contract of insurance; that the 
property became vacant on the 19th day of November, 1885, and 
was burned upon the 21st day of November, 1885, and that such 
vacancy occurred without the order, knowledge, or consent of the 
plaintiffs, or either of them, by the tenant vacating the same. 

There was no error in the court sustaining the motion to strike 
out this part of the complaint. It alleges no mistake in the policy 
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of insurance. It admits that the policy was executed as it was 
intended to be, including the proviso that the policy should become 
void if the building should be allowed to become vacant; and the 
effect of the allegation is that the agent misrepresented the legal 
liability of the company on the policy. Suppose the company had 
made and promulgated a rule as alleged, viz.: *< Remember, our 
rule is not to permit vacancy over thirty days at any one time, and 
when this vacancy becomes chronic we do not want the risk at all." 
This would not prevent the company from making a written con- 
tract of insurance on the terms stated in the policy. The condition 
in the policy is that "if the above-mentioned buildings be or 
become vacant or unoccupied, or be used for any other purpose 
than is mentioned in said application, without consent indorsed 
hereon, the policy shall be null and void." The fair construction of 
the stipulation in the policy and the rule, if the rule entered into 
the policy, as contended, we think is that the company will permit 
a vacancy for the period of thirty days, provided its consent is 
indorsed on the policy, and if the vacancy continues until it becomes 
chronic the company does not want the risk at all; and the insured 
took the policy with the stipulation contained in it that the policy 
should become void if the premises were allowed to become vacant 
without the consent of the company indorsed thereon, or of an 
agent on th% part of the company, upon the application of the 
assured to indorse his policy, and allow a vacancy for thirty days, 
but, if the vacancy continued from time to time until it became 
chronic, the company did not want the risk, and would not consent 
to the vacancy; and the rule would not abrogate the stipulation in 
the policy, as contended by the counsel for appellant, even if the 
rule was in full force, and entered into and constituted a part of 
the policy, which we do not decide . Upon either theory, the 
motion to strike out was properly sustained. 

The next alleged errors complained of are sustaining demurrers 
to each of the 2d, 7th, 8th, 9th, and 10th paragraphs of answer. 
Counsel for appellant state that ''they alike present in bubstance 
the same question," and discuss the ruling in sustaining the de- 
murrers to the 8th, 9th, and 10th paragraphs, and we consider only 
the ruling presented and discussed. The 8th paragraph of answer 
alleges that the policy sued on was issued at defendant's general 
office at Chicago, HI., by its general agent, on the sole information 
contained in plaintifEis' application taken by defendant's local agent 
at Greensburg, Ind., and forwarded by him to said office, and whose 
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to be insured in the Phenix Insurance Company, and I warrant the answers 
to each of the foregoing questions to be true," 

— which application is signed by Mary Rogers. In the body of the 
policy of insurance issued the following statement is contained: — 

This insurance is based upon the representations contained in the assured's 
application ; of even number herewith, on file in the company's office in 
Chicago, Illinois, each and every statement of which is hereby specifically 
made a warranty and a part hereof; and it is agreed that, if any false state- 
ments are made in said application, this policy shall be void, etc. 

It is expressly stated in the policy that the insurance ''is based 
upon the representations " contaiued in the application. The lan- 
guage used in the application and in the policy construes the state- 
ments in the application as representations, but also seeks to 
construe them as warranties. It is a well-recognized rule of con- 
struction that, when the language used in & policy is capable of two 
constructions, the one most favorable to the assured shall be given 
to it, but the appellee in this case seeks to place a narrow construc- 
tion on the language used, and the coustruction most faTorable to 
itself. In the case of Burkhard vs. Insurance Co. (102 Pa. St., 
263), the court says: "The true principle of sound ethics," says 
Chancellor Kent, "is to give the contract the sense in which the 
person making the promise believed the other p&rty to have 
accepted it." A just sense should be exercised in so interpreting it 
as to give due and fair effect to its provisions. 2 Kent, Comm., 
657. When a party uses an expression of his liability having two 
meanings, — one broader, and the other more narrow, and each 
equally probable, — he cannot, after an acceptance by the other con- 
tracting party, set up the narrow construction. 2 Whart. Cont., § 
670. Hence, when an insurance company tenders a policy to a 
party seeking to be insured, and uses in the policy ambiguous 
words, these words will be held to have the meaning most favorable 
to the insured, as the presumption is that on this construction he 
took the policy. To the same effect is the decision in the case of 
Bank vs. Insurance Co., 95 U. S., 673. In the case of Moulor vs. 
Insurance Co. (Ill U. S., 335), it is held that " when a policy of 
insurance contains contradictory provisions, or has been so framed 
as to leave room for construction, rendering it doubtful whether the 
parties intended the exact truth of the applicant's statements 
to be a condition precedent to any binding contract, the court 
should lean against that construction which imposes upon the 
assured the obligations of a warranty." This same rule of construc- 
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tion was adopted and held by this court in the case of Insurance 
Co. va Hazelett, 105 Ind., 212. The complaint is based upon the 
policy o( insurance, and a copy of the policy is filed with and made 
a part of it, and the answer is based on the application, on the 
theory that the statement made as to the age of the building is a 
warranty, and alleging a breach of the warranty. The application 
and (policy must be construed together, and, so construing them, the 
statements in the application do not constitute a warranty, but are 
representations, and must be treated as such in determining the 
liability of the company upon the policy. The construction given 
to the policy is a just one. If construed to be a warranty, the state- 
ments must be literally true, else they avoid the policy. It would 
hardly seem consistent that fair-dealing persons would intend that 
an immaterial variance in the age or value or size of a building 
which was in no Way detrimental, and which did not render the risk 
more hazardous, should vitiate the contract; but, if false and mate- 
rial, then it would affect' the rights of the parties. The age of a 
building is a matter which a person might be very liable to be mis- 
taken about; and, if the statement in the application be held to be 
a warranty, a slight variance in the age of the building, though it 
in no way affected the risk, would render the policy void. This 
representation made in the application for insurance in this case 
cannot be held to constitute a warrant)-. The court erred in over- 
ruling the demurrer to this paragraph of answer. 

The ninth paragraph alleges a warranty that the land on which 
the dwelling-house was situate was 37 acres^ and was of the value 
of $50 per acre; whereas, in fact, it was not worth more than $25 
per acre. This, as has been held by this court, is nothing more than 
an expression of opinion as to the value of the land, and must have 
been so received, understood, and treated by the company; that all 
the warranty amounts to is that such is his opinion as to the value 
of the land or property: Pickel vs. Insurance Co., 119 Ind., 291; 
Insurance Co. vs. Pickel, 119 Ind., 155. This paragraph of answer 
is bad. and the court erred in overruling the demurrer thereto. 

The tenth paragraph of answer alleges a warranty as to the value 
of the bam insured by said policy, that it was of the value of $200, 
and that the granary insured by the policy was of the value of $300; 
that in fact the bam was not worth more than $100, and the granary 
not worth more than $100. This paragraph of answer was bad 
upon two theories. It is a mere expression of an opinion as to the 
value. The policy of insurance stipulates a separate amount of 

TOL. XIX.-82. 



Digitized by 



Google 



498 Beport of Decisions. [Jtt/ie, 

insurance on each building; and a representation or warranty 
relating exclusively to one of the buildings would not defeat a 
recovery of the insurance on the other. The suit is for the insur- 
ance upon the house, which was alone destroyed by fire : Pickel vs. 
Insurance Co., supra, and Insurance Co. vs. Pickel, supra. 

The seventh paragraph alleges a warranty as to the value of the 
house insured. For the reason heretofore stated this paragraph 
was also bad, and demurrer should have been sustained. 

The second paragraph alleges that the house was occupied when 
the policy issued, and that it became vacant in violation of the con- 
ditions stated in the policy, and was burned while vacant, and 
denies there being any mistake in the policy, and sets out a copy of 
the application for said insurance. This paragraph states a good 
defense. 

The next error assigned is the sustaining of the demurrer to the 
plaintiffs reply to the 2d, 7th, 8th, 9th, and 10th paragraphs of 
answer. To avoid the condition in the policy that it shall become 
null and void if the property shall become vacant it is alleged in 
the complaint that it was agreed between the plaintiffs and the 
agent of the defendant, who agreed, that the words, "or if the above- 
mentioned buildings be or become vacant or unoccupied," should 
be stricken out of said policy, and the words, " Our rule is not to 
permit vacancy over thirty days at any one time," should be in- 
serted in said policy, and that the terms of the policy agreed upon 
to be issued to the appellants by the defendant were not to become 
forfeited unless the property should become and remain vacant 
thirty days, and that by the mutual mistake of appellants and 
appellee the words to be stricken out were left in, and words to be 
inserted were left out; that the propei*ty became vacant, without 
the knowledge or consent of either of the appellants, on the 19th 
day of November, 1885, and two days thereafter the dwelling-house 
casually took fire, and burned down; and there was a prayer for a 
reformation of the contract. 

The plaintiffs' reply to said paragraphs of answer contained the 
following averments: "For reply to said 2d, 7th, 8th, 9th, and 10th 
paragraphs of said answer, and each of them, plaintiffs say that, at 
the time of the making of said application for said insurance sued 
on, said Edward H. Eogers, who then and there acted for his said 
wife, Mary J. Rogers, having in his possession an unexpired policy 
of insurance upon said property, said J. H. St. John, then and there 
beiiig the agent of the defendant, greatly desired said plaintiffis to 
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that it was all right, and that as a matter of form the i 
company wanted her name signed thereto by herself, whi 
his request, did, as aforesaid ; that said St. John in no mannc 
form, in connection therewith, acted as the agent of said 
or either of them. And they further aver that the makii 
application, whether true or false as to the facts therein 
the act and deed of the defendant, and its agent acting \ 
plaintiffs giving them no information as to said property 
or as to its value, age, condition, or situation, or of the qi 
value of the land; that at the time of, and concurrent 
signing of said blank application, said defendant then ( 
contracted and agreed, as to said vacancy clause in the c 
of said policy, to and with the plaintiffs, for the vacan 
therein as the same is stated and pleaded in the complai 
action, and for and upon the consideration therefor pai 
plaintiffs to said defendant; the agreement as to vac 
the signing of the blank application, being one and 
transaction. " 

In the case of Pickel vs. Insurance Co., supra, this cc 
'* An agent authorized to take applications for insurance i 
deemed to be acting within the scope of his authority wh 
up the blank application of insurance; and if, by his fault 
gence, it contains a misstatement, not authorized by \hi 
tions of the party who signed it, the wrong should be in 
the company and not to the assured. * * * And when 1 
thus authorized by his company to take applications for i 
without the knowledge of the applicant, writes false a 
questions contained in the application, contrary to the dir 
the applicant, who makes true answers to such questions, 
pany will be estopped by the answers thus written by i1 
In Dunbar vs. Insurance Co. (72 Wis., 492), it was held 1 
the agent of an insurance company filled out an applica 
without inquiry from the insured, inserted therein an am 
ing that the property was unincumbered, and prenented \ 
cation to the insured for signing, without acquainting hii 
contents, and the latter signed it, not knowing that it < 
such statement, the insured was not bound by the state] 
that the company could not avoid the policy on the groi 
falsity: Insurance Co. vs. Pearce, 39 Kan., 396; Assuran- 
Eector, 85 Ky., 294. It is the well-settled doctrine that 1 
of an insurance company, in filling blanks in the applicai 
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rescribes the terms on which it 
\ it to writing, and procures tt 
of the property, and she pays 
ce is issued. If any wrong y 
vas made, it was done and e 
cannot take the benefit of a v 
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the policy to avoid averment of vacancy in the second paragraph. 
It is not a good reply as to the second paragraph. 

It is contended by counsel for appellee that the complaint is insuf- 
ficient, and therefore none of the errors assigned by appellants are 
available for a reversal of the judgment. The complaint was not 
tested by a demurrer, and we agree with counsel that the tran- 
script is very informal; but after some effort we think we have 
been able to decipher it, and determine what the averments of the 
complaint are, although they are not very systematically arranged. 

It is contended by counsel that the complaint does not show that 
the assured is the sole and unconditional owner in fee of said 
property. It avers that Edward H. had no interest in the policy; 
that he was named in it by reason of the fact that he was the hus- 
band of Mary J. ; and it avers that the application was made by 
Mary J. Bogers alone, '' who was then and there the sole owner of 
said property by deed in fee-simple." The complaint, we think, 
contains sufficient allegations to entitle the plaintiff, Mary J. Eog- 
ers, to recover, and we do not deem it necessary to state all of the 
averments in this opinion; but, .as it appears in the record, the 
amendments are separate from the original complaint, and cause 
confusion in the record. If we are correct in this, it is a practice 
that ought not to be tolerated, and the complaint as amended ought 
to be redrafted into one pleading. 

For the error of the court in overruling the demurrer to the 7th, 
8th, 9th, and 10 paragraphs of answer the judgment must be re- 
versed. Judgment reversed, at costs of appellee, with instructions 
to the court below to sustain the demurrer to the 7th, 8th, 9th, and 
10th paragraphs of answer, and to order the complaint redrafted, 
and a reformation of the issues in accordance with this opinion. 
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COUBT OP APPEALS OP KENTUCKY. 



BICHARDSON'S ADM'R^ 

vs. \ 

GERMAN INS. CO.* ) 

A policy stipulating to indemnify the insured, liis executors, administrators, 
and assigns is not avoided by the death of the insured prior to the loss. 

A forfeiture provision in such policy in case of any chance in the title, use of 
occupation, does not refer to a change directly resulting from the death 
of the insured. 

P. B. Thoicpson, Sr. , and H. C. Kautfman, for AppeUant. 

D. S. Clay, for Ajjpellee. 

Xjewis, C. J. 

This is an appeal from a judgment dismissing an action instituted 
by appellant, administrator of the estate of Joseph Bich^dson, 
to recover of appellee value of a dwelling-house and furniture 
destroyed by tire, which yrsLS insured by a policy issued to 
decedent. 

As all other conditions necessary to recover appear, from allega- 
tions of the petition, to exist, the single question presented is 
whether the policy became void, and of no effect, upon death of 
the assured, which occurred before destruction of the property. 
The policy, dated March 17, 1883, contains the following: — 

The German Insurance Company, by this policy of insurance, in considera- 
tion of two notes for $26.50, do insure Joseph Richardson against loss or 
damage by fire and lightning, to the amount of | , on ♦ ♦ * dwelling- 
house and furniture. * * * And the said company hereby agree to make good, 
unto the said assured, his executors, administrators, and assigns, all such 
immediate loss or damage, not exceeding in amount the sum insured, nor the 
interest of the assured in the property, nor the cash value of any building or 
other property at the time of loss, as shall happen by fire or lightning to the 
property above specified, from the 10th day of March, 1883, at 12 o'clock, 
noon, to the 10th day of March, 1888, at 12 o'clock noon, except such portion 
of the above-mentioned period of time as this company shall hold against the 
* DecifttoD rendered, February 20, 1890. 
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insuTed any promissory note past due and unpaid in whole or part; and dar- 
ing Bach portion of time the policy shall be null and void, and so continue till 
snch promissory note is fnlly paid. Following provisions iu regard to amount 
of loss and damage to be estimated, and right of the company to repair or 
rebuild the property destroyed, and others having no application to this case, 
is this clause in the policy: '' If there is, or shall be, other prior, concurrent, 
or subsequent insurance, whether valid or not, on said property, or on any 
part thereof, without the company's consent hereon; or if said building * * * 
now is, or shall become, vacant or unoccupied; or if the hazard shall be 
increased in any way; or if the property, or any part thereof, shall be S"ld, 
conveyed, incumbered by mortgage or otherwise, or any change takes place 
in the title, use, occupation, or possession thereof, whatever; or if foreclosure 
proceedings shall be commenced; or if the interest of the insured on said 
property, or any part thereof, now is, or phall become, any other or less than 
a perfect legal and equitable title and ownership, free from any lien what- 
ever except as stated in writing hereon; or if the building or buildings stand 
on leased land, of which the assured has not a perfect title; or if this policy 
shall be assigned without written consent hereon,— then and in every nnch 
case this policy shall be void. 

The right was in terme given to the insurance company to termi- 
nate the policy at any time by giving notice to that effect, and 
refunding unearned premium, and also to the insured, to be, how- 
ever, exercised only after full payment of premium. 

According to the only meaning we think the language used 
fairly capable of, the property was insured for a specified period of 
time, which could, after the premium had been fully paid, be 
adjudged by the compiny only upon notice and refunding the 
unearned part of the premium; and it agreed to make good unto, 
not merely the insured himeelf, but his executors, administrators, 
and assigns, the immediate loss or damage that might happen by 
lire or lightning to the property at any time during that period, 
whether before or after his death. And, therefore, to treat that 
event as ipso facto a termination of the policy, and liability under 
it, would be contrary to the express terms of it, render the stipula- 
tion for payment to the personal representative of the insured 
superfluous, and allow the company to retain the fuU consideration 
paid, while being held to only part performance of its agreement. 
It is true, as argued, the property might have been destroyed 
before, though the loss not made good until after, his death; but 
the stipulation of the company to pay his personal representative 
was not necessary to meet such contingency, because the amount 
due could have in that case been collected without. On the other 
hand, it is both rational and provident for a person obtaining a 
policy of fire insurance to have provision in it against destruction 
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of the property after his death; and in such case the stipulation 
mentioned becomes applicable and necessary. It seems to us the 
force and effect of language so comprehensiye and clear should not 
be neutralized, or to any extent impaired, by a subsequent forfeit- 
ing clause of a policy of insurance, unless the words used for that 
purpose be so definite, explicit, and free from ambiguity as to leave 
no other reasonable alternative; for, while forfeitures are not 
favored by the law, and provisions in a contract therefore are 
always to be strictly construed, the terms of a policy of insurance, as 
said in Insurance Co. vs. Jackson (16 B. Mon.. 242), should be 
liberally construed for the benefit of the insured, and so as to 
effectuate, as far as may reasonably be done, the indemnity he 
justly expected. It is evident the clause referred to was prepared 
with care, and a purpose to guard every supposed right and inter- 
est of the company; yet, of the seven distinct causes for forfeiting 
the policy therein enumerated, not one of them,|in express terms 
or by fair implication, relates to or includes the death of the insured, 
nor is it anywhere mentioned as a condition or cause for forfeiting 
or terminating the policy. The only part of the clause which can 
be construed to have any relation at all is expressed as follows: 
" Or any change takes place in the title, use, occupation, or posses- 
sion thereof, whatsoever;" and that, we think, does not necessarily 
or properly refer to a change unavoidably resulting from his death, 
but rather to such as might be caused or suffered by act of the 
insured while living, which is the case in each one of the other 
causes or conditions set forth in the forfeit clause, as well thoBe 
which precede as those following the one quoted. But, be thatVs 
it may, each condition of forfeiture mentioned may, without 
destroying or lessening its proper meaning or effect, be reconciled 
with a continuation of the policy after such death to the end of the 
period; and it therefore should be done, rather than defeat what 
was elsewhere in the policy clearly provided for. We have been 
referred to the cases of Sherwood vs. Insurance Co. (29 Amer. Bep., 
180) and Wyman vs. Wyman (26 N. T., 253). The first one has no 
application to this case, because there a change 'by operation of 
law " was in terms made a cause of forfeiture. The latter involves 
practically the same question as this case, and the conclusion 
arrived at is different from what we think is the proper one; for, 
according to rules of construction frequently approved by this 
court, a forfeiting clause in a contract should never defeat a right 
previously agreed upon, and provided for, unless the language 
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used, strictly interpreted, require it. We think a cause of action 
is stated in the petition; and the judgment must be reversed, and 
cause remanded, with directions to overrule the general demurrer, 
and further proceedings consistent with this opinion. 



SUPREME COURT OP MINNESOTA. 



WALTER 

vs. 

ODD-FELLOWS' MUTUAL BENEFIT SOCIETY.* \ 

The artiolefi of association of '' The Odd-Fellows Mutual Benefit Society/' 
organized under title 3, c. 34, Gen. St. 1878, state that *' the general nat- 
ure of its businefc, and its general purpose, is the insuring the lives of the 
members upon the plan of paying to the ^ representatives ' of every de- 
ceased member a certain sum, to be assessed upon and received from the 
other members of said association." There being nothing in the statute, 
or elsewhere in the articles of association or by-laws, limiting the bene- 
ficiaries of such insurance to any particular classes of persons, heldj that 
the word ^' representatives,'' as here used, is to be construed, not in any 
limited or technical sense, but as meaning and including any person 
whom the member may designate, or, if he fail to designate, the person 
whom the by-laws designate, as the person to whom the money shall be 
paid. 

A designation as beneficiary of a person not a member of the family of the 
member is valid. 

C. R. Davis and A. A. Stone, for Appellant Charles Hensel. 

E. St. Juubn & W. S. Cox, for Bei^ondent. 

Mitchell, J. 

The Odd-Fellows' Mutual Benefit Society is a corporation or- 
ganized in 1870 under Gen. St. 1878, c. 34, tit. 3, relating to cor- 
porations other than those for pecuniary profit. .The articles of 
association of the society state that " the general nature of its busi- 
ness, and its general purpose, is the insuring the lives of the mem- 
bers upon the plan of paying to the representatives of every de- 
ceased member a certain sum, to be assessed upon and received 
from the other members of said association. " The by-laws, after 
stating the purpose and object of the association in the same lan- 
guage as the articles, and limiting membership to Odd-FeUovrs un- 
der the age of fifty-five years, who can pass the requisite medical 
examination, provide that, upon the death of a member, his widow, 

* Decision rendered, December 24, 1889. 
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heirs, or designated beneficiary shall receive a sum equal to one 
dollar for each member of his class at the time pf his death, not 
exceeding a specified sum; that the applicant for membership shall 
designate in his application some person or persons to whom it 
shall be paid in the event of his death, and that the secretary shall 
enter such name or names upon the records, and indorse them 
upon the certificate of membership; that, in the event that any 
member fails to designate a beneficiary, then in case of his death 
the amount should be paid (1) to his widow; (2) if no widow, 
to his children ; (3) if no children, to his mother ; (4) if no 
mother, to his father ; (6) if no father, then to his legal 
heirs; and (6) in default of all these, and in case of no des- 
ignated beneficiary, the money shall revert to the society, after the 
board of directors shall have appropriated such part of it as they 
deem proper towards sick or funeral expenses of the deceased, or 
for monumental purposes. The articles also provide for a change 
in the designation of the beneficiary by a member upon written 
application, accompanied by a return of his certificate, and upon 
approval of the change by the directors; in which event the change 
shall be made^ and a new certificate issued to the member. In De- 
cember, 1884, Everett became a member of the society, which is- 
sued to him a certificate, by which it agreed to pay the specified 
amount of insurance on his life, within sixty days after notice and 
proof of his death, to his " executor," whbm Everett designated as 
the person to whom the money should be paid. In August, 1886, 
pursuant to the provisions of the by-laws, Everett applied to 
change the beneficiary from his executor to the plaintiff, Eosa 
Walter, which, upon approval of the directors, was done, and a new 
certificate of membership, intended as a substitute for the first, 
which was returned and canceled, was issued to him, in which 
plaintiff was designated as the beneficiary, Everett, himself paid 
his membership fee and all assessments made by the society against 
him during his life. He died intestate in 1887, leaving no widow, 
his wife having been previously divorced from him, and an only 
child, — a daughter. Plaintiff is not, and never has been, in any 
manner or degree related to or connected with Everett, either by 
consanguinity or affinity, nor was she ever a member of his family. 
After his death the insurance on his life was claimed both by the 
plaintiff and by Hensel, the administrator of his estate, and, the 
former having brought this action against the society for its recov- 
ery, the society was permitted to pay the money into court, and 
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the administrator was substituted as defendant in its pla 
question is, which of the present parties to the action ic 
to the money. 

The contention of the administrator is that the Odd 
Mutual Benefit Society is a benevolent association of the 
scribed in Gen. St. 1878, c. 34, § 368, incorporated for 
purpose of mutual protection and relief of its members, an 
payment of stipulated sums of money to the families of < 
members; and hence that the attempted designation oj 
iff as beneficiary was inoperative and void, she not being a 
of Everett's family, and therefore the designation of his 
tor " in the first certificate still remains in force. 

If this contention as to the nature of the society is con 
difficult to see what light defendant has to the money 
only members of the family of a member could be beneficii 
designation of his personal representatives, like the desig 
'* his estate," would amount to no designation at all, and tl 
would, in such contingency, under the by-laws, belong to 
daughter. For, while it may be that if money had in f 
paid over to the administrator which in fact belongec 
daughter, he would be deemed to hold it as trustee for 
not as assets of the estate, yet he would have no right to 
payment of it, or sue for it. Personal representatives 
right only to such funds as belong to the estate of the c 
and which, when received, are assets for the purposes of 
tration and distribution under the statute or the will, 
money belongs to the daughter it is no part of the estai 
deceased, and the defendant, as administrator, in no way re 
the daughter. 

But, passing this question, we think the defendant is ei 
error as to the nature of this society. He reasons &on 
premise, or, rather begs the very question at issue. He 
that the society is organized under a statute which autho 
payment of insurance on the lives of its members only to tl 
ilies. and then argues from that premise that the term "i 
tatives " in the articles of association must, in order to mi 
articles conform to the statute, be construed as limited to : 
of the families of the insured, and then the by-laws cons 
as to harmonize with this construction of the articles. I 
correct as to the statute, it is true that we would be jus 
giving a liberal construction to the articles in order, if poi 
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them conform to the law under which the society assumed 
^anize; and, if the statute or articles of association clearly lim- 
beneficiaries to certain specified classes of persons, we might 
rue the proyisions of the by-laws as limiting the right of des- 
ing beneficiaries to persons of the specified class; and, if there 
\ conflict between the articles of association and the by-laws, 
ubtedly the former would prevail. But, as a matter of fact, 

is absolutely no limitation in the statute as to who may be 
^ciaries. So far as the statute is concerned, the society might 
provided that any person might be designated as beneficiary, 
e we are thrown back entirely upon the articles of association 
by-laws. There is nothing in the by-laws imposing any re- 
;ions or limitations as to the persons whom members may 
:nate as their beneficiaries; certainly nothing limiting such 
^nation to their families. On the contrary, they expressly pro- 
in one contingency that the money shall be paid to the ^' legal 
** of the deceased member, without limitation as to degree, 
to dependency upon him; audit will be observed that it is 
upon both a failure of widow, children, mother, father, and 
iX heirs," and in case of no designated beneficiary, that the 
^y reverts to the association. In fact, all the provisions of the 
ws look towards, and imply, an unlimited right of designation. 
e stipulation in the case that the association is a *' benevolent " 
ty amounts to nothing, for at best that is a very ambiguous 
equivocal term. Moreover, the articles of association and by- 
are also stipulated into the case, and to them must we look to 
tain their meaning and the character of the association, 
ri we turn to the articles, we find no prohibitory or restrictive 
lage excluding from the powers of the corporation the right 
>ntract specially with a member for the payment of benefits to 
)n8 other than his widow, children, or members of his family, 
e are two rules which we think should be applied in the con- 
ition of these articles : (1) That, in the absence of any prohib- 

or restrictive language in them, or in the statute under which 
ociety is organized, any person might be designated the bene- 
y of the insurance on the life of the member, provided, of 
se, such designation did not violate some rule founded in pub- 
3licy, — a question not raised or involved here. (2) Where the 
iiage is ambiguous or inaccurate, and reasonably susceptible of 
interpretations, it should be construed most favorably to the 
; of designation. The only thing in these articles bearing 
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thereiu ; $1,000 on his grain therein. Loss, if any, payable to G. G, 
inoi tgagee, as his interest may appear. 

On the 2d day of January, 1883, a policy was issued by i 
German Insurance Company, the written portion of wl 
follows : — 

$1,000. H. Eyler, Newhall, Benton County, Iowa. One thousand 
story frame, shingle roofed elevator building, situated on railroac 
the C, M. & St. P. Ry., in the town of Newhall, Benton County, I< 

On the 12th of September, 1883, a fire occurred, destr 
elevator and its contents. Notice of the fire was given to 
pany in the form of an affidavit signed by Eyler, in which 
that his elevator, insured by the company, had been desi 
fire, and his loss amounted to the sum of $4,800. On th 
of October, 1883, proofs of loss were furnished, in the f< 
affidavit, signed by Eyler and Abraham, in which it was 
that Abraham was the real owner of the property and busi 
that the latter was carried on in name of Eyler, but in faci 
business of Abraham. The defendant company refusii 
an action at law was brought by Abraham, setting forth tl 
the happening of the fire, the actual condition and owners) 
property ; that the same were known to the defendant at 
the policy was issued ; and that the policy was in fact in1 
cover his interest. The company demurred to the peti 
the court held that upon the face of the policy it was a coi 
sariug the interest of Eyler, and not that of Abraham, an 
the action at law relief could not be had on the grounds 
but that the same must be sought by a proceeding ii 
Thereupon the present bill was filed, and, issue being join 
in, the cause is submitted upon the pleadings and evide 
object sought by the bill being a reformation of the polic; 
conform it to what, it is claimed, was the real contract 
ance intended to be represented by it. 

The evidence clearly establishes the fact that the clev 
the business carried on in connection therewith, belonged 
Abraham, and that Eyler had no money interest thereii 
same was destroyed by fire, the loss would be Abraham's 
Eyler's, and therefore any insurance against loss by fire, 
any value, must be available to Abraham. The only t 
touching the interviews had relating to the issuance of th< 
is that of Abraham and Eyler. It is stipulated by the paj 
the defendant has made due effort to ascertain the presei 
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abouts of Snyder, but has been unable to find him or procure his 
testimony. Abraham testifies that he had known Snyder for 
several years before the policy in the Council BlufEs Company was 
issued ; that he was engaged in the insurance business ; that, on 
the day of the issuance of the policy in the Council Bluffs Company, 
Snyder came to complainant's office, at Watkins. to see about in- 
suring the elevator ; that in that conversation he told Snyder that 
he owned the elevator, its contents, and the business carried on 
therein ; that Eyier was merely an employe, on a monthly salary ; 
that the property and business was kept in the name of Eyler be- 
cause complainant was running an elevator at Watkins, on the 
Chicago and Northwestern road, and the railways competing with 
each other would not permit both elevators to be run by one per- 
son ; that Snyder agreed to insure the property ; that the price 
was agreed upon, to- wit, $75 ; that the agreement was to insure 
his property ; that he paid Snyder the agreed premium ; and that 
the latter agreed to, and did, issue the policy in the Council 
Bluffs Company. He further testifies that at this inter- 
view he told Snyder of the fact that there was a mortgage 
on the property to Bosenbaum Bros., and Snyder told 
him he had been at Newhall, and had gone through the build- 
ing and knew its condition. There is nothing to contradict or 
weaken this testimony, except the fact that it comes from complain- 
ant, and that his interest would lead him to stretch his recollection 
to the utmost in aid of his own case. Giving full weight to this 
consideration, it must still be held that the main facts testified to 
are proven, unless we are to wholly disregard complainant's testi- 
mony. If, then it be true that Snyder came to Watkins to see 
Abraham about the insurance on the property at Watkins, and that 
the contract was there made and closed by the payment of the 
premium and the issuance of the policy, is it not clear that Snyder 
did make the contract of insurance on behalf of the Council Bluffs 
Company with Abraham, receive payment from him of the pre- 
mium, and deliver the policy to him, and can these facts be ex- 
plained on any other theory than that Snyder knew that Abraham 
was the real party in interest, the one whose interest in the prop- 
erty was such as to authorize him to contract for its insurance, 
and whose interest was to be protected ? The policy he delivered 
for the Council Bluffs Company, upon its face, provides that in case 
of loss the amount due was to be paid to Abraham, mortgagee, 
thus showing that he knew that Abraham was interested in the 

VOL. XIX.--S8. 
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property. The undisputed facts that Snyder came to Abraham for 
the purpose of getting the insurance upon the elevator; that he 
made the contract with him, received payment of the premium from 
him, and delivered the policy to him, — show that Snyder knew that 
Abraham had an interest in the property, and then, too, corrobo- 
rate Abraham's testimony, to the effect that Snyder knew the facts 
as they existed, and agreed to insure the property, knowing Abia- 
ham to be in fact the sole owner thereof. It is clear, beyond ques- 
tion, that Abraham's purpose in entering into the contract of in- 
surance must have been to procure insurance for his own benefit; 
and the entire evidence, therefore, fully justifies the conclusion that 
Abraham, on the one part, and Snyder, on the other, intended to, 
and did in fact, contract for . insuring the property in question for 
Abraham's benefit, and for his protection, as the actual owner 
thereof. When Snyder filled out the p6licy, he so worded it that it 
failed to embody the contract he had made with Abraham. He 
seems to have thought that, as the property and business were os- 
tensibly carried on in the name of Eyler, the policy must be made 
in his name, with the provision that in case of loss payment was 
to be made to Abraham, mortgagee. In thus writing the policy, 
Snyder failed to express the contract he had in fact made, and 
failed to give any insurance upon the property which could be en- 
forced. Under such circumstances, unless the policy can be re- 
formed, the contract which was in fact made cannot be enforced. 
But it may be very truthfully said that in all the acts thus done 
by Snyder he was acting as the agent of the Council Bluffs Com- 
pany, having no relation with the defendant; and that proving that 
a case for the reformation of the one policy exists does not show 
that a like case exists as against the present defendant In one 
sense, this is true; yet the true force and significance of the acts of 
the parties touching the policy issued by the defendant company 
cannot be understood without reference to the acts of the same 
parties connected with the first policy issued. Touching the pol- 
icy issued by the defendant, it appears that Abraham concluded 
that he should have a larger amount of insurance upon the prop- 
erty than was afforded by the policy in the Council Blufb Com- 
pany, and he told Eyler that, in case he (Eyler) should see Snyder 
before he himself did, he should tell him that he wanted additional 
insurance. Abraham testifies that in January, 1883, Snyder came 
to him at Watkins for the purpose of discussing the question of ad- 
ditional insurance; that he was busy at the time, and told him to 
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see Eyler about it Eyler testifies that Snyder came to Newhall, 
and told him that Abraham had sent him there to see about taking 
out additional insurance, to the amount of $1,000, on the elevator 
property; that Snyder inquired whether there had been any 
changes in the property since he had insured it before, in the 
Council Bluffis Company; that witness told him there had been 
no change; that there was the mortgage to Eosenbaum Bros, 
still on it; that Snyder said the Council Bluffs Company would not 
take a further risk on the property, but that he was agent for the 
l^orth German Company, and that Abraham could get additional 
insurance in that company; that he went over the building, exam- 
ining it; that he said the premium for $1,000 insurance would be 
$B0; that the witness paid him $30, out of money belonging to 
Abraham, and Snyder agreed to send the policy from Cedar Eapids; 
that the policy came to him by mail a day or two afterwards. As 
has been already said, there is no testimony contradicting that of 
Eyler and Abraham. Can there be, then, any reasonable doubt 
that when Snjder arranged for the issuance of the additional insur- 
ance for $1,000 he knew the facts touching the elevator property 
just as fully as when he issued the first policy, or, in other words, 
that he knew that Abraham was the owner of the property sought 
to be insured; that it was his interest that was to be protected; 
that the money paid him was so paid for the purpose of securing 
protection for Abraham, and for no other purpose ? This being so, 
can there be any doubt that Snyder intended to, and did, contract 
to insure the property for the benefit of Abraham, as the owner 
thereof, just as Eyler testifies he agreed to do? If he in fact 
agreed to insure the property for the benefit and protection of 
Abraham, and received the consideratidb for such contract of in- 
surance, but, in writing out the policy, he failed to make it express 
the real contract he had entered into, is it not clearly a case for 
reformation of the policy, provided the defendant company is bound 
to make good the contract which Snyder in fact made in their 
behalf? 

This brings us to a consideration of the relation in which Snyder 
stood to the defendant company. Upon this question the defendant 
has introduced no evidence whatever, but ^insists that the burden 
is upon complainant of establishing the fact of his agency and the 
extent of his powers. This is undoubtedly true, yet, as it is 
within the power of the defendant company to readily show the 
limitation on his powers and authority, if any exists, the court 
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is justified in assuming from the silence of defendant that 
his authority was as extensive and complete as the uncontradicted 
evidence fairly shows it to have been. It appears beyond ques- 
tion that Snyder assumed to act for the defendant company. He 
agreed to take insurance for the sum of $1,000 on the property of 
the defendant company. He fixed the rate of premium to be paid. 
He received payment of the premium, and agreed to have the pol- 
icy written out and forwarded. He did not take a veritten appli- 
cation for insurance, setting forth the condition of the property, 
and agree to submit that to the company, but he examined the 
building himself, made inquiries regarding the title and other 
matters connected with the property, and closed the contract of 
insurance on the spot, received payment of the premium, and agreed 
to have the policy written out and forwarded, which was done in 
due season. No communication, written or verbal, ever passed be- 
tween the company and Abraham or Eyler touching the issuance 
of the policy, except that had been between Snyder and these parties. 
The company issued the policy by reason of the contract entered 
into by Snyder. The policy, as issued by the company, acknowl- 
edges the receipt of the premium. The issuance of the policy by 
the company is a ratification of the action of Snyder in their behalf, 
and justifies the conclusion that he was their agent in that transac- 
tion. Thus, in Bronson's Ex*r vs. Chappell, 12^ Wall., 681, it is said: 

Agents are special, general, or universal. Where written evidence of th**ir 
appointment is not required, it may be implied from circumstances. These 
circumstances are the acts of the agent, and their recognition or acquiescence 
by the principal. The same considerations fix the category of the agency 
and the limits of the authority conferred. Where one, without objection, 
suffers another to do acts which proceed upon the ground of authority from 
him, or by his conduct adopts and sanctions such acts aft«r they are done, 
he will be bound, although no previous authority exist, in all respects, ns 
if the requisite power had been given in the most formal manner. If he has 
J nstifted the belief of a third party that the person assuming to be his agent 
was authorized to do what was done, it is no answer for him to say that no 
authority had been given, or that it did not rea<h so far, and that the third 
party had acted under a mistaken conclusion. He is estopped to take refuge in 
sach a defense. 

The inference to be fairly drawn from the act of the company in 
issuing the policy is th%t in contracting for the insurance of the 
property Snyder was their agent. In dealing with Abraham, Sny- 
der assumed to act on behalf of the company, as their agent, and 
the company, by issuing the policy, recognized and affirmed such 
action on his part; and the court, therefore, is entirely justified in 
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finding that Snyder represented the company in contracting for 
the insurance upon the property, and that the company is bound 
by his acts in that particular. 

It is argued for defendant that it can only be properly bound for 
the contract appearing upon the face of the policy; that it con- 
sented to make that contract, and no other; and that it oannot be 
inferred that Snyder had authority to make any other contract 
than that evidenced by the policy as issued. If this contention is 
correct, it practically eliminates Snyder from the case, and holds 
that he was not the 'agent for the company in any sense, and that 
the defeAdant is not bound by anything that took place before the 
issuance of the policy, ^he evidence, beyond question, shows that 
the actual contract of insurance was made at Newhall. It was at 
Newhall that the amount of the insurance was agreed upon, the 
price to be paid was settled, and the payment thereof made and 
received. If Snyder represented the company, the contract was 
made at Newhall, and at no other time or place. What was after- 
wards done by the company was solely in recognition of this con- 
tract. The company, by its action, justifies the conclusion that it 
recognized the authority of Snyder to contract for the company 
touching the insurance of the property in question. It was upon 
the faith of the contract made with Snyder that Abraham, through 
Eyler, paid the premium agreed upon. The company has received 
the premium thus paid, and cannot now be permitted to say that it 
is not bound by the contract made by Snyder. The company, 
through its agent, Snyder, contracted to insure the property in 
question for the benefit of Abraham, the renl owner thereof, and 
was paid by him for so doing. The company, through its agent, 
filled out the policy, but so worded it that in legal effect it insured 
Eyler's interest, in whose name the business was carried on. This 
is not what the parties intended or contracted for. 

It is said that the policy was written as the parties agreed should 
be done; and that the mistake as to its legal effect is a mistake of 
law; and that a court of equity will not grant relief in such cases. 
In entering into contracts, parties are deemed to know the princi- 
ples established by law, and contracts are construed with reference 
to the law applicable to the subject-matter of this contract; and 
therefore, in that sense, the law, as it actually is, enters into and 
forms part of the contract that the parties make. If, however, in 
a given case, the parties actually mistake or misunderstand the 
principle of law applicable to the subject-matter of the contract. 
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and reach an agreement relying upon this mistake of the law, 1 
is no ground upon which a court of equity can reform the coni 
The court cannot know whether the parties, if they had corr 
understood the law, would have entered into any contract oi 
subject, or what terms they might have reached touching the i 
While the court might, therefore, be entirely satisfied that the 
ties, had they in fact correctly understood the principles oi 
applicable to the case, would not have made the contract the; 
make, the court cannot know what contract they would have d 
if any; and therefore, in such case, the court cannot refom 
contract, although it might be justified in setting it aside. TN 
howeyer, the mistake lies, not in a misunderstanding of the pj 
pies of the law as controlling the subject of the contract, oi 
rights of the parties connected therewith, but merely in the t 
proper to be used in defining the actual contract of the paj 
such a mistake, though in one sense a mistake of law, is one tl 
court of equity will correct. The milstake sought t^ be refoi 
in the present case falls within the latter category. The eyid 
clearly establishes the fact that the actual agreement of the pa 
was that the property was to be insured for the benefit of Abra 
who was the real owner, and that the company entered into 
contract with full knowledge of the condition of the propert; 
the ownership thereof, and the encumbrance thereon. It is d 
case, therefore, of a mistake in the contract actually made, but 
mistake in the terms used in filling out the policy, whereby it < 
not represent the contract actually existing between the par 
The power of the court to correct a mistake of this nature, ai 
conform the policy t^ the contract as actually made, canno 
questioned: Williams vs. Insurance Co., 24 Fed. Bep., 625; J 
Ts. Insurance Co., 98 IT. S., 85, Complainant is therefore ent 
to a decree for the reformation of the policy of insurance issue 
the defendant company, as prayed for in the bill of complaint 
for costs. 
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SUPREME COURT OF WISCONSIN. 



JERDEE 

►TTAGE GROVE FIRE INS. CO.*^ 

d by-la wa of a mutual coiiipany provided that policies might be assigued 
with consent of the president and secretary upon the payment of a fee 
and giving an undertaking, and the company would not be responsible 
for loss on property so transferred until the assignment was made and 
nndfrtaking given. 

\d, That this did not apply where the insured had sold the property but 
retained an interest in the shape of a mortgage. 

»y-law provided that a loss should not be paid where the insured had ceased 
to live in the dwelling for ten days or occupy by tenant. 

U, That knowledge of occupancy by subsequent purchaser before the loss, 
and instructions to furnish proofs, were a waiver of any claim to forfeiture. 

La Follette, Siebecreb & Habpeb, for Appellanf, 
BiOTH & BuELL,/or Respondent. 

Taylob, J. 
Fhis action was brought by the respondent to recover the sum of 
>0 upon a policy of InMurance issued to him by the appellant, 
ich, among other^ things, insured the respondent against loss by 
3 upon a certain dwelling-house described in the policy. The 
lowing is the form of the policy issued to the respondent: — 
0. No. 1,350. 

rhe Cottage Grove Fire Insurance Co., of the towns of Cottage Grove and 
>oming Grove, Dane County, Wisconsin, in consideration of the payment of 
3 and 95-KX) dollars this 11th day of December, 1885, and the undertaking 
de by H. P. Jerdee, as provided in chapter 89 of Revised Statutes of 1878, 
1 amendments thereto, do, by this policy, insure H. P. Jerdee, of the town 
Pleasant Springs, against loss or damage by fire or lightning, to the amount 
four hundred and fifty dollars, as follows : * * • All situated in the 
nrn of Blooming Grove, in the county of Dane, in the state of Wisconsin, on 
) west half of the west half of the northwest quarter of section 13, town 7, 
ige 12. (For a more particular description a reference is had to the book 
the secretary, kept for this purpose, which is hereby made a part of this 

Dfrcidon rendered, JaonftryT, 1890. 
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policy). Amonnt insured, $450; term, five years. And the said c 
hereby agree to make good nnto the said assured, his executors, adn 
tors, and assigns, all such loss or damage, not exceeding the sum ins 
may occur by iire or lightning, to the property specified, except tu 
after provided, from the 18th day of December, 1885, at 12 o'clock, 
the 18tli day of December, 181K), at 12 o'clock, noon, to be paid withii 
days after due notice and satisfactory proof of the same. 

On the trial it was admitted that the house described in t 
icy was destroyed by fire on the 9th day of August, 1887, ai 
notice of such loss had been duly given to the appellant as n 
by the laws of the company, and that the company had refi 
pay the loss. The objections made by the company were ( 
before the loss, and sometime in the month of April, 18 
assured had sold and conveyed the land and the house to oi 
O. Larson, and that he (Larson) was in possession of the s 
the time of the loss; and (2) that there had been no assignc 
the policy to the said Larson. It appeared from the eviden 
on the conveyance of the land and house to Larson said 
gave back to the assured his notes and a mortgage for $2, 
the purchase money, being a largo part of such purchase ; 
and that such purchase money was unpaid at the time of tl 
After the loss due notice was given to the company, as requi 
the articles of association and by-laws. After receiving au 
tice of loss, and on the 22d day of August, 1887, the be 
directors of said company duly met and passed the foUowin 
lution in regard to said loss, viz. : — 

Secretary's OflSce, Cottage Grove Fire Ins Co., Ang. 22, 
Resolved, that this Cottage Grove Fire Insurance Company will i 
the loss sustained by Hans A. C Hammon, of the town of Pleasant $ 
on his dwelling-house destroyed by fire on the night of the 29th and 
July, 18s7, for the reason that the said Hans A. C. Hammon neglected 
ply with the requirements contained in the 14th section of the by-lav 
policy, No. 1,436, issued by said company ; but the company will pay 
of $27.25 on the household furniture in said house at the time of fire, 
stroyed by said fire. H. P. Jerdee having notified the company tbat 
sustained a loss by fire of a dwelling-house insured in policy No. 1 
motion the secretary was instructed to notify Mr. Jerdee that, if he 1 
claim against the company, to present a statement thereof, as requ 
section 10 of by-laws. It was moved tbat the company will not insi 
property in platted villages, which. was carried. On motion the i 
adjourned. Daniel Bechtel, Secw 

The secretary of the company, in pursuance of said reso 
tcave the following written notice to the assured: — 
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Bloomino Grove, Aug. 22, 1887. 
Mr. H. P. Jerdee. 

Dear Sir : I am instracted by the board of directors of the Cottage Grove 
File Insnrance Company to notify you that, if yon have any claims against 
the company^ to present a statement, as required by section 10 of the com- 
pany's by-laws. Yours truly, Daniel Bechtel, Secretary. 

In pursuance of this notice the assured made proofs of his loss 
at an expense of five dollars and more, and presented them to the 
board, and afterwards the company refused to pay, and thereupon 
the respondent brought his action to recover said sum. On the 
trial, evidence was given tending to show that the ofScers of the 
company had notice of the change of possession of the premises 
from the tenant of the assured to Larson some time before the fire 
occurred, and served notice on him requiring him to pay an assess- 
ment on his policy, in which notice the company recognized his 
policy as being in force. One of said notices was dated July 10, 
1887, and the other December 22, 1887. On the trial, the learned 
circuit judge gave judgment in favor of the plaintiff, holding that 
he had an insurable interest in the property at the time of the loss 
as mortgagee thereof. 

We are satisfied that the learned judge decided the case rightly. 
By an examination of the policy issued, it will be seen there are no 
conditions or clauses of forfeiture in the same. Under all the rules 
governing insurance upon such a policy the assured may recover 
if he have an insurable interest in the property insured at the date 
of the loss, at least to the extent of such interest. Unless there be 
something in the statute, articles of association, or by-laws of the 
company which declares a forfeiture of the policy because of a 
change of the interest or title of the assured in or to the property 
insured during the life of the policy, the judgment was clearly right 
Section 1,932, Rev. St., declares as follows: — 

The couditions of insurance by town insurance companies are such as are 
fixed by the by-laws of such corporation, or by the resolutions of its annual 
meetings. 

The only by-laws or resolutions of the corporation which pretend 
to make any conditions in its policies are by-laws 7 and 14. The 
following are copies of such by-laws: — 

Sec. 7. Policies of insurance may be assigned with the consent of the presi- 
dent and secretary, the parties paying fifty cents recording fees, at the same 
time giving his undertaking to the company, and the company will not hold 
itself responsible for loss on property so transferred nntil such assignment so 
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made, and undertaking giyen. See. 14. The company will not insure un- 
occnpied dwelling-houaes, nor be liable for, nor pay any loss on, any dwell- 
honse in which the insured and his family shall have ceased to live for ten 
days, or to occnpy by tenant, of which fact the said secretary shall be fnlly 
notified, and give his consent by his indorsement to that effect on the policy. 

These by-laws, to say the best concerning tbezn, are not clear as 
to what is intended by them and their meaning is rather suggested 
than expressed by the language used. It is claimed, however, that 
the policy was forfeited for a violation of the provision of by-law 7. 
The learned counsel for the appellant contend that this by-law de- 
clares, in substance, that the policy of the assured shall be void if 
there be any transfer of, or change of title to, the property insured 
during the life of the policy, unless the policy be assigned to the 
person to whom the property is transferred in the manner pre- 
scribed by the by-law, and that, in such case, the liability will be 
only to the assignee of the policy. We think the only construction 
which can make this by-law sensible is that, when there is such a 
transfer of the property insured as to divest the policy-holder of 
all insurable interest therein, then the company shall not be liable 
on the policy, unless it be transferred to the purchaser of the prop- 
erty, in the manner prescribed, and that it has no application to a 
transfer of the assured property, which is of such a nature as to 
leave an insurable interest in the original policy-holder. The by- 
law was evidently adopted for the purpose of continuing the bene- 
fits of a policy issued to a vendor, to his vendee, when the vendor 
transfers all his interest in the property insured to such vendee, 
and not to a case where there is a mere change of the vendor's 
interest in the property insured. If it be the policy of town insur- 
ance companies to make insurance void whenever any change of 
title to the insured property shall be made during the life of the 
policy, it will be necessary for the company to adopt a by-law 
clearly stating such condition. Under the present by-laws there is 
clearly no such declaration of forfeiture. All courts have upheld 
the right of the policy-holder to maintain his action for a loss so 
long as he retains an insurable interest, unless there be a condition 
in the policy which declares a forfeiture by reason of a change of 
such insurable interest. See Hitchcock vs. Insurance Co. (26 N. 
Y., 68), and other cases cited by the counsel for the respondent in 
their brief. The principal object of by-law 14 was to prevent the 
company from insuring unoccupied dwelling-houses. This dwell- 
ing-house was, at the date of the insurance, occupied by the tenant 
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of the assnred, and not by him and his family, and it was subse- 
quently occupied by the Tendee of the assured more than ten days 
before the fire. The object of the by-law being to prevent the in- 
surance of unoccupied dwellings, it may, at least, be questionable 
whether the policy would be avoided so long as the same was occu- 
pied by some one lawfully entitled to the possession, when such 
possession is lawfully derived from the owner, who has the insur- 
ance thereon; but, whether this be so or not, the evidence, we 
think, clearly shows that the company waived any right to declare 
the policy void under this by-law. The officers of the company 
knew of the change of occupancy long before the loss. And after 
the loss, when the claim of the plaintiff was presented to the board 
of directors, they made no objection to the payment of loss on that 
ground, and directed the assured to make his proofs of loss, which 
he afterwards did, at considerable expense. This, under the decis- 
ions of this court, was a waiver of a forfeiture under this by-law, 
if there ever was such forfeiture. See Gans vs. Insurance Co., 43 
"Wis., 108-114; Webster vs. Insurance Co., 36 Wis., 67; Northwest- 
em Mut. life Ins. Co. vs. Germania Ins. Co., 40 Wis., 446; Iron 
Co. vs. Assurance Co., 46 Wis., 33; Gas Light Co. vs. Insurance Co., 
71 Wis., 454-458. We find no error in the record. The judgment 
of the circuit court is affirmed. 



SUPREME COURT OF TEXAS. 



CAWTHORN 
PERRY.* 

i 
A creditor can acquire no greater interest in a policy on the life of the debtor, 
by its transfer to him, no matter what the form of the instmnient, than 
the sum necessary to pay his debt and premioms paid, with interest. 

HuTCHESOK, Cabbinoton & Seabs, for Appellant. 
Willie, Mott & Balunger, for Appellee. 

Hekbt, J. 
In the year 1873, the Equitable Life Assurance Society of the 
United States issued to Augustin H. Perry a policy of insurance 

* Decision rendered , March 4, 1890. 
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upon his life for the sum of $10,000. In the jear 1887, Perry hav- 
ing kept the policy alive up to that time, and being then indebted to 
appellant in the sum of $900, he sold and delivered the policy by a 
written biU of sale reading as follows: — 

For one dollar to me in hand paid, and for a valuable consideration, the re- 
ceipt of which is hereby acknowledged, I hereby assign, transfer, and set over 
all my right, title, and interest in policy No. 84,000, on the life of A. H. Perry, 
issued by the Equitable Life Assurance Society of the United States, and all 
money which may be payable under the same to James E. Gawthom, of Lam- 
pasas, Texas, and for the consideration above expressed, I also, for myself, 
my executors, and administrators, guaranty the validity and sufficiency of 
the foregoing assignment to the above named assignee, his executors, admin- 
istrators, and assigns, and their title to the said policy will forever warrant 
and defend. In witness whereof, I have hereunto set my hand and seal this 
eighth day of June li?87. Signed A. H. Perry. 

Cawthom paid all premiums accruing between the date of the 
transfer and the death of Perry, amounting to the sum of 1369.60. 
Perry died in November, 1888; and his administrators instituted 
this suit against both the insurance company and Cawthom to re- 
cover the amount of the policy. The insurance company answered, 
admitting its indebtedness to the owner of the policy, and, by 
agreement of the other parties, deposited the amount due upon it 
—$9,894.40 — in bank " to await final judgment in the cause." De- 
fendant Cawtborn answered, asserting his ownership of the policy 
by virtue of its transfer to him by Perry, and praying for judgment 
against the insurance company for the amount of the policy. The 
cause was tried by the court without a jury. The court filed its 
conclusions of law in the following language: ''A creditor, by the 
transfer to him of a policy, on the life of his debtor, can acquire no 
greater interest in the policy than such sum as will pay his debt 
and interest, and premiums paid by him and interest. The instru- 
ment of transfer to a creditor, no matter what form it assume, must 
be construed either as a mortgage to secure his debt and interest, 
and premiums paid by him and interest, or construed as 1 transfer 
of such part of the insurance money as will pay him his debt and 
interest, and the premiums paid by him and interest A construc- 
tion of the instrument of transfer which would give the creditor 
any more would be against public policy, in that it would make him 
interested in the speedy termination of the life of the assured, and 
at the same time would be a mere speculation on the chances of 
life." Judgment was rendered in accordance with these conclusions, 
to reverse which the defendant Cawthom sued out a writ of error. 
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The assignmeutH of error call in queBtion the correctness of the 
court's conclusions of law, and of its ruling in excluding a letter 
offered in eyidence by the defendant Cawthorn. We think the 
letter was properly excluded because it was immaterial. In their 
application to this case, we approve the court's conclusions of law : 
Price vs. Knights of Honor, Tex. 68, 361; Schonfield vs. Turner, 
Tyler term, 1889; Society vs. Hazlewood, Tyler term, 1889. 

The judgment affirmed. 



SUPREME CODRT OP MICHIGAN. 



CORYEON 

PROVIDENCE-WASHINGTON INS. CO.* j 

The declaration alleged that proofs of loas had been forwarded to the com- 
pany's office at Chicago. The company claimed not to have received 
them. Evidence whs oifered that proofs had al(«o heen sent to the com- 
pany's office at Providence. 

Held, That such evidence was not atlmissible without an amoDdment to the 
declaration and a continuance to allow rebuttal evidence regarding their 
non-receipt at Providence if desired. 

The policy was payable to mortgagee. The company through its agent re- 
fused to pay the policy on the ground of arson. But the mortgagee was 
promised, by a representative of the agents, that they would procure some 
party to buy his mortgage, on accouut of their business relations with him. 

Held, In an action by the mortgagee that this was not a waiver of the limit- 
ation clause, though the refusal to pay, if known to the mortgagee, was a 
waiver of proofs. 

Heldf That evidence of arson by the insured was admissible as a defense. 

SiMONsoN, GiLLBTT & CouRTBiOHT, /or Appellant. 
T. A. E. & J. C. Weadock, for Appellee. 

MORSB, J. 

This is an action of assumpsit upon a policy of insurance 
issued by the defendant to one August Barthel on his dwelling- 
house and contents. The loss, if any, under said policy, was pay- 
able to the plaintiff, John Coryeon, mortgagee, as his interest might 
appear. The policy was assigned to plaintiff, January 31, 1888. 

* Dacliion rendered, Jan 17, 1890. 
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The property insured was claimed to be destroyed by fire Novem- 
ber 12, 1886, and within the life of the policy. Suit was com- 
menced March 22, 1888. The defense was the general issue, and 
under such issue notice was given of the following separate de- 
fenses : (1) That the house was vacant and unoccupied at the time 
of the fire. (2) That Barthel, before the fire, had removed from 
the house all the personal property insured in the house at the date 
of the policy. (3) That Barthel set fire to the building. (4) That 
Barthel attempted to cheat and defraud the defendant by false swear- 
ing, in this : That he swore in his proofs of loss that no articles 
were mentioned therein but such as were in said building at the 
time of the fire ; whereas, in fact, most, if not all, of the articles 
mentioned in said proofs had been removed from said house, and 
^ ere not therein at the time of the fire. (5) That suit was not com- 
menced within twelve months after the loss occurred, as required 
by the conditions of said policy. (6) That the defendant has never 
been furnished with any proofs of loss under said policy, as required 
by the same, and that the assured, nor said plaintiff, nor any one 
in their behalf, ever gave any notice to the company, nor rendered a 
particular account or proof under oath of said loss ; whereby the 
defendant has been released from all liability on said policy. Upon 
a jury trial in the Bay Circuit Court the plaintiff recovered a judg- 
ment for $654.48. 

The plaintiff's declaration alleged that Barthel made due proofs 
of loss, which were duly forwarded to the defendant company at 
its office in Chicago, where it was received by said company. In 
his opening to the jury, before the giving of any testimony, Mr. 
Weadock, of counsel for the plaintiff, stated that, the original proofs 
of loss were sent to the office of the defendant at Providence, R. I. 
Counsel for defendant interposed, and stated that the declaration 
alleged differently. Mr. Weadock replied that it was immaterial 
where they were sent ; that the company had two general offices, — 
one at Chicago, and one at Providence. It then appeared that the 
plaintiff intended to show that one proof of loss, the first, was sent 
to Providence, and the second proof was sent afterwards to 
Chicago. Defendant's counsel then claimed that they were misled 
by the declaration into the belief that the proofs sent to Chicago 
were the only proofs furnished them, — that the company had re- 
ceived no other, — but that they would be unable to prove that none 
had been received at Providence, as they had no witnesses there 
for that purpose, and could not procure such witnesses in time, if 
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went to trial at that time. After considerable discussion 
rt was of the opinion, and so stated, that proof of the send- 
be proofs of loss to Providence could not be shown without 
idment to the declaration alleging such transmittal. De- 
's counsel gave notice that if the amendment was made thejr 
ELsk for a continuance, whereupon plaintiffs counsel elected 
3ed without making such amendment. Later on in the case 
Qj of the making of these proofs, and that they were mail- 
le defendant company at ProYidence, was admitted. This 
^ned as error. Plaintiff's counsel contend that, as they 
lotice on the defendant to produce ihese proofs of loss, and 
mdant failed to produce them, they were entitled to make 
wing, without reference to the allegations in the declaration 
ependently of the same. But, as the defendant claimed it 
Bceived them, and therefore could not produce them, this 
ion is not tenable. The counsel further claim that the ad- 
of this testimony was harmless, as the court instructed the 
it these proofs were defective, and no recovery could be 
pon them. But the record shows that the evidence of the 
of these first proofs of loss, and the sending of them by 
Providence, was used in the case, by the express direction 
Lrcuit judge, to show that Barthel was excusable for his de- 
cecuting the second proofs ; that '' he was not neglecting 
r, but that he did do what he supposed he ought to under 
lirements of the policy." This testimony in regard to the 
>of8 of loss should not have been admitted under the decla- 
without amendment, and, in case of such amendment, a 
mce should have been granted for a sufficient length of 

obtain witnesses from Providence, if the defendant so 

olicy of insurance contained a clause that ''persons having 
ander this policy shall give immediate notice thereof to the 
7, and as soon thereafter as possible render a particular 
, and proof thereof," etc. It was claimed by the plaintiff 
fl requirement, as well as that requiring suit to be com- 
within twelve months, had been waived by the defendant, 
s and circumstances to support this claim of waiver, as shown 
itifTs proofs, were substantially as follows : Beard & Brig- 
re agents of the defendant company at Bay City, Mich., and 
L the application of Barthel for insurance. The policy issued 
company to Barthel provided that it should " not be valid 
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unless countersigned bj Beard & Brigham, agents at Bay City, 
Mich." It was countersigned October 30, 1885, by " Beard & Brig- 
ham, agents." 

Barthel did not sleep in his house the night of the fire, but stay- 
ed with a friend. The next day he notified Beard & Brigham of 
the loss. Soon afterwards he was introduced by them to a man as 
"one from the fire insurance company." This man asked him 
questions about the fire, and went down with him, and looked oyer 
the premises, the ruins of the fire. Before he went away he gave 
Barthel the following paper. " Bay City, Mich., Nov. 19, 1886. We 
do not admit or deny any liability under Proyidence-Washington 
Ins. Co. policy No. 27,202, issued to August Barthel, on his frame 
dwelling situated on the south side of Second Street, Bay City, 
Mich. Samuel Gillespie. Providence-Washington Ins. Co." 
About two weeks after this, Barthel, who is an ignorant man, as 
far as business is concerned, took this paper to Mi% King, an at- 
torney, who, on the 28th of December, 1886, prepared the first 
proofs of loss, which were claimed to have been sent to the com- 
pany at Providence. The receipt of them is denied by the defend- 
ant. Barthel himself had no further communication with the com- 
pany, or any talk with any of its agents. At this point it is claimed 
that the plaintiff, who had a mortgage upon the property, took the 
matter in hand. He saw Beard & Brigham, who claimed that Bar- 
thel set the property on fire, and that they were not going to pay 
him anything. He asked them what they were going to do about 
bis claim. He testified under objection, that Tasker said that they 
would buy his mortgage for the company, and pay him his money; 
that the company could not buy it, but that some one would furnish 
the money, and buy him out; that plaintiff need not be alarmed 
about his share, — Tasker would take care of it for him. Plaintiff 
claims that Tasker was connected with Beard & Brigham, and 
authorized to speak for them. Tasker told him this at several dif- 
ferent times; and Beard, also, told him that he would see that be 
got his pay. When the year was pretty nearly up, he saw Beard & 
Brigham again, and asked them who was going to settle the matter 
of the insurance. They said the company was not going to pay any- 
thing, it was too late. " Question. What did they say at any of 
those conversations, as to whether the company would or would not 
pay the claim ? Answer. He said the company was not going to 
pay anything. He thought Barthel set it afire. Q. That was said 
in this conversation, and it was said in the first conversation ? We b 
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that said more than once ? A. Yee. Every time I spoke about it 
he said the company were not going to pay nothing. They said he 
was going to buy me out in the first place, — ^buy my mortgage. 
Then he was going to pay me, and some one was going to hold this 
property for the company, and not give Barfchel anything. Q. 
Why was that ? A. Because he claimed he set it afire. Q. Why 
were they going to buy your mortgage ? A. To pay me, because 
they done the business for me. They always did. I was relying 
on them always for my business." He testified further that Tasker 
said " he was going to buy my claim, and see that I'd get my pay. 
The company dam't buy it. He must get somebody else here to 
buy me out.*' 

The next step taken to collect this insurance was November 16, 
1887, over a year after the fire, when Mr. Weadock wrote to Beard 
& Brlgham stating that he was informed that Mr. Barthel had 
furnished proofs of loss in November, 1886, and that he was in- 
structed by Mr. Coryeon to bring suit unless a settlement was prop- 
erly made. November 18, 1887, Holger De Roode, manager of 
the defendant company, replied to this letter that no proofs of loss 
had been furnished, and that the records of the company did not 
show that Barthel had ever made any claim for loss, and that the 
company did not understand what action he proposed to bring, as 
no claim had ever been properly presented to them. Weadock then 
prepared proofs of loss, and January 14, 1888, forwarded them to 
De Boode at Chicago. Before this, however, on the 27th of De- 
cember, 1887, he wrote to De Boode, stating that proofs of loss, as 
he had learned, were sent to the company soon after the fire occur- 
red, and that the limitation as to time in which to bring suit was 
not regarded in the courts of Michigan, and asking De Boode to 
make further inquiry concerning the proofs of loss, and let him 
know the result. De Boode replied, December 29, 1887, as fol- 
lows : ** In reply to your communication we do not see that there 
is anything further to be said on our part, beyond our assurance 
that you huve been wholly misinformed ; no proofs of loss, or even 
any papers purporting to be such, having ever been submitted tous» 
or to any of our representatives or adjusters, in any way, shape, or 
manner, and to which fact we know that our city agents, Messrs. 
Beard, Brlgham & Co., will bear witness. You do not even state 
under what policy this supposed claim is made, and we must re- 
spectfully decline to entertain the matter at all." December 30, 
1887, Weadock wrote again, stating number of policy and name of 

VOU XIX.-34. 
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assared, and that proofs of loss would soon be forwarded. January 
27, 1888, De Boode wrote Barthel, acknowledging the receipt of pa- 
pers purporting to be proofs of loss, but stating that it would be 
impossible for the company to recognize any liability whatever 
under the policy, as Barthel had not compUed in any respect with 
its terms, specifying that immediate notice had not been given of 
the loss, and no particular account and proof of the same given as 
soon as possible thereafter; that over fourteen months had elapsed 
before he presented his claim and that all his rights under the policy 
were thereby forfeited ; that the lapse of twelve months was fatal 
to any recovery ; that the property had been vacated, thus voiding 
the policy ; and that, to the best of the company's knowledge and 
belief there was no such property ever in the dwelling as claimed 
in the alleged proofs of loss. 

Suit was commenced February 17, 1888. Mr. King who prepar- 
ed the first proofs of the loss for Barthel, testifies that he saw Mr. 
Brigham soon after, or at the time Gillespie was there, and was 
told by Brigham that ''they did not at that time propose to ad- 
just Mr. Barthel's claim, and that he [Brigham] had heard certain 
rumors, and they were not going to do it." 

As regards the limitation of time within which to commence suit, 
there was no evidence of waiver to be submitted to the jury. Bar- 
thel had no encouragement from any one that his claim would be 
adjusted or paid; and from the first Mr. Ooryeon testifies that the 
company, through its Bay City agents, refused to pay this loss, or 
adjust it, on the ground that Barthel had set fire to the building. 
And these agents never promised that the company would pay the 
amount, even, of his mortgage. He was informed that the company 
could not do it; — dare not do it ; but Tasker, a servant of Beard & 
Brigham, and perhaps one of that firm, also promised to either buy 
his mortgage or get some one else to do it, on account of the busi- 
ness relations between them and the plaintiff. Belling upon this 
promise, which he distinctly understood was not the promise of the 
company, he waited until the year of limitation was up before 
taking any steps whatever to present his claim to the company, or 
to recover the loss. As soon as he took any steps in such direction 
he was met by a denial of Liability. None of the defenses under 
the defendant's plea can be said to have been waived, unless it was 
the giving of immediate notice of the fire, and the furnishing of 
proofs of loss. The first proofs of loss made by Mr. King were 
confessedly defective, and as there was no proof that the company 
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ever received them, and all knowledge of them was denied by the 
defendant, no waiver could be predicated upon them. 

However, if Barthel was made acquainted with the fact that the 
company did not propose to pay or adjust his loss because the de- 
fendant believed he had set fire to the premises, he would be ex- 
cused from making any proo& of loss. Coryeon, certainly, was in- 
formed of this proposed defense ; and he was not obliged to 
prepare proofs before bringing suit. While there was evidence 
tending to show a waiver or what would amount to a waiver of 
the requirement of proofs of loss, by the claim of the defendant's 
agents to Coryeon that Barthel set fire to the building, and the 
statement that the company would not pay him anything for that 
reason, this same evidence also rebutted any idea of waiver of the 
time of limitation as to the bringing of suit. 

The defendant also had the clear right to introduce proof tending 
to show that the building was set on fire by BartheL The court 
was in error in refusing to receive such testimony. Mr. King, the 
attorney of Barthel, and the plaintiff, were both notified of this de- 
fense almost immediately after the fire ; and the fact that this 
was not one of the reasons assigned by De Boode, in his letter to 
Mr. Weadock, for rejecting the claim of loss, could not preclude 
defendant from asserting it as a defense under its plea and notice, 
when it was undisputed that plaintiff had been persistently and 
always informed that no insurance would be paid for this reason. 

It is not necessary to discuss the other allegations of error, as 
they mainly grew out of the central errors already noticed. The 
judgment must be reversed, and a new trial granted, with costs of 
this court to defendant. The other justices concurred. 
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SUPREME COURT OF LOUISIANA. 



Appeal from the CioU District Court for the Parish of < 
C. H. PARKER, Tax Collector, 

NORTH BRITISH & MERCANTILE INS. CO.* , 

1. The power of taxation is derived from and regulated by the stat 
tiou, and the state legislature in exercising such power is boi 
form to the Constitution. 2. The Constitution contemplates t 
taxeS) viz : Property tax and license tax. 3. The tax impo 
gross receipts of foreign insurance companies by section 10 
76 of 1886, IS not a license tax, but is levied, assessed, and col 
property tax. 4. A tax on gross receipts is not a tax on the 
capital stock of the corporation ; it is an income tax. 5. \ 
not the legislature may constitutionally levy an income tax (^ 
decided) if it have such power, it would be an indispensable c 
its existence that the tax should embrace the income of all, a 
not single out a particular and limited class of persons and re 
to pay an incx)me tax while exempting all others. 6 Theclaii 
sents a distinct exercise of the taxing power, being levied a4 
sessed as a tax, and claimed by the tax collector as a tax, in i 
applicable exclusively to the •collection of taxes. 7. Different 
would be presented if the act merely required the foreign cor] 
pay a certain percentage of its premiums to the state as the C( 
a permissive license to enter and transact business in the stat< 

Wynne Rogers, for Plaintiff, 

H. H. Hall, for Defendant. 

Fe 

Act No. 76 of 1886, is entitled " An act in relation to 
companies, corporations, associations, partnerships, and ii 
of foreign goyemments, doing fire, river, inland, navi^ 
marine insurance business in this state, limiting publi 
rendering of statements, determining capital subject tc 
collection of same, penalties, and requirements." 

Various sections of the act deal with the t^rms and con< 
which foreign insurance companies are permitted to con< 

* DeoiiioD rendermS, Monday April 31, 1890. Reported by W. O Hart, of the Nei 
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ness in this state with various daties required of them in the con- 
duct of such business, and with the estimation and fixing of the capi- 
tal stock of such company as the standard in proportion to which 
the size of its risks is to be regulated in accordance with the general 
insurance laws of the state. 

Section 10 of the act then provides: " The capital, etc., so deter- 
mined and certified, shall be subject to taxation the same as the 
capital of fire insurance companies organized under the laws of 
this state, to be levied, assessed, and collected as prescribed by the 
laws of this state, at such place in this state as such foreign insur- 
ance company shall have its principal office, provided, however, that 
said capital has not been taxed and paid by the main agency or 
company in any other state — ^then taxation shall be levied upon the 
gross receipts, less deductions gov.eming companies organized un- 
der the laws of this state." 

Under this section the defendant company was assessed for the 
years 1887, 1888, and 1889, on the gross amount of premiums re- 
ceived in this state. Having failed to pay the tax, the tax collector 
takes this proceeding under section 54 of act 85 of 1888, to compel 
the company (through its agent) to deliver up the property assessed 
or so much thereof as may be necessary to satisfy the tax. 

The defendant denies its liability for the tax on various grounds, 
of which we only find it necessary to consider one, viz., that there 
is no valid warrant of law for the assessment and collection of the 
tax. The state in this matter is undoubtedly exercising the power 
of taxation. This power is derived from and regulated by the 
constitution of the state. No matter who may be subject, or what 
may be the object of the tax, the state in exercising this power is 
bound to conform to the requirements of the constitution. That 
instrument makes no distinction of persons, and a tax which would 
be unconstitutional if levied on property belonging to citizens of 
tbe state is equally unconstitutional as against foreigners, whether 
individuals or corporations. 

The decisions of the Supreme Court of the United States holding 
that the states may impose such terms as they see fit as the condi- 
tions of their consent to permit foreign corporations or corpora- 
tions organized in other states to enter and do business in a differ- 
ent state without thereby violating the Constitution of the United 
States, have no application to this question : Paul vs. Virginia, 8 
Wall., 168; Ducatel vs. Chicago, 10 id., 410; Doyle vs. Insurance 
Co., 94 U. S., 535. 
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These decisions only held that state laws of this character, though 
discriminations against foreign corporations, did not conflict with 
those provisions of the Federal Constitution with reference to the 
privileges and immunities of citizens of different states, and the 
regulation of commerce. No protection of the Federal Constitution 
is invoked here. 

The tax is resisted on the ground that it is without warrant un- 
der the constitution and laws of the state. The constitution con- 
templates only two kinds of taxes, viz., property taxes and license 
taxes. 

We are not prepared or required to say whether such a tax, if 
imposed in proper terms as a license tax, would be valid. 

It is not, and does not purport to be, a license tax. A license 
tax is not covered or contemplated by either the title or body of 
the act. The very proceeding taken by the state is one provided 
exclusively foV the collection of property taxes, and, under the 
terms of the pleadings as well as under the assessment itself, it is 
claimed and denominated as a tax on property. 

Then the question simply stated is, whether a property tax levied 
on the '* gross receipts " of a limited and particular class of persons, 
and not levied upon the " gross receipts " of any other class, is 
valid. The plain constitutional mandate that '' all property shall 
be taxed in proportion to its value," would seem peremptorily to 
settle this question. If '* gross receipts " be properly subject to 
taxation, the '^ gross receipts" of all, or of none, must be taxed. 

It is vain to call " gross receipts " " capital," they are not " capi- 
tal " or " capital stock," and no legislative declaration can make 
them so. 

The only class of taxes under which this can possibly fall, is that 
of an " income tax." * 

It is not necessary for us to decide whether or not under the 
constitution the legislature has power to levy an income tax. It 
suffices to say that if the legislature had such power, it would be 
an indispeasable condition of its exercise that the tax should em- 
brace the incomes of all persons not exempted; and, whatever 
power of classification the legislature might possess as to the sub- 
ject matter of taxation, that power could, under no pretext, be 
stretched so as to embrace the right to single out a particular class 
of tax payers and to require them to pay such a tax while exempt- 
ing all others. This is what the legislature has attempted to do in 
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this instance, and we are bound to hold that it cannot be constitu- 
tionally done. 

As we have heretofore intimated, if this act merely imposed on 
the foreign insurance company the duty of paying to the state a 
certain percentage of its premiums received as the condition of a 
permissive license to transact business in this state, different ques* 
tions would be presented. That would not be a tax, and woxQd 
not involve the exercise of the taxing power. But the imposition 
here is levied as a tax, assessed as a tax, claimed as a tax by the 
tax collector imder proceedings provided exclusively for the col- 
lection of taxes. It is a distinct exercise of the taxing power, and 
must be governed by all constitutional requirements and limita- 
tions applicable thereto. 

It is therefore ordered, adjudged, and decreed that the judgment 
appealed from be annulled, avoided, and reversed, and that there 
be now, judgment in favor of defendant, rejecting plaintiff's de- 
mand at his costs in both courts. 



SUPREME COURT OF MICHIGAN. 



CHIPPEWA LUMBER CO. \ 

f 
PHENIX INS. CO.* ) 

A policy Btipalation, to sabmit tke amount of loss to arbitration and that it 
should be payable only after it had been so ascertained, and that such 
arbitration should be a condition precedent to bringing suit, is legal, and 
will be sustained. 

This right to arbitration extends to total as well as partial losses. 

The company sent an adjuster, who failed to agree with plaintiff as to the 
amount of lo^s, and the latter thereupon ^rwarded proofs. The com 
pany by letter objected to the amount claimed, and demanded *^ an esti- 
mation under the contract." 

Held, That the silence of the company thereafter was not a waiver of arbitra- 
tion when the plaintiff also remained silent. 

Eddy That, where the policy provided that the value should not exceed the 
cost of production, the market or cash value is not the measure ot 
damages. 

NoBBis & NoBRis,/or Appellant. 

M. Bbown and Geo. A. Fabb, for Appellee. 

* Declaion reodered, April 11. 1890. 
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GRi 

The defendant iRsued its policy of insurance to the 
September 1, 1887, insuring, against loss by fire, its stock of 
sawed timber, lath, and shingles, for one year, in the an 
$2,500. A fire occurred on the 3d of May, A. D. 1888, co: 
the larger part of the stock. The parties failed to agree u 
amount of the loss, and August 24, A.D., 1888, plaintiff brou 

The policy contained the following provisions: — 

The amount of loss or damage * * * to be paid sixty days after 1 
of the same, required by the company, shall have been made by tb 
aud received at the office in Chicago, and the loss shall have been ac 
by the arbitrators appointed, and proved in accordance with the i 
provisions of this policy. * * * The amount of sound value and c 
to the property, whether real or personal, covered by this polic 
part thereof, may be determined by mutual agreement between the 
and the assured, or. failing to agree, the same shall then be subi 
competent and impartial arbitrators,— one to be selected by each pi 
two.8o chosen, in case of disagreement, to select an umpire, to w! 
shall refer each subject of difference, and the award of any two oi 
writing, under oath, shall be binding and conclusive as to the amou 
loss or damage, but shall not determine * * * any other questio 
only the amount of such loss or damage. * * * And until such pn 
are produced, * * * and arbitrations permitted and had, the loss 
be payable. It is furthermore hereby expressly provided and 
agreed that no suit or action against this company for the recovery of 
by virtue of this policy shall be sustainable in any court of law oi 
until after an award shall have been obtained fixing the amouK 
elaim, in the manner above provided, which is agreed to be a cond 
cedent. * * * It is hereby understood aud agreed by and between 
pany and the assured that this policy is made with reference to the 
terms and conditions. 

Upon receiving notice of the loss, the defendants 
adjuster, who could not agree with plaintiffs upon the ai 
the loss or damage sustained. Thereupon plaintiffs m 
proofs of loss, and on May 16, 1888, forwarded them by 
the defendant. They were received; and on May 22d d 
wrote plaintiff that they had examined the proofs and the 
tion furnished by their adjuster, that their only concern 
amount of loss suffered for which they would be liable to co 
and that the amount claimed was excessive. This letter c 
the following language: ^'We insist, gentlemen, on estime 
loss under the contract." It is also stated that defendan 
stood plaintiff's proofs to include manufacturing and trad 
which were not covered by the policy. 
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Le proYisions of the policy here material to the issue on the 
tion of damages read as follows: — 

this XK)licy of insurance, the Phenix Insurance Company of Brooklyn, 
. * * * will indemnify the Chippewa Lumber Company against loss or 
>ge by fire to the following specified and located property only, to an 
nt not exceeding the actual cash value of the property herein described 
e time of such loss, and in no event to exceed |2,500. The cash value of 
jrty destroyed or damaged by fire shall in no case exceed what would be 
ost to the assured, at the time of the fire, of replacing the same; and, in 
rent of any claim for loss being made under this policy on the stock of 
oanufacturing establishment, the measure of damage shall in no case 
id the actual cost of producing the same. 

is conceded that the loss was on the stock of a manufacturing 
^lishment After the letter of May 22d, nothing appears to 
been done by either party until the suit was brought. Upon 
;rial, plaintiffs confined their evidence of damage to the market 
ish value of the lumber destroyed; the defendant introducing 
vidence of value. The court was requested to instruct the jury 
id a verdict for defendant because (1) no cause of action existed 
le time suit was begun; (2) there was no evidence of plaintiff's 
ages according to the conditions of the policy. The circuit 
e refused to so charge, and directed a verdict for plaintiff for 
29.58. The contention of plaintiff is that the arbitration clause 
it a condition precedent to bringing suit; that it is revocable, 
plaintiff revoked it by bringing suit; that defendant waived it; 
it has no application to a total loss; and that the market value 
le lumber is the measure of recovery. 

Courts must interpret and give effect to contracts according 

le clear intent of the parties as expressed in the writings they 

) debberately executed. Applying this rule, we find no diffi- 

f in determining upon what the minds of the parties met in 

ing this contract of insurance. They agreed to submit the 

UDt of loss or damage to arbitration; that it should be payable 

after it had been so ascertained; that such arbitration should 

condition precedent to bringing suit; and that, in the event of 

the measure of damages should in no case exceed the actual 

of producing the property destroyed. No other construction 

be seriously contended for. There is no vagueness, uncertainty, 

mbiguity in the terms of the policy. It is contended that an 

cement to submit aU matters in controversy between parties to 

tration, and thus oust courts of their jurisdiction, is void, and 

be repudiated by either party at any time before award is 
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made. Either party to an arbitration may revoke the auth 
the arbitrator, and this he may do notwithstanding the agi 
to arbitrate is valid. Any person may violate the most 
contract he has made, but he thereby becomes responsible 
injured party for such violation. So, in the numerous cas< 
by plaintiff's counsel, the courts held that those who had -^ 
their contract to arbitrate were liable on their arbitration 
But non constat that parties may not agree to submit the q 
of unliquidated damages to arbitration as a condition prece 
bringing suit. Plaintiff and defendant deliberately agreed 
method of ascertaining the damages. It was an expedition 
pensive, and proper method, if not a better one than is affo] 
a suit. It was certainly as advantageous to one as to th< 
They deliberately provided a penalty for failure to comp 
this obligation. If plaintiff refused compliance, then he co 
bring suit. If defendant refused compliance, then suit c< 
brought against it immediately. We hold the agreement 
able and legal. It is sustained by the clear weight of au 
Canal Co. vs. Coal Co., 60 N. Y., 252; Insurance Co. vs. "V 
AtL Kep., 561; Dry-Dock Co. vs. Union Assurance Co., 66 Ci 
Davenport vs. Insurance Co., 10 Daly, 535; Gauche vs. In 
C-o., 4 Woods, 102; Carroll vs. Insurance Co., 13 Pac. Re 
Holmes vs. Richet, 56 Cal., 307; Scott vs. Avery, 8 Welsh., 1 
487; Insurance Co. vs. Creighton, 51 Ga., 95; U. S. vs. R 
9 Pet., 319; Lovejoy vs. Insurance Co., 11 Ins. Law J., 186; 
Ins., § 493; Gasser vs. Sun Fire Office, 44 N. W. Rep., 262 
true that some courts h|ive held that similar arbitration 
providing for the ascertainment of the amount of loss, w 
binding; but we think it wiU be found that they so decide 
the ground that they were not made a condition prece( 
bringing suit. Most of the cases cited by plaintiff's counsel 
in conflict with the rule above stated. In most all, the attei 
made to oust the court entirely of its jurisdiction; and in t] 
of Stephenson vs. Insurance Co. (54 Me., 56), the court very 
states the rule as follows: ''While parties may impose, as i 
tion precedent to application to the courts^ that they shj 
have settled the amount to be recovered by an agreed moc 
cannot entirely close the access to the courts of law." J 
relies upon the case of Nurney vs. Insurance Co., 63 Mic 
That case is very different from this in one important i 
which was evidently the basis of the decision. The contra 
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Tided for arbitration at the written request of either party. Their 
negotiations for settlement covered a period of five months, and 
neither partj churned the right of arbitration. It was held to have 
been waived. Justice Sherwood said: ''In this case the agree- 
ment to arbitrate never became operative; and the agreement not 
to sue, being dependent on the agreement to arbitrate, of course 
must have become inoperative." Th€ policy in the present case 
provides that the amount of loss or damage shall be submitted to 
arbitration. The right to arbitrate is not made conditional upon a 
written request of either party. It expressly provides an unob- 
jectionable and fair mode for ascertaining the amount if the parties 
are unable to agree, upon the ascertainment of which the plaintiff 
was entitled to bring suit. Interpreting the language in the 
Numey Case in the light of the facts, we do not understand the 
court to hold that an agreement to submit the ascertainment of 
unliquidated damages to arbitration as a condition precedent to 
bringing suit is not valid, or that either party thereto can revoke it 
at his own will. A waiver of arbitration necessarily implies a 
waiver of all the conditions dependent upon it, and leaves the par- 
ties in the same situation as they would be in if they had made no 
agreement to arbitrate Such we understand to be the doctrine of 
that case. If it was intended to establish a different rule, we hereby 
expressly overrule it. 

2. The evidence for plaintiff showed that the lumber was all de- 
stroyed except about 19,000 feet. Counsel claim that this was, in 
effect, a total loss, and that therefore the arbitration clause does 
not apply. The terms ** loss " and " damage," as used in the policy, 
are synonymous, and mean substantially the same thing. Both are 
included in the agreement to arbitrate, and it makes no difference 
whether the loss was total or partial. The language of the policy 
cannot be construed to limit the right of arbitration to a case where 
the property was damaged, but not' destroyed: Gasser vs. Sun 
Pile Office, 44 N. W. Kep., 262: 

3. The mere silence of the defendant did not constitute a waiver. 
The defendant was in a position of a debtor; the plaintiff, of a 
creditor. A debtor waives no right by his silence when he is not 
called upon to act. The defendant, by letter, promptly informed 
plaintiff that it disputed the amount of its loss, and demanded an 
estimation under the contract. Even if this letter was not a de- 
mand for arbitration, it certainly constituted no waiver. If it was 
not, when was the waiver established by its silence ? If plaintiff 
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had commenced suit tlie day after receiying this letter, would it be 
contended that it had waived its right? In order to establish a 
waiver, the plaintiff should have moved upon the receipt of this 
letter, and fastened upon the defendant some acts or conduct from 
which a waiver might naturall}' be inferred. It is silence against 
silence, and neither party is placed thereby in any other or differ- 
ent position than that in which they stood at the beginning. 

4. The measure of damages fixed by the parties in their contract 
was not to exceed the actual cost of producing the lumber de- 
stroyed. This was not the market or cash value. The court, there- 
fore, adopted a standard of value in direct conflict with the 
agreement of the parties. On this point there can be no room for 
doubt. There is no difficulty in making the computation. If 
plaintiff bought the logs, the measure of damages would be the 
price paid, with interest from date of purchase, and cost of manu- 
facture and storing. If it purchased the stumpage, the measure 
would be the price of the stumpage, with interest, and the other 
costs added. If it owned the lands from which the logs were cut, 
the measure would be the fair value of the stumpage, with the other 
costs added, and interest. The judgment must be reversed, and a 
new trial ordered. The other justices concurred. 



SUPREME COURT OF MINNESOTA. 



BOMASH ET AL. 

SUPREME SITTING OF THE ORDER OF^ 
THE IRON HALL.* -. 

1. The administrators of an estate cannot maintain an action to recover 

money payable upon contract to the heirs of the intestate. 

2. A contract in effect for the payment of a specified sum of money to one's 

heirs, less whatever he may haye receiyea in his life time, heldj to entitle 
the heirs to recover the whole specified snm, the deceased having received 
nothing, although he had become entitled to receive a certain sum in his 
life-time. 

John D. O'Brien and Mobphy & Gilbert, for AppeUanL 
F. H. Ewma, for Reapondenis, 

* Deoition rendered, December 26, 1889. 
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Dickinson, J. 
This action is upon a certificate or contract of insurance, issued 
by the defendant corporation to the plaintiffs intestate, who was a 
member of the order, to recover the sum of $75 on account of his 
disability from sickness for the period of three weeks subsequent 
to the 27th day Si June, 1888; and to recover the further sum of 
$425 on account of the death of the said Abram Bomash. The cer- 
tificate setting forth the contract reUed upon, and which is made a 
part of the complaint, provides that 

in case said member shall become temporarily totally disabled from following 
his usual occupation, by disease or accident, * * * he shall be entitled to a 
benefit for each week's disability in a sum not exceeding two and one-half 
per cent of the principal amount named herein, [(1,000] * * * which benefit 
shall be paid when he has entirely recovered, or upon demand, when he has 
been disabled for four or more weeks, in installments of an amount equaling 
the benefit for four weeks, or such period longer than four weeks as he shall 
elect. 

By the further terms of this certificate the heirs of Bomash were 
entitled, in the event of his death, to the benefits specified with re- 
spect to that contingency, less the amounts which he might have 
received as benefits on account of sickness or other disability. This 
part of the contract appears from the complaint to have been modi- 
fied by a by-law of the defendant, with the assent of Bomash, so 
that, as is alleged in the complaint, 

upon the death of said Abram Bomash the heirs of the said Bomash became 
and were entitled to receive from said defendant one-half of the amount of the 
face of said certificate, viz., five hundred dollars, less benefits received by said 
member. 

The case comes here by appeal from an order overruling a de- 
murrer to the complaint. As to whatever sum the heirs of Bomash 
Bttay> hy the terms of the contract, have become entitled to recover, 
as is the case confes8f)dly with respect to the $425, there can be no 
right of action in these plaintiffs, the administi*ators of his estate. 
The sum thus recoverable, or the cause of action therefor, is no 
part of the assets of the estate, any more than it would be if the 
sum were payable to a stranger, standing in no relation of kioship 
to the deceased. The administrators have not been, either by the 
law or by the contract, constituted trustees for the heirs with re- 
spect to that subject, and have no more right to maintain an action 
for the recovery of the money than they would have upon any con- 
tract of a stranger for the payment of money to the heirs of Abram 
Bomash upon his death. The only matter of doubt in the case is as 
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to whether the administrators have a right of action with respect 
to the sum of $75, which, if the aUegations of the complaint are to 
be deemed to sufficiently set forth the facts relied upon, became 
payable to Bomash in his life-time by reason of his sickness. But 
we are of the opinion that, by the terms of the contract as shown in 
the complaint, this sum too has become payable fb the heirs, and 
hence is not recoverable by the administrators. It appears to have 
been the contract that the heirs should receive the full sum of $500, 
" less benefits received by said member." He never received any 
benefits, and there is nothing to deduct from the sum of $500 re- 
coverable by the heirs, and which sum is the limit of the defend- 
ant's total liability. Our conclusion is that the right of action as to 
the entire sum sought to be recovered in this action exists only in 
favor of the heirs of the deceased, and that this action cannot be 
maintained by the administrators upon the facts alleged. 
Order reversed. 



SUPEEME COUET OF NEBEASKA. 



INSURANCE CO. OF NORTH AMERICA^ 

MoLIMANS BT AL.* 

1. A contract of fire insurance made in Iowa, the statutes of which state pro- 

vide in what counties an action may be broujrht on the policy, does not 
limit the right to bring an action for loss of the property to that state. 
The action is transitory in its nature, and may be brought wherever ser- 
vice may be had on the company. 

2. Section 55 of the Code, which authorized the bringing of an action 

against an insurance company in any county where the cause of action or 
some part thereof arose, is remedial, and not restrictive in its nature ; 
that is, the action may be brought where the cause of action or some part 
thereof arose, although the company has no agent in that county. 

3. Service of notice and proof of loss on a general agent of the insurance 

company is service on the company. 

4. Held, That the proof sustains the verdict, and that there was no error in 

tilie record. 

R W. Babobb and Allem & Robinson, /or PlainHf in Error. 
H. C. Broke, for DefendarUs in Error. 

* DMifion Tuideredp Febnuuj 4, IMO. 
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but nevertheless we will not do so unless eompelled. The true rule 
would seem to be that the company should adjust and pay its losses 
promptly, unless there are just reasons for its refusal. What such 
grounds are it is unnecessary to inquire, as they were not proved 
in the case. There is no error in the record, and the judgment is 
affirmed. The other judges concur. 



SUPREME COURT OF KANSAS. 



BURLINGTON INS. CO. 

vs. 

GIBBONS.* 

An insurance against loss by fire was procured upon a house in the city of 
Paola through a local insurance agent, who did not si^ the policy, and 
whose name was indorsed thereon only as a '' solicitor^^' and who had no 
authority from his company, except only as a ^' soliciting agent, to trans- 
act business for said company, having or keeping an office or principal 
place of business at Paola. " the house was to be occupied by the * * o w uer 
or tenant," and in the policy was a provision that, if tne property insured 
should " become vacant, unoccupied, or uuinhabited, * * * then, unless 
the consent of the secretarj'^ is iudorsed thereon, * * * this jiolicy is void." 
Aferwards the property did become vacant, without ihe consent of any 
agent of the company except the local agent, who gave his oral consent 
that it might become and remain vacant for thirty days, or any less time, 
until the owner could procure a tenant ; and after the property became 
vacant, and while it was thus vacant, and within nine days after it became 
vacant, it was totally destroyed by fire. Held^ That the assured cannot 
recover, as against the company, for the loss. 

Cabroll & Sheldon, /or Plaintiff in Error, 

Bbayman & Stevens, /or Defendant in Error. 

Valentine, J. 

This was an action on a fire insurance policy brought in the dis- 
trict court of Miami County on March 7, 1887, by Ellen Gibbons, 
against the Burlington Insurance Company, of Burlington, Iowa, to 
recover $150, and interest, from March 27, 1886, for an alleged loss 
of that amount occuring by fire at that date. The case was tried 
before the court without a jury, and judgment was rendered in fa- 
Tor of the plaintiff and against the defendant on December 13, 
1887, for $150 principal, and $10.97 interest,— total $160.97; and 

* Daoialoii rendered, Janiiary, 11, 1890. 
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then and is not liable thereon in any sum whatever; for the reason 
that at the time of the alleged loss the dwelling-house covered by 
said pohcy of insurance was then, with the knowledge and consent 
of the then holder of said policy No. 186,102, and without thd 
Imowledge or consent of said insurance company, * wholly vacant 
and unoccupied,' and had been so vacant and unoccupied for a 
number of days prior to November 27, 1886, contrary to and in vio- 
lation of the terms of said policy and contract of insurance; and, 
further, that if there was any liability on the part of the insurance 
company, ' which they explicitly deny,' that the damage to said 
dwelling-house was not $150, but was less than $100." The plaint- 
iff admits that at the time of the fire the property was vacant, un- 
occupied, and uninhabited, and also admits that the consent of the 
secretary of the company had not been indorsed upon the policy, 
nor even given; but it is contended by the plaintiff that the consent 
of the company to such vacancy had nevertheless been given, and 
that it was given by J. W. Morehead, the agent of the company, 
who procured the policy, and who presumptively had fuU authority 
from the company to give such consent. The insurance company 
admits that Morehead was its agent, but claims that he was only a 
'' soliciting agent, to transact business for said company, having or 
keeping an office or principal place of business at Paola, in the 
county of Miami," as provided in a certain appointment on file in 
the office of the department of insurance at Topeka, Ran.; and 
that he had no other or further authority, and no authority to con- 
sent to a vacancy of the property insured, or to waive any of the 
terms or conditions of the insurance policy. 

It appears that the defendant was an insurance company of 
Burlington, Iowa; that J. W. Morehead was its agent at Paola, 
Kan.; and that the insurance in this case was effected through 
Morehead's agency. The building insured was to be occupied, as 
the policy shows, by "owner or tenant." Under the evidence and 
findings of the court below, it must be taken as a fact, although 
the evidence upon the subject was conflicting, that Morehead gave 
his oral consent, about two weeks prior to the fire, that the property 
might be and remain vacant for a period of thirty days, or until a 
tenant could be procured not exceeding that time. Morehead tes- 
tified that he never gave any such consent, and Mrs. Gibbons testified 
that he did. The house had been in fact vacant only nine days when the 
fire occurred which destroyed it. Morehead's agency, as the evi- 
dence shows, was limited, as the defendant contends; but it does 



Digitized by 



Google 



Digitized by 



Google 



650 Report of DedmoM. [June, 

agent or agents. In such cases we understand that the assured 
will be presumed to take notice of such limitations from the face of 
his policy, and will, as a general rule, be bound bj them: Insurance 
Co. vs. Davenport, 37 Mich., 609; Cleaver vs. Insurance Co., 65 
Mich., 627; Hankinsvs. Insurance Co., 70 Wis., 1; Enos vs. Insur- 
ance Co., 67 Cal., 621; Hale vs. Insurance Co., 6 Gray, 169; Eyte 
vs. Assurance Co., 144 Mass., 43; Healey vs. Insurance Co., 5 Nev., 
268; Mitchell vs. Insurance Co., 51 Pa. Si, 402; Insurance Co. vs. 
Couover, 98 Pa. Si, 384; Insurance Co. vs. Weiss, 106 Pa. Si, 20; 
Wilson vs. Insurance Co., 14 N. ¥., 418; Marvin vs. Insurance Co., 
85 N. Y., 278; Underwriters' Agency vs. Sutherlin, 55 Ga., 266. 

Where the agent has the authority only to solicit insurance, or 
to effect or bring about the same, or to issue the policy of insur- 
ance, and has no authority to afterwards change or waive any of 
its terms or conditions, any attempted change or waiver by him 
after the policy has been issued will generally be held to be void; 
and, in the absence of any showing to the contrary, it will gener- 
ally be presumed that the assured, or any person claiming under 
him, had knowledge of all the terms and conditions of the policy. 
In the present case it is provided in the policy and by its terms, 
among other things, that if the property insured shall '* become 
v<icant, unoccupied, or uninhabited, * * * then, unless the 
consent of the secretary is indorsed thereon, * * * this policy 
is void;" and, as nothing has been shown to the contrary in this 
case, it must be presumed that Mrs. Bixby, Mrs. Stanley, and Mrs. 
Gibbons had knowledge of these provisions. And yet they may 
not have had any such knowledge. These provisions, along with 
many other provisions tending to render the policy void upon cer- 
tain conditions, were contained in a paragraph of the policy con- 
taining over seven hundred words, all printed in small letters, and 
covered over by the words "Indemnity Bond," printed in large 
letters. The law ought to be such that provisions printed in an in- 
surance policy in such a covert, hidden, and obscure manner 
should be held to be absolutely void, unless it should first appear 
affirmatively that the assured had actual knowledge of such provis- 
ions. In the case of Insurance Co. vs. Davenport (37 Mich., 609), 
it was held that the insurance agent who issued the policy had no 
power to waive a clause contained in the policy that the insurance 
should be void if the property should become vacant. To the same 
effect, and perhaps a stronger case, where the property was occu- 
pied by a tenant, is the case of Harrison vs. Insurance Co., 9 Allen, 
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\L And with respect to vacancies generally, rendering insuranc 
^liciea void where the property is occupied by tenants, see th 
lUowing cases: Corrigan vs. Insurance Co., 122 Mass., 298; Sleepc 
u Insurance Co., 56 N. H., 401; Dennison vs. Insurance Co., 6 
»wa, 457; Fitchpatrick vs. Insuraoce Co., 53 Iowa, 335; Insuranc 
0. vs. Meyers, 63 Ind., 238; Insurance Co. vs. Wells, 42 Ohio St 
L9; Insurance Co. vs. Padfield, 78 HI., 167. See, also, the follov 
Lg cases as having some application to this case: Wustum vs. Ii 
trance Co., 15 Wis., 138; Cook vs. Insurance Co., 70 Mo., 61C 
shworth vs. Insurance Co., 112 Mass., 422; Meadows vs. Insuranc 
0., 62 Iowa, 387; Bartholomew vs. Insurance Co., 25 Iowa, 50*] 
[erserau vs. Insurance Co., 66 N. Y., 274. From the facts of thi 
tse, as they now appear to this court, the plaintiff cannot recovei 
id therefore the judgment of the court below will be reversei 
id cause remanded for a new trial; all the justices concurring. 



SrPREME COURT OF IOWA. 



LEE 

Vfi, 

GRICULTURAL INS. CO.* 



liere the question was as to the actual and not the apparent authority o 
the a^ent to caucel, and the agent had testified that his authority wa 
in writing, the writing was the best evidence, and his verbal testimon; 
was properly excluded. 

ridence as to whether a mortgage was regarded by insurance men as ai 
increase of risk was properly excluded where it did not appear that th 
witness had any knowledge on that subject. 

be giving of a chattel mortgage is an increase of risk though no right c 
action nad accrued. 

StcUement of facts by Editor Insurance Law Journal. 

The defense was that a subsequent mortgage had been placed oi 
le insured chattels. It was answered that the mortgage was ir 
inded as security for a surety for the insured for borrower 
ioney;that the debt had not become due; the instrument was nu 

* Deelaion rendered, February 6, 1890. 
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operative as a mortgage, and it had been executed with the knowl- 
edge and eonsent of the agent. The court on motion of the defend- 
ant withdrew the case from the jury and gave judgment for the ^ 
defendant. 

Martin & Wambach, /or Appellant. 

yAifRArf & BoEYE and E. H. Gaby, for Appalle*', 

GrvEN, J. 

1. On the trial, H. S. Lee was called as a witness by the plaint- 
iff, and, haying testified that he was agent for the defendant 
company, and had countersigned this policy, stated that his 
authority was from the company, in writing, and then in his pos- 
session, in his pocket. Plaintiff then asked the witness : " Have 
you authority to cancel policies issued by this company at 
Webster City ?" To which defendant objected as incompetent, and 
which was sustained, and whereupon plaintiff further inquired : 
" Have you, in the course of your agency here, canceled policies of 
this company?" which was also objected to for the same reason, and 
objection sustained. There were no error in sustaining these ob- 
jections. The writing was the best evidence of the witness' author- 
ity from the company. It may be true, as contended, that as 
between a party and third persons, the limit of the agent's author- 
ity to bind the party is the apparent authority with which the 
agent is invested ; yet these inquiries were as to actual authority, 
and not apparent authority. The writing was the best evidence, 
and should have been produced. Plaintiff inquired of the witness 
H. S. Lee : " Knowing just what facts you did about this mortgage, 
you would not consider it as increasing the l^azard ?" to which de- 
fendant objected as incompetent, and not the subject of expert 
testimony, which was sustained. Plaintiff then offered to prove by' 
the witness that the facts in reference to this mortgage are not re- 
garded by insurance men as an increase of hazard, which was also 
objected to, for the same reasons, and objection sustained. In 
Bussell vs. Insurance Go. (42 N. W. Bep., 654), we held that, od a 
question as to whether a certain use of a bam increased the risk, 
the opinion of the witnesses was proper to be taken. It is, however, 
sufficient answer to these objections that it was not made to appear 
that the vntnesses had any knowledge or experience with regard to 
hazards, or as to what was considered by insurance men as increas- 
ing hazards. The objections were properly sustained. 
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2. Appellant's farther contention is that it was a question of fact 
as to whether the giving of the chattel mortgage increased the risk, 
or decreased the defendant's security, and that this question should 
have been left to the jurj. The case is clearly distinguishable from 
that of Bussell ts. Insurance Co., 71 Iowa, 69. In that case incum- 
brances existed at the time the policy was issued. The incum- 
brances were changed during the life of the policy by pa3rments a^d 
renewals, and apart of the land had been sold. Hence it was a 
question of fact as to whether the hazard had been increased or 
security decreased. But there is no question in this case. The giving 
of the chattel mortgage is, beyond question, an increase of the risk, 
and a decrease of the defendant's security, because thereby the as- 
sured lessened his interest in the insured property. It makes no 
difference that aright of action had not accrued upon the mortgage. 
It was a depletion of the assured's interest in the property, to 
the extent thereof, from its execution and delivery. 

3. Appellant contends that it should have been left to the jury to 
say whether the defendant's agent Lee did not have such knowl- 
e^e of the giving of the mortgage as constituted a waiver on the 
part of the defendant. As requested, we have read the whole of 
the testimony of this vntness ; and we fail to gather therefrom that 
the vritness desires to be understood as saying that he had any 
knowledge of the giving of the mortgage at the time it was given, 
or to have given any consent thereto. But, if he had, there is an 
entire absence of testimony tending to show that the defendant 
would be bound by such knowledge or consent, as the extent of 
Lee's authority is not made to appear. We find no error in the 
action of the district court, and the judgment is therefore affirmed. 
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COURT OF APPEALS OF NEW YORK 

SECOND DIVISION. 



MARY J. DARROW, Respondent, 

VS: 

THE FAMILY FUND SOCIETY, AppeMnt*) 

The contract of a benevolent society stipulated to pay the sam : 
the death fnnd, but provided that whenever the death fun 
insufficieat to meet exlstluff claims, an assessment should be 
the entire class of membersnip. 

Heldf That in case of deficiency in the death fnnd, it was the 
society to levy the assessment, and upon failure to do so it 
sary to bring a suit in equity, but an action at law will be 
compel payment. 

The contract provided that it should be void if the Insured shou 
violation or attempted violation of any criminal law of the s 

Heldf That while attempt at suicide is made a crime by the p 
New York, successful suicide is not, and if it were intende 
suicide from the benelit of the contract, the language shou 
explicit and clear on that point. 

George Wilcox, /or Appelant. 

Edgar T. BRAC3KETT,/or Re-tpondent 

Bi 

The defendant is an insurance association, organized ] 
chapter 176 of Laws of 1883. On January 14, 1885, 
Darrow was admitted as a member of the association by < 
and policy or undertaking, whereby, upon the terms and 
mentioned in it, the defendant bound itself to pay to 
iff, within sixty days after the requisite proof of det 
member, $5,000 " from the death fund of the society at 
said death," as in the policy "mentioned and proTic 
member died in December, 1885. The defendant denie 
ity to the plaintiff. And one of its alleged defenses i 
money in its death fund at the time of the death of ] 
not sufficient to pay the claim. 

• Opinion filed Not. 26. 1H89. 
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ment of the members for the purpose. 
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This is the duty of the defendant when the beneficiary 
to payment, and it arises upon the proper information of 
of the member/ This duty is the contract undertaki 
defendant supported by the power, without any order oi 
of the court, to enable it to perform its promise to pay. 
pose is to supply the means to do so. And there is no we 
reason to support the claim that the sole remedy of a b 
entitled to payment, is in a court of equity to compel the 
make the call upon the members. The only method by 
defendant can supply itself with the means of performi 
gagements to pay death claims is by assessment. And i 
the contemplation of the parties, as represented by the 
of the contract, that the instrumentalities furnished w 
ployed by the association to enable it to do so. And 
rely upon its failure to perform its plain duty in that 
defeat a recovery. In this case, for reasons which ¥rill I 
to, the defendant did not intend to pay the claim in q 
any portion of it, and therefore, as is evident, purposely 
exercise the means provided to raise the money to pay th 
What has already been said tends to some extent to mee 
tention that a death claim is payable out of a particular fi] 
nated as the death fund, and that upon it depends the 
recovery. The principle sought to be applied in supp< 
proposition is not applicable to the extent essential to iti 
ity as a defense. The plaintiff in the complaint allege 
'' defendant has a sum sufficient in its death fund to pa; 
sum so due to the plaintiff, or if it has not, has membe 
liable to call for assessment to pay the same to the plaint 
And it clearly appeared by the evidence that a single t 
of the members liable to call at the time of the death < 
on account of this claim, at the mortuary rates prescrib 
have produced a sum in excess of the amount which the 
undertook by the policy to pay the plaintiffl And i 
assumed in this case, as nothing appears to the contrary 
collection, through the means. provided, of the requisij 
was dependent on no contingency, and, therefore, the fi 
and are at the command of the defendant to make the pa 

The assertion of the defendant that it has not suffici 
applicable to that purpose in hand to do so is foundec 
failure to perform the duty imposed upon it by the con 
which it undertook to perform, provided the plaintiff 
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ine i»Kiiig one s own uie is no vioiauou oi zne Gmmnai law. 
ttempt in such case to commit crime would be merely an un- 
iplished purpose to attempt suicide, and, therefore, the pecul- 

of the offense referred to is such that it cannot come within 
provision of the statute that "a person may be convicted 
attempt to commit a crime, although it appears on the trial 
he crime was consummated, unless the court, in its discretion, 
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discharges the jury, and directs the defendant to be tried for the 
crime itself. Id., § 685. As the attempt to commit suicide is the 
only crime involyed in the purpose and act of a party haying in 
view the taking his own life, it is not seen how there can in the law 
be recognized an attempt to commit the crime, for whatever may 
be done with the intent and purpose of suicide is involved in the 
attempt to do it, and thus constitutes an ingredient of the main 
and only offense. 

It must, for the purpose of question here, be assumed that Dar- 
row had the purpose of taking his own life; and that he fully accom- 
plished such purpose. The result of his act, influenced by such 
intent then, was his death. By the act of taking his own life he 
violated no criminal law, unless the attempt to do it may be dis- 
tinguished from the act accomplished. An act is characterized by 
the purpose, when ascertai ed, of the party doing it, or by its 
result If the act fail to accomplish its purpose it constitutes an 
attempt, but if the result of it is the consummation of the purpose, 
the act is not commonly designated as an attempt. The common 
acceptation of terms used, and which do not necessarily have a 
technical meaning, is entitled to some consideration in the construc- 
tion of contracts where the intention of the parties is sought for, as 
it must be, in the language employed. 

For the purpose of upholding the contract of insurance its pro- 
visions will be strictly construed as against the insurer: McMaster 
vs. Ins. Co., 56 N. Y.,226; Dilleber vs. Home Life Ins. Co, 69 id., 
256. When its terms permit more than one construction, that one 
will be adopted which supports its validity: Coyne vs. Weaver, 84 
N. Y., 386. And it is only when no other is permissible by the 
language used, that a construction which works a forfeiture will be 
given to such an instrimient: Hitchcock vs. N. W. Ins. Co., 26 N. 
Y., 69; Griffey vs. N. Y. C. Ins. Co., 100 id., 417. 

The reason assigned for such rule of construction is that the 
insurer is supposed to have chosen the language to express the 
terms of the contract, and it has become a rule of law that if it be 
left in doubt whether words of the contract ^' were used in an en- 
larged or a restricted sense, other things being equal, the construc- 
tion will be adopted which is most beneficial to the promisee:" 
Hoffman vs. ^tna Fixe Ins. Co., 32 N. Y., 405, 413. There is noth- 
ing in the language of the policy to indicate that the defendant 
had reason to suppose that the promisee understood that suicide 
of the member came vnthin its terms. And words may easily have 
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iployed to embrace it within a condition, if 
«mplation of the defendant as an act of foi 
I the beneficiary upon the contract. Inasmi 
violation of the criminal law, the words do i 
[y import that the act which produces it is ^ 
I question, or that it was within the intention 
ad that is a sufficient reason why they shoi: 
or their meaning refined by interpretation, 
) act causing death as within the invalidatin, 
By: Griffey vs. N. Y. C. Ins. Co., supra, 
far the question has not been considered whi 
ence or result of an act of the member in vio 
would come within such provision. If liter; 
not. The contract is rendered void if the 
in violation of, or attempt to, violate any 
, death in consequence of the violation of la\i 
ig the act of violation of law that is expj 
Lsed. 

ftdley vs. Mui Benefit Life Ins. Co. (45 N. Y., 
was warranted that at the time of his deal 
aged in the violation of law. And such ws 
. Mui B. Ins. Co. (13 Allen, 308), where a 
e and containing the same provision was the 
md the defense was the same, 
irray vs. N. Y. Life Ins. Co. (96 N. Y., 614), ti 
cy was that if the assured should '* die in or i 
^ * the violation of the laws," etc., the pc 
t may be if the mortal injury is received whi 
red in the criminal act, that the death f ollowi 
e comes within the import of the provision, 
enders it unnecessary to consider that qu< 
is expressed upon it. 

onclusion is that the death of the member 1 
hin the meaning of any provision of the pol 
reason void, and therefore the exclusion oi 
at subject was not error. No other questio 
Ion of consideration. The judgment should be affirmed, 
^ncur, except Haight, J., not sitting. 
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SUPREME COURT OF INDIANA. 



PHCENIX INS. CO. 

GOLDEN.* 

An averment that the plaintiff ''has performed each and every act which by 
the terms of said policv he was required to do/' is a sufficient averment of 
compliance with a policy condition regarding vacancy. 
Where the anplication is filled by the agent from his own knowledge of the 
ir^,.. facts ana not from any information given by the applicant, who was illit- 
^f^liL, erate and signed without knowledge of the contents, the policy will not 

be avoided by mlsstatement-s as to value, distances, and incumbrance. 
Wh ere the policy is based on " representations" in the application, the state- 
;^ ments in which are made ** warranties," the statements will be treated 
as representations only. 

C. E. Walker and Gilchbist & De Bbuler, /or Appellanfy 

Wm. R. Johnston, /t/r Appellee, 

Olds, J. 

This is an action by the appellee against the appellant for the 
value of a bam which was insured by the appellant company, and 
was destroyed by £ure. Issues were joined, and trial had, resulting 
in a Terdict and judgment for appellee. There was a demurrer 
filed to the complaint, and overruled by the court, and exceptions 
and the ruling assigned as error. The policy of insurance, a copy 
of which is filed with and made a part of the complaint, contains a 
condition that ''if the above-mentioned buildings be or become 
vacant or unoccupied, or be used for any other purpose than men- 
tioned in said application, without consent indorsed hereon, this 
policy shall be null and void." 

There is an arerment in the complaint that the plaintiff '' has 
upon his part performed each and every act which, by the terms of 
said policy, he was required to do." It is contended by counsel 
for appellant that the complaint is defectire for the reason that it 

* Deotolon rendered, January 17, 1890. 
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I not specifically aver that the property was not allowed to be- 
e vacant, and that it was occupied at the time it was burned, 
ifs'^is a condition precedent which it was necessary for the 
itiff to ayer the performance of to entitle him to recovery, the 
)ral averment in the complaint is sufficient. Section 370, Bev. 
1881. But it may well be questioned whether or not, in the 
nee of a general averment, this is not a matter of defense which 
t be pleaded by the defendant, if a vacancy occurred which 
Id defeat a recovery. The complaint is sufficient, and the de- 
rer was properly overruled: Insurance Co. vs. Leonard, 80 
, 272; Insurance Go. vs. Capehart, 108 Ind., 270; Assurance 
^s. State, 113 Ind., 331. 

le defendant answered in four paragraphs: First. A general 
al. Second. That plaintiff overinsured his bam, and caused it 
B burned to get the insurance money. Third. That the policy 
id and based upon a written application therefor made by 
itiff. That in and by his application, which was made part of 
policy, and the contract of insurance, he specifically warranted 

and all the statements and answers to questions therein to be 
That he stated in the application the value of the bam was 
)0, which was false, and that it was only worth $300. That he 
^ered to a question therein that the age of the bam was only 
ity-five years, which was false; that it was forty years old. 
^ he stated in answer to a question that the barn was distant 
or 300 feet from the dwelling-house on the farm, which was 
, and that it was less than 260 feet distant. That he stated 
iswer to a question in the application that the value of the 

estate — 100 acres — on which the bam was situated was $60 
iicre, which was false, and that it was only worth $18 per acre, 
ihe answered, "No," to a question in the application, to-wit: 
it encumbered in any way? If so, when is mortgage due, and 
low much ?" Answer. " No," — and which answer was false, and 

said land on which said bam was situate, and said bam, were 

and there encumbered by a mortgage made thereon by plaint- 
I one Lorenz Mallett for $1,400, which was and is a valid lien 
Bon, and unpaid. Fourth. That the property insured became, 
was up to the time of the fire, vacant and unoccupied, with- 
the consent of the company, indorsed on the policy. The 
itiff replied — ^First. By a general denial. Second. To said 
i paragraph of answer: That the application was taken and 
1 up, so far as ever filled up, by one David Brownfield, then 
VOL. xix-^e. 
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and there the agent of defendant at Yevaj, dulj authorized to re- 
ceive and solicit applications for insurance on behalf of said defend- 
ant. That the application was filled out bj said Brownfieldr^Ctne 
office of Addison Works, who was then and there the agent of 
defendant at said town of Yevaj. That each and all of the answers 
made hy plaintiff to the questions asked him in said applications 
were made in the presence and hearing of both of said agent& 
That before and at the date of said application both said Brown- 
field and Works were well acquainted with said bam, and with the 
farm on which it was situated, and with the value of said bam and 
farm. That for the last ten years thej both had been traveling 
over said county soliciting insurance, and had full knowledge of 
the value of farms and farm improvements in said Switzerland 
County. (Gives location of farm and barn.) That said agents had 
passed said farm and bam once a week for ten years, and had exam- 
ined it at one time with a view of soliciting insurance thereon, and 
knew its age and condition, and its distance from the dwelling- 
house on said farm. That he had but recently purchased the 
farm, and never resided on it or in said state. That at the date of 
the application he had no knowledge of the age of the bam, and 
had never seen it until the 6th of March, 1884, and at the time of 
application had only seen it two or three times, and had but little 
knowledge of the value of said bam or farm, upon which to base 
an opinion of their value; all of which was well known to said 
Brownfield & Works at the date of the application. That said 
agents, knowing the value of said farm, and knowing the age, con- 
dition, and value of said bam, and knowing the plaintiff had no 
knowledge or opportunity of knowing the value or age of said 
barn, rehed upon their own knowledge thereof, and did not rely 
upon any answers, statements, or representations made by plaintiff 
in said application or otherwise, and they were in no manner de- 
ceived or misled thereby. That at the date of the application both 
Brownfield and Works had full knowledge of the existence of said 
mortgi^e mentioned in third paragraph of answer, and knew it 
had been executed for a balance of purchase money of said land; 
and that as to said encumbrance and as to encembrance on 
said land, said i^ents relied on their own knowledge thereof, and 
not upon any answer or statement or representation of hi& That 
after the application had been so filled out by said Brownfield, and 
plaintiff had made his mark thereto, the same was delivered to 
Addison Works, who, with full knowledge of the contents thereof, 
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and of said answers and statements therein written, as such agent 
received and accepted said application, and on the same day as 
such agent, forwarded the same, with his name endorsed thereon, 
by mail, to defendant's general agent at Chicago, HL, who, upon 
receipt thereof, issued the policy sued on. The third paragraph of 
reply states that Brownfield and Works, defendant's agents, solic- 
ited him to take out insurance. That he went with them to 
Works' office. That Brownfield voluntarily filled out his applica- 
tion, and that he could not read or write. Had but recently pur- 
chased the farm mentioned. He did not know the value, age, and 
condition of barn, or /distance from house. That he answered the 
questions put or read to him truthfully, and relied on Brownfield 
to write the answers truly. That he stated that said barn cost, 
when new, $1,600, but that he did not know its then value, and 
made no other statement or answer as to value, and was not asked 
as to age. That he stated value of farm $1,800. No question 
asked or answered as to number of acres or value per acre. Was 
not asked as to encumbrance, and made no answer about encum- 
brance. No question or answer about distance of bam from house, 
and no other questions were asked except the above, and he made 
no answers, statements, or representations except only those above, 
and they are true. That the answers alleged in defendant's third 
paragraph of answer to be false are not his answers and representa- 
tions. Never were made by him, but were written in the applica- 
tion by Brownfield wrongfully, without his knowledge or consent. 
That he made his mark to the application at request of Brownfield 
and Works, and it was then delivered to Works; but he did not 
know the contents thereof, nor the answers and statements therein 
written. Belied on Brownfield to write them as he made them, 
and believed he had done so, and he had no notice or knowledge to 
the contrary until after the loss. Said agents knew he could not 
read or write, and did not understand the meaning of said appli- 
cation ; and that he relied wholly on Brownfield to prepare it, and 
correctly fill out and complete it. That Works, with full knowl- 
edge of said statements and answers, received the application, and 
forwarded it to Chicago, and general agent issued a policy on its 
receipt. Fourth. That defendant's said agents at Vevay knew said 
property had become and was vacant and unoccupied, and made 
no objections thereto. 

Defendant demurred severally to said special replies, because 
they did not state facts sufficient to avoid said third and fourth 
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paragraphs of answer. The court overruled the demurrers to the 
second and third paragraphs of reply, to which defendant excepted, 
and sustained the demurrer to fourth, and plaintiff excepted. The 
overruling of defendant's demurrers to second and third paragraphs 
of plaintiff's replies to defendant's third paragraph of answer is 
assigned for error. 

The policy of insurance in this case contained the following 
provision: — 

This insurance is based upon the representations contained in the assured 's 
application, of even number herewith, on file in the company's office in 
Chicage, Illinois, each and every statement of which is hereby specifically 
made a warranty and a part hereof; and it is agreed that, if any false state- 
ments are made in said application, this policy shall be void. 

The question presented by the overruling of the demurrers to 
these paragraphs of reply is so fully discussed in the recent cases 
of Bogers vs. Insurance Co. (this term), and Pickel vs. Insurance 
Co., (119 Ind., 291), see, also, Insurance Co. vs. Allen, 109 Ind. (273, 
10 N. E. Bep., 85), that we do not deem it necessary to further dis- 
cuss the question, as the paragraphs of reply are substantially the 
same as those held sufficient in those cases. The statements made 
in the application must be taken to be representations, and not a 
warranty. It is alleged in the reply that the agent of the appellant 
who took the application, and wrote out the answers contained 
therein, had full knowledge of the facts, and relied upon his own 
knowledge, and wrote out the answers to the same, well knowing 
that the applicant had no accurate knowledge in regard to the facts 
inquired about, and could not give accurate information in regard 
to the same; and to hold that the parties to the contract intended 
that such representations should be strict warranties would be to 
hold that the applicant was intending to and did part with his 
money for the insurance without any reasonable hopes or expecta* 
tion to recover pay for his loss in case of the destruction of his 
property by fire, and that the company was taking the application 
without any intention of paying any loss which might occur. The 
only reasonable construction which can be placed upon the acts of 
the parties in the making of the application and issuing of the pol- 
icy is that they regarded them as representations, and that the 
applicant, in making answers to the questions, vras acting in good 
faith, and answering the question to the best of his knowledge, or 
relying upon the good faith of the agent of the company, and, 
believing the answers to be true as he wrote them, signed the 
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application, and paid his money, and accepted the policy; and such 
gtatements must be held to be mere representations, and not a 
warranty. 

Errors are assigned as to the instructions giyen by the court to 
the jury. We have examined them, and they are in accordance 
with the theory held in ruling upon the pleadings, and there was 
no error in giving them. It is also contended that the verdict is 
not supported by the evidence, and that the court ought to have 
instructed the jury, as requested by the defendant, to find a ver- 
dict, for the defendant. There is evidence tending to support the 
verdict, and we cannot weigh the evidence, and the court properly 
refused to instruct the jury to find a verdict for the defendant. 
To have done so would have been error, in view of the evidence 
before the jury. Objection is made and error assigned that the 
court refused to give certain instructions asked by the defendant. 
We have examined the instructions given and refused, and there 
was no error committed by the court in this respect. The court 
instructed the jury fully upon the issues presented, and such of the 
instructions asked and refused as were not covered by instructions 
given are erroneous. As the principal controversy is whether the 
statements in the application ^ould be treated as representations 
or warranties, we have not thought it necessary to set out the 
instructions, as they principally involve the same question. There 
is no error in the record. Judgment affirmed, with costs. 



COURT OF APPEALS OP KENTUCKY. 



KENTUCKY MUTUAL SECURITY FUND CO.) 

vs. 

TURNER, Era* 

The policy of an assessment company provided that the beneficiary should 
receive not to exceed $3,000, provided the assessments on the policies in 
force at the time of death amounted to that sum. It was alleged that 
only $1,002 had been paid and payment of the balance was refused, and 
that plaintiffs were ignorant wnether an assessment had been made, and 
the company was called on to state the number of members and amount 
ooUecteo. 

• Opinion fll«d. Maroh 6, 1890. 
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Held f That the policy was entitled to a separate assessment, and an answer 
which simply stated a round sum assessed on nine policies and prorated 
between them where it appeared that more had been collected than was 
sufficient for the payment of each, was evasive and insufficient. 

He Idj That the partial payment within a year takes the case oat of an ag^reed 
stipulation that suit shall be brought within the year. 

Heldf That where the suit was in equity and neither party moved to transfer 
it to the law docket, the court was entitled to render Judgment according 
to the rights of the parties. 

Marc Mundt, /or Appellant, 

Wm. Overton Harris, for Appellees. 

Bennett, J. 

The appellant issued to William A. Tomer, now deceased, a cer- 
tificate of membership in its company, by which it agreed to insure 
his life for the benefit of the appellees. Said insurance was on the 
mutual benefit plan, and entitled the appellees, upon the death of 
said William A. Turner, provided he kept his premiums and mort- 
uary assessments paid up, to receive pay from the appellant, not 
exceeding $3,000, provided the mortuary assessments on the policies 
then in force, according to the graduated plan as provided in a 
table attached to said policy, would amount to as much as $3,000. 

It is alleged, and not denied, that said William A. Turner in his 
life-time complied with all the requirements of said certificate; and, 
consequently, the appellees were entitled to the benefits of the 
same; and they had made proper proofs of death, and had presented 
the same to the appellant, accompanied with a demand of payment; 
and the appellant had paid $800 and $202.29, but had refused to 
pay the balance of said sum of $3,000. The appellees also alleged 
that they did not know whether the appellant had made the assess- 
ments upon the holders of certificates then in force for the purpose 
of paying said policy in full, but if it did make said assessment it 
yielded more than enough to pay said $3,000. The appellees called 
upon the appellant to state the number of members it had at the 
ime it should have made the assessment, and the amount that was 
assessed on each, and that was realized or should have been real- 
ized for the benefit of the appellees. 

The appellant, in its answer, does not state the number of mem- 
bers it had liable to assessment, nor the amount that each member 
was assessed for the purpose of paying said policy. It says that it 
did make assessments on all of the holders of certificates then in 
force, according to the table of graduated assessment rates, for the 
purpose of paying the appellees, and eight other certificates; that 
the fund raised by said assessments was paid pro rata amounting to 
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I above named credits, which was all that they were equitably 
atled to reoeive. 

!t will be seen that it is alleged, in substance, that there were 
mbers enough in said company holding live certificates, had 
)y been assessed according to the graduated plan of assessment, 
have paid the maximum amount of the appellees' policy; and 
) appellant is called upon to state the number of members sub- 
t to assessment, and the amount of the same. The appellant 
led to answer this interrogatory, but stated that it did make as- 
isments to pay this and eight other policies, and the same aggre- 
bed the sum of $29,500, which was equitably prorated among 
i nine policies. These allegations did not respond to the inter- 
^atories and the allegations of the petition in reference to thai 
ktter. 

Besides, the allegations of the answer in reference to said mattei 
) wholly evasive. It is not stated what amount was assessed to 
Y the appellees' policy, or what amount was assessed to pay 
her of the other policies or what was the amount of eithei 
licy. The statement that the appellees received as much as they 
re equitably entitled to receive was a mere conclusion of the 
^ader. 

[t is certain, according to the allegations of the pleadings, that 
certificate could have been issued for an amount exceeding $3,- 
}, but could have been issued for a less amount. And presuming 
it each of the nine certificates called for $3,000, as the maximum 
lount, the aggregate sum would be $27,000, and the answer ad- 
ts that $29,500 was assessed on said deaths, apparently enough 
pay the maximum sum of each certificate in full. Why onlj 
[)0 was the appellees' pro rata is not explained. Also the appell- 
t, as far as appears from the pleadings, had no right to prorate 
3 sum raised by the assessments. The appellees, as far as ap- 
ars from the pleading, were entitled to an assessment on all the 
ambers subject to it, for the purpose of paying the amount oi 
Bir policy, and each of the others was entitled to an assessment 
: the same purpose, and it was not right to prorate the sums 
as raised among the beneficiaries. 

The appellant relies upon the agreement contained in the policy 
i to bring suit on the same after the lapse of one year from the 
ath of the insured, as a bar to the appellees' action; and, the 
mie having been brought after the lapse of one year from the 
ath of the insured, it should have been dismissed. 
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The death of the insured was proTen and the appellees' cli 
presented to the appellant for acceptance and payment will 
year, and the appellant accepted it and agreed to pay it 
said time, and did actually pay a part of it. 

It is well settled that parties may make a binding agreec 
to the time in which an action shall be brought for a viols 
their contract, which agreement will have the same effect 
statutory period of limitation in such cases. It is well setti 
a partial payment on a demand takes the case out of the sti 
limitations as to the balance of the demand, and the statui 
said balance, commences to run only from the day of sa 
ment. A contract limitation is goyemed by the same pi 
and the partial payment will take the case out of the agreed 
of limitation, and the same will commence to run again fi 
time of said payment. 

The action was brought in equity, and the appellant c< 
that it ought to have been brought at law, consequently a c 
equity had no jurisdiction of it, and the same should haye b 
missed. 

It is sufficient to say that the Ciyil Code has changed 
chancery rule upon that subject. By said Code it is the 
the court not to dismiss the action, but, on the motion of 
fendant when he filed his answer, or on the court's own mc 
transfer it to the proper docket. The plaintiff may also mc 
transfer. And if neither party moyes to transfer it, and i 
transferred on the court's motion, it is the duty of the < 
render judgment according to the rights of the parties. 

Neither of the parties made motion to transfer, nor was 
fer ordered by the court; instead, the court rendered judgi 
the full amount claimed. This was right. 

The judgment is affirmed. 
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were approyed on the same day. The general revenue act wa 
enacted in 1888. 

The act in relation to the insurance companies proYides, tha< 
capital of the foreign insurance companies shall be determined 
certified to by the secretary of state yearly, and shall be the ag 
gate Talue of the deposits made in this state and in the other si 
of the Union, as the security for the policy-holders, and bond 
mortgages upon real estate in the United States with the pre 
as follows: — 

Proyided, " That said capital has not been taxed and paid bj 
main agency or company in any other state, then taxation shal 
levied upon the gross receipts, less deductions goreming compe 
organized under the laws of this state." 

There is no other proviso for taxing gross receipts. There ii 
method presented or indicated for ascertaining them. On the 
trary, in the general revenue law, the valuations upon which t 
are to be assessed are required to be ascertained at the begin 
of each year. In the general revenue law, there is a most com 
hensive enumeration of the things which shall be subject to taxa 
but gross receipts are not mentioned, nor are they included in 
thing which is named. It is further to be observed that in the 
viso, which contains the only authorily for taxing gross receipti 
rate of taxation is fixed or authorized to be fixed. 

In the absence of any method, which the nature of the thing w 
require for ascertaining or approximating to the amount of { 
receipts for an entire coming year, as well as in the absence o 
establishment of any rate at which the amount, when rea< 
should be taxed, we are of the opinion that the gross receipts c 
complainant cannot be deemed to have been subjected to an; 
by the legislature, and therefore allow the injunction pendent 
as prayed for. 
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LOWEIl COURT DECISIONS. 



IRON-SAFE CLAUSE. 



Court of Appeals for the Parish of Orleans, Louisiana. 



R. LANDMAN 



HARTFORD INS. CO.* 



1. The clause in the policy sued upon in this oasei binding the aiwaied to 

keep books and to preserve them at night in an iron safe, is a warranty, 
and not a mere representation. 

2. The object of this stipulation is important, to serve as means for the in- 

surance company to investigate for itseli the extent of the loss, and to 
serve as a checK against iraud in making application for policy, and 
making up, also, estimate of a loss. 

3. It is not showing a substantial compliance with such a stipulation to es- 

tablish that the assured was in the habit ordinarily of complying, bat on 
the occasion of the fire, by forgetfulness or oversight, neglected this pre- 
caution, which resulted in the burning of the booKS. 

4. Where the blank space upon the form of the policy, instead of being writ- 

ten in with description of the risk, etc., has pasted across it a sheet of 
paper with lower end firee, upon which sheet is filled the description, and 
also important stipulations, said sheet is not a mere attachment, but 
forms a portion of tne policy itself. 

5. Where in the same policy are included the building, as also the stock con- 

tained therein, these will be considered as separate risks, and the iron- 
safe clause will not affect the demand for the insured value of the 
buildiug. 

R B. Todd & Son and F. R Reghabdsok, for Plairdiff, 
H. H. TTatji, fur Defendant, 

MoGloin, J. 
Over the facts of this case, there is practically no dispute. 
On June 20th, 1888, plaintiff took out from defendant company a 
policy of insurance covering a building, $300, and general stock of 

• Decision rendered, Mej 13, 1890. No appeal lies from the decision of this court, which is 
final. Reported by W. O. Hart, of the New Orleans Bar. 
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edge and belief of the undersigned; and upon this statement, the 
correctness of which is warranted, the insurance is based." 

This is certainly a positive authorization of, and fortification to, 
the stipulation already mentioned as being in the policy itself, in 
connection with this very iron-safe clause, making these declara- 
tions a warranty. 

We are referred to the case of Goddard vs. East Texas Fire Ins. 
Co. (1 S. W. Bep., 996), but we do not find it covering this case. 

Therein it is declared that this clause was upon a separate slip 
pasted to the policy; but it does not appear that the clause was 
upon a sheet, intended to constitute the very filling itself of the 
blank left in the printed form, and declared specifically to be such 
writing in, and containing matter which was of the very life of the 
contract. 

In the case cited it is declared that the insurer was ignorant of 
the existence of this clause; here it but carried out a statement and 
formal promise and agreement signed by the assured, and knowl- 
edge of which IS not denied. In Goddard vs. Insurance Co., it ap- 
pears that the books were intact, preserved, and presented for the 
company's inspection; here, material books were absolutely lost 
as a direct consequence of the insured's failure to comply with his 
contract and warranty. 

Even had said case of Goddard been absolutely antagonistic to 
the conclusions herein expressed, we would not have followed it, 
preferring the reasoning of our brothers, judges of the first circuit 
of appeals for this stAte, and of the judge of the first instance in 
the same cause as expressed in the case of Dreyfus & Company, and 
J. C. Loape vs. L. Marx, consolidated, numbered 114 upon the 
docket of said circuit court 

It were vain to elaborate upon the well-known distinctions be- 
tween a representation and a warranty, or to do more than refer to 
the principle so clearly established that the non-observance or vio- 
lation of a warranty results in avoidance of the contract and release 
of the insurer. 

Bat petitioner contends that this warranty in any event cannot 
be extended so as to effect the insurance upon the building, which 
has no necessary connection with books, or the manner of their 
safe-keeping; we incline to this view, and to consider that we have 
here two rides, with their different descriptions and different char- 
acters, separate and distinct risks included in the same policy for 
mere convenience. 
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SNo argument has been made by learned counsel for the insur- 
ance company herein^ and no authorities hare been presented in 
brief, militating against this view, which is the more equitable. 
This case may be likened to one where various pieces of real prop- 
erty, differently located, which may be covered by as many different 
policies as there are properties, but which might also be included 
with different descriptions and even rates or conditions in the same 
written policy. 

There is no such necessary connection between this building and 
the contents thereof, as would necessarily wed them together into a 
whole, as might be considered the case where different values are 
placed upon main-house, out-houses, fences, cisterns, etc. — all go- 
ing to make up one rented, or rentable premises. It would be a 
hardship to extend the effects of a warranty which can never have 
been contemplated by either of the parlfies as bearing in any way 
upon the building insured, and where there is no intimation of 
fraud, so as to defeat liability for the value of such building as well 
as for the value of the merchandise, which alone could have been 
expected to figure on the books. 

Judgment appealed from is set aside, and judgment is now given 
in favor of Rudolph Landman, and against the Hartford Fire In- 
surance Company, defendant herein, in the sum of three hundred 
dollars, with legal interest from judicial demand and all costs. . 
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THE 

INSURANCE LAW JOURNAL 

Vol. XIX. JULY, 1890/ Jso. 7. 

REPORT OF DECISIONS 

liENDtlKED IN INSUKANCE CASES, IN THE UNITED SIATKS 

SUPREME AND CIRCUIT COURTS, AND IN IHE 

STATE SUPREME COURl'S. 



hmn ontijifd traFiscfipis in onir pon/tenMion. 



SUPREME COURT OF OHIO. 



STATE OF OHIO, on beiatiok of the Attobney-GeneraLj^ 



WESTERN UNION MUTUAL LIFE AND ACCIDENTl 
SOCIETY OF THE United States.* 

1. Corporations organized under section 3,630 of the Revised Statutes, 
which do not comply with the laws regulating regular mutual life insur- 
ance compauies, haye no power to issue policies guarantying any fixed 
amount to be paid at the death of the member, ''except such fixed 
amount shall be conditioned upon the same being realized from the 
assessments made on members to meet it;" and those corpora tious so 



to do business in another state upon substantially the same basis and 
limitations as thev are in Ohio, when by the laws of such other state they 
are not permitted to issue such endownment policies, nor any policy 
of insurance so conditioned, nor any that does not specify the sum of 
money to be paid, and unconditionally obligate such corporation to pay 
the amount so specified, to the beneficiaries of such payment; and cor- 
porations organized on the assessment plan, under the laws of such 
other state, are not entitled to do business in this state. 

• DMidod March 4, 1890. 

VOL. XIX.— 87. 
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2. The buBiness, which corporations of other states organized to insure llyes 

members ou tbe assessment plan ** shall be permitted to do in thi^ state/' 
under the provisions of sec. 3,630e Bevised Statutes, is that contemplated 
by section 3,630, which does not include the business of insuring the lives 
of members for the benefit of others than their families and heirs. A 
corporation of another state, organized for insuring lives upon the plan 
of assessments upon its members, without other limitation than that the 
policy-holder shall have an insurable interest in the life of the member, 
18 not embraced within either of said sections. 

3. That clause of section 3,630, of the Revised Statutes, which provides, that 

''such company or association shall not be subject to the preceding 
sections of this chapter," does not apply to corporations of other states 
organized for insuring the lives of members for the benefit of others than 
their families and heirs.* Corporations of that class are not entitled to 
transact any business of insurance in this state, until they procure from 
the superintendent of insurance a certificate of authority so to do; nor 
can any person act as agent in this state for such company, until a 
license to do so is procured from the superintendent of insurance, as 
required by sec. 3,604 Revised Statutes. Such licenses continue in force, 
unless suspended or revoked, until the first day of April of the year next 
after the date of their issue, and no longer. 

4. When a foreign corporation doing business in this state is exercising its 

franchises in contravention of the laws thereof, it may be ousted there- 
from, by proceedings in quo warranto. 

The petition states, that the defendant is a corporation organized 
under tbe laws of the state of Michigan for the purpose of carry- 
ing on, upon the assessment or co-operative plan, the business of 
insuring the lives of its members, and of providing to its members 
indemnity for disability by accident; that since the 1st day April, 
1889, the defendant has exercised, and claims the right to exercise, 
in this state, the privilege and franchise of transacting the busi- 
ness of insuring lives upon the assessment plan, which, it is not 
entitled to do, because neither it, nor any of its agents, obtained 
from the superintendent of insurance of this state the necessary 
certificate of authority or license to do business in this state, and 
also because, by the statutes of Michigan, corporations organized 
under the :aws of Ohio, for the purpose of insuring the lives of its 
members upon the assessment plan, are not permitted to do busi- 
ness in the state of Michigan upon tbe same basis and limitations as 
they are in this state, and the commissioner of insurance of the 
state of Michigan has refused, and still refuses, to issue to such 
Ohio corporation, bis certificate of authority to transact businesB 
in that state. The provisions of the Michigan statutes upon the 
subject are set out in the petition. Such of them as are deemed 
material to the decision of the case will be noticed in the opinion. 

The petition prays for a judgment of ouster against the 
defendant 
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The answer admits that the defendant was incorporated under 
the Michigan statute set forth in the petition; that it has exercised, 
and claims the right to exercise, in this state, the priyilege and 
franchise referred to in the petition, and alleges that it is entitled 
to do so, because ifc avers that on the 9th day of June, 1886, it 
made application to the superintendent of insurance of this state, 
for permission to carry on in the state of Ohio, the business of life 
insurance, as contemplated in section 3,630e of the Revised Statutes 
of Ohio, and that on the 15th day of August, 1886, the superintend- 
ent of insurance duly authorized the defendant to transact business 
in this state; since which time, the defendant has continuously 
prosecuted its business in this state as contemplated in sec. 3,630, of 
the Eev. Stats. The answer further alleges that Ohio corporations 
organized for the purpose of insuring its members upon the assess- 
ment plan are not debarred by the laws of Michigan from trans- 
acting business in that state, and that the insurance commissioner 
of that state has not refused to issue certificates of authority to 
transact business in that state, to such Ohio corporations as can 
and will comply with the laws of the state of Michigan. It is also 
alleged in the answer that the petition was filed at the instigation 
of " The People's Mutual Benefit Association of Westerville, Ohio," 
which corporation, on or about the 24th of October, 1888, made 
application to the insurance commissioner of Michigan for authority 
to do business in that state, but was refused such authority, because, 
upon examination, it was ascertained its business, in part, was that 
of endowment insurance, which the laws of Michigan did not 
permit corporations organized on the assessment plan to do. 

The defendant also filed a supplemental answer (so called), which 
charges that the superintendent of insurance has embodied in the 
annual report which he is required to make to the general assem- 
bly, relating to the conduct and condition of all insurance compa- 
nies doing business in this state, a statement to the effect that he 
has lawfully revoked the authority of the defendant to do business 
in Ohio after April 1, 1889, since which time it has been doing 
business in this state without authority of law; and omitted to 
make any statement in his report showing the condition of the 
defendant company. 

By this pleading it is sought to make the superintendent of 
insurance a party to the action, and enjoin him from making such 
report 
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The case is submitted upon demurrers to the answer, and the 
supplemental answer. 

David K. Watson, AUorrwy-Oenera^y and R. A. Habbison, for 
Plaintiff. 

0. D. BoBEBTSON, for Defendard, 

Williams, J. 
It is contended in behalf of the plaintiff that the defendant is not 
entitled to carry on its business of insurance in this state, and that 
it is therefore exercising it franchises here in contravention of law, 
because; 1. Ohio corporations organized under section 3,630 of the 
Revised Statutes are not permitted to do business in the state of 
Michigan, on substantially the same basis and limitations as they 
are in Ohio; 2. The law under which the defendant is organized 
authorizes it to engage in the business of insuring lives on the plan 
of assessments upon surviving members, without other restriction 
than that policy-holders shall have an insurable interest in the lives 
of members, which companies organized for the mutual protection 
of its members within this state are not permitted to do; and, 3. 
The defendant has failed to comply with the laws of this state, 
which require that such corporations shall obtain annually, from 
the superintendent of insurance, a certificate of authority, and 
licenses to their agents, to do business in this state. 

1. The business of life insurance, and the terms and conditions 
upon which foreign companies may be admitted to carry on that 
business, is regulated in this state by statute; and the right of the 
defendant to transact its business of insurance within the state, if 
possessed by it, must be derived, it is conceded, from section 
3,630e, Revised Statutes, which is as follows: — 

Any corporation, company or association organized under the law of any 
other state to insure lives of memhers on the assessment plan, and authorized 
to transact the business contemplated in section thirty-six hundred and thfrty, 
shall be permitted to do such business, to wit: The business contemplated in 
section thirty-six hundred and thirty, in this state, by first complying with 
the laws of the state of Ohio, regulating corporations, companies or associa- 
tions organized for the mutual protection of its members within this st^te, 
upon obtaining from the superintendent of insurance of this state a certificate 
ot such compliance, which certificate shall not be granted until such foreign 
corporation, company or association shall have appointed an agent or attor- 
ney within this state upon whom service of process may be had. Provided, 
that the superinten<^t of insurance shall not be required to issue certificates 
to do business in Ohio to an agent of any such corportion, company, or asso- 
ciation organized in any state in which such Ohio corporations, companies, or 
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associations are not permitted to do business on substantially the same basis 
and limitations m they are in Ohio. 

In view of the proyiso contained in this section, it becomes 
important to determine upon what basis and limitations Ohio 
corporations are permitted to do business in Ohio. 

These are ascertained by reference to section 3,630 and 3,630c of 
the Eevised Statutes. The former section is as follows: — 

Sec. 3,630. A company or association may be organized to transact the 
bnnine^s of life or accident insurance on the assessment plan, for the purpose 
of mutual protection and relief of its members, and for the payment of stipu- 
lated sums of money to the families or heirs of the deceased members of such 
company or association, and may receive money either by voluntary' donation 
or contribution, or collect the same by assessment on its members, and may 
accumulate, iuresr, distribute, and appropriate the same in such manner as it 
may deem proper; that all accumulations and accretions thereupon shall be 
held and used as the property of the members and In the interest of the mem- 
bei-8, and shall not be loaned to, used, appropriated, or invested for the bene- 
fit of any officer or manager of such company or association; and, provided, 
that no company or asHociation shall issue a certificate for a greater amonn^ 
thiin such company or a.ssociation shall be able to pay from the proceeds of 
one a^essmeut; and such company or association shall not be subject to the 
preceding sections of this chapter. 

It is provided in section 3,630c that — 

No such corporation, company, or association issuing endowments, certifi- 
catis or policies, or uudertakiuff, or promising to pay to members during life 
any sum of money, or thing of value, or certificate, or policy guarantying 
any fixed amount to be paid at death, except such fixed amount or endow- 
ments shall be conditional upon the same being realized from the assessments 
made on members to meet tliem, shall be permitted to do business in this 
state, until they shall comply with the laws regulating regular mutual life 
insurance companies. 

Whatever powers such companies possess are derived exclusively 
from the laws of this state, and the limitations and restrictions 
imposed upon them by those laws, both with respect to the classes 
of business they may transact, and the mode of doing it, operate 
upon them as well when doing business outside of the state as 
within ii Their corporate capacity, in these respects, cannot be 
enlarged by the laws of any other state in which they may be per- 
mitted to do business. By the plain provisions of these statutes^ 
no company organized under section 3,630, unless it complies with 
the laws regulating regular mutual life insurance companies, can 
issue any policy guarantying any fixed amount to be paid at death, 
''except such amount shall be conditional upon the same being 
realized from the assessments made on members to meet them." 
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In other words, the obligation of the policy, and the only one the 
company can thus contract, is to pay upon the deatn of the mem- 
ber, such sum, and only such, as may be realized from the assess- 
ments made on members to meet it. The policy does not create 
an unconditional obligation to pay the amount specified in it, nor 
has the company corporate power to issue such policy, or contract 
such obligation in this state, or elsewhere. Th^ those companies 
so organized, which do comply with the laws regulating mutual life 
insurance companies, are authorized to issue endowment policies, 
undertaking to pav members " during life any sum of money or 
thing of value," and policies guarantying a fixed amount to be paid 
at death. These are the bases and limitations upon which such 
companies are authorized to do business in Ohio, and the question 
to be determined here, is, whether they are permitted by the laws 
of Michigan to do business there upon substantially the same basis 
and limitations. It is not enough that they be permitted there to 
Exercise some of their franchise, or transact a part only of the busi- 
ness they are authorized to do in Ohio, but they must there be 
permitted to do substantially the same business, upon substantially 
the game terms and conditions, as they are in Ohio. If by the laws 
of Michigan, any substantial limitation or restriction is placed upon 
such Ohio companies in regard to the character or extent of the 
business they may transact there, to which they are not subject in 
Ohio, it cannot be said that they are permitted to do business 
there, upon substantially the same basis and limitations as they are 
in Ohio. 

By section 15, of the Michigan statute, under which it is admitted, 
by the answer, the defendant was re-organized, it is provided, that 
" every policy or Certificate issued by any corporation in that state 
and doing business under that act, and promising a payment to be 
made upon a contingency of death, or of disability by accident, 
shall specify the sum of money it promises to pay upon such con- 
tingency insured against, and the number of days after satisfactory 
proof of the happening of such contingency, at which such payment 
should be made; and that upon the occurrence of such contingency, 
unless the contract shall have been voided by fraud or by breach of 
its condition, the corporation shall be obligated to the beneficiaries 
of such payment at the time and to the amount speoified in the 
policy or certificate; and that this indebtedness shall have priority 
over all indebtedness thereafter incurred, except as provided in 
case of the distribution of assets of an insolvent corporation." 
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And section 17 of the same act provides, that no corporation or 
association organized under the laws of any other state for the 
purpose of insuring lives or fumiehing accident indemnity upon 
the co-operative assessment plan, shall be authorized to do business 
in Michigan until it shall have obtained a certificate of authority 
from the commissioner of insurance of that state; and that no such 
certificate of authority shall be issued unless the corporation or 
association applying therefor "has in force policies of insurance 
upon which the proceeds of one assessment will pay the highest 
amount insured upon each of the lives of the members for which 
the assessment is levied, the full amount agreed to be paid upon 
the death of any one member, and that it is paying, and for twelve 
months next preceding has paid, the highest amount named in its 
policies or certificates in full." « 

Thus it appears that by the laws of Michigan every policy issued 
by a corporation in that state "promising a payment to be made 
upon a contingency of death, * ♦ shall specify the sum of money 
it promises to pay, * * and upon the occurrence of such contin- 
gency * * the corporation shall be obligated to the beneficiaries 
of such payment, * * to the amount specified in the policy," and 
no certificate of authority to do business in Michigan shall be 
issued to any corporation or association organized under the laws 
of any other state unless, for the twelve months next preceding, it 
has paid, and is paying, the full amount named in its policies; nor 
unless it has in force policies upon which the proceeds of one 
assessment will pay the highest amount insured upon the lives of 
the members for which the assessment is levied, the full amount 
agreed to be paid upon the death of any one member. While, as 
we have already seen, corporations organized under ihe Ohio 
statute are not obligated to pay the full amount specified in the 
policy, but only such sum as may be realized from assessments 
made on its members, and their policies must so provide. They 
are incapable of making any other contract, or issuing any policy 
of insurance not so conditioned, unless they comply with the laws 
regulating mutual life insurance companies, in which event, they 
are permitted in Ohio to issue endowment policies. 

It is admitted by the answer, that the laws of the state of Michi- 
gan do not permit endowment policies to be^ issued, or contracts 
of that kind to be made by corporations organized to do business 
on the assessment plan, and, for that reason, the commissioner of 
insurance of that state refused to issue his certificate ot authority 
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to an Ohio company organized under section 3,630, to do business 
in that state. 

Whether therefore the Ohio corporation does or does not com- 
ply with the laws regulating regular mutual life insurance compa- 
nies, it is not, in either event, permitted to do business in the state 
of Michigan, upon substantially the same basis *and limitations, as 
it is in Ohio. 

2. Does the defendant come within the class of companies which 
under the provisions of section 3,630, may be admitted to do busi- 
ness in this state ? It will be observed, that only companies organ- 
iased under the laws of any other state to insure the liyes of members 
on the asBessment plan, and authorized to transact the business 
contemplated in section 3,630, are entitled to do business in this 
state; and furthermore, that it is only the business contemplated in 
section 3,630, that such companies shall be permitted to transact. 
The language of the statute is, ''any corporation, company or 
association organized under the laws of any other state to insure 
lives of members on the assessment plan, and authorized to transact 
the business contemplated in section thirty- six hundred and thirty, 
shall be permitted to do such business, to wit: The business con- 
templated in section thirty-six hundred and thirty in this state," 
upon the conditions therein specified. As often as the question has 
been presented, it has been held by this court that section 3,630 
does not contemplate or permit the business of insuring the lives of 
members otherwise than for the benefit of their families and heirs. 
In State vs. Moore (38 Ohio St., 7), it is decided that, "A company 
of another state organized for insuring lives on the plan of assess- 
ment upon surviving members, without limitation, does not come 
under the class of companies provided for in section 3,630. That 
section does not embrace companies insuring the lives of members 
for the benefit of others than their families and heirs:'* And in 
State vs. Moore (39 Ohio St., 486), the relator, a New York cor- 
poration, organized on the assessment plan, and authorized by the 
law governing it to issue policies payable to the legal representa- 
tives of the member, or to any beneficiary designated by such 
member, sought to compel by mandamus, the insurance commis- 
sioner of this state to issue to it the necessary certificate entitling 
it to do business in tJ^s state. But the writ was refused. Doyle, 
J., in the opinion, after quoting the above paragraph of the syllabus 
in State vs. Moore (38 Ohio St., 7), says: "The principle thus 
announced must excludi the rel tor urless the law has been 
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changed by subseqaent legislation." The legislation has not in 
this respect been changed. It is admitted by the pleadings, that 
tbe defendant is authorized by the law of its re-organization to 
issue policies on the lives of its members for the benefit of any 
person who has an insurable interest in such life. By section 15 of 
tbe Michigan statute set out in the petition, it is provided, that 
corporatioDS doing business under the act, shall not issue any 
policy "upon a life in which tbe beneficiary has not an insurable 
interest;" and it is further provided by the same section, that any 
member, ''shall have the right at any time, with the consent of 
such corporation or asscTciation, and with the consent of the bene- 
ficiary, if he be a creditor, to make a change in his beneficiary," 
within certain specified limits; and further, that "such corporation 
shall not issue pohcies or certificates to beneficiaries as a creditor 
or creditors that do not state that they are for collateral security, 
payable as the interest of such beneficiaries may appear, and in 
every such case said creditor or creditors shall only be entitled to 
such portion of the amount insured (not exceeding the face of the 
policy) as shall cover the indebtedness of the member to said cred- 
itor at the date of his death. And section 17 of tbe same statute 
provides, that '^ no corporation or association organized or doing 
business under or by virtue of the laws of any state, or territory 
of tbe United States, or District of Columbia, or foreign country, 
for the purpose of insuring lives, or furnishing accident indemnity 
upon the co-operative assessment plan, ^hall be authorized to do 
business in the state, until it shall have obtained a certificate of 
authority from the commissioner of insurance of this state, as 
hereafter provided. Nor, unless the state or temtory of the 
United States, or District of Columbia, or foreign country under 
whose laws such corporation or ^ association is organized, shall 
extend the right to such corporations of this state, to do business 
in sudi state, territory of tbe United States, District of Columbia, 
or foreign country, upon similar conditions to those in this act 
prescribed." The defendant is therefore not entitled to carry on 
its business in this state, and tbe superintendent of insurance may 
rightfully withhold from it license and authority to do so. 

3. It is alleged in the answer that the superintendent of insur- 
ance on the 13th day of September, 1886, authorized the defend- 
ant to transact business in this state; but it is admitted that 
neither the defendant nor any agent of the defendant has received 
any certificate or Ucense from him since that date, and that it has 
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continued to carry on its business in Ohio without other licence or 
authority than that first granted it. 

The claim of the defendant is, that when it obtained from the 
superintendent of insurance the certificate provided for In section 
3,630e, it was placed in all respects upon the same footing as com- 
panies organized under section 3,630, and is, therefore, entitled to 
the benefit of the last clause of that section, which provides that 
" such company or association shall not be subject to the preceding 
sections of this chapter." 

We regard the case of State ys. Moore (38 Ohio Si), supra, decisive 
of this claim, adverse to the defendant. The relator in that case 
claimed, that by reason of the clause referred to in section 3,630, 
and the provisions of the supplementary act of April 12, 1880, 
which enacted section 3,630e, substantially as it is now so far as it 
affects this question, it was exempt from the operation of section 
3,604, which was then, and is now, in the same chapter with 
section 3,630. 

The statute under which the relator in that case was organized, 
authorized it to engage in the business of insuring lives on the plan 
of assessments upon its surviving members, without other restric- 
tions than that the policy-holders should have an interest in the 
lives of members; and it was held, as before noticed, that such 
CO Jipj^nies did not come within the provisions of section 3,630, and 
that the relator was held to be subject to the preceding sections of 
the chapter. In the opinion of the court, White, J., says: — 

''The character of the company or association authorized to do 
business under section :^,630, is thus described in the section: " A. 
company or association may be organized for the purpose of mutual 
protection and relief of its members, and for the payment of stipu- 
lated sums of money to the families or heirs of the deceased mem- 
bers of such company or association, and may receive money either 
by voluntary donation or contribution, or collect the same by 
asssessment on its members ^ "^ * and such association shall not 
be subject to the preceding section of the chapter." ''It is compa- 
nies and associations of this character alone that are exempt from 
the operation of the preceding sections of the act; and this exemp- 
tion is allowed on account of the limited nature of the life insur- 
ance they are authorized to assume, being confined to insurance 
for the benefit of the families and heirs of members." We have 
alraady seen, that the defendant is engaged in the business of 
insuring lives upon the plan of assessments upon surviving mem- 



Digitized by 



Google 



1890.1 Stale of Ohio vs. Western Union Muf. Life & Ace, Society. 587 

bers without other restriction than that policy-holders shall hare * 
an insurable interest in the lives of the members, and is not within 
the class of companies provided for in sec. 3,630, and therefore not 
exempt from the operation of the preceding sections of that chapter. 
One of these sections, 3,604, provides, that *'No company organized 
by act of Congress, or under the laws of any other state of Ae 
United States, shall transact any business of insurance in this state 
until it procures from the superintendent of insurance a certif < ate 
of authority so to do;" and it further provides, that no " person or* 
corporation shall act as agent for any such company in procuring 
applications for insarance, taking risks, or in any manner transact- 
ing the business of insurance, until such person or corporation 
procures from the superintendent of insurance a license so to do." 
And by the provisions of section 3,616, all license so granted " shall 
continue in force, unless suspended or revoked, until the tirst day 
of April of the year next after the date of their issue." We are 
therefore of the opinion that the license granted to the defendant 
and its agents on the 13th day of September, 1886, expired on the 
first day of April ensuing, and that since that time the defendant 
has been doing business in this state without authority of law. 

4. The defendant, availing itself of the rule that the demurrer 
searches the record and reaches the first defective pleading, con- 
tends that the facts averred in the petition do not entitle the 
plaintiff to the relief demanded. It appears from the petition that 
the defendant is a corporation organized under the laws of the 
state of Michigan, and the contention of the defendant is, that quo 
warranto cannot be maintained against it, in this state, because it 
can be ousted of its franchises only by the sovereignty which be- 
stowed them. Undoubtedly, the franchises which a state has con- 
ferred upon a corporation cannot be taken from it by the act of 
another state, or by the judgment of its courts: Morawitz on 
Corp., sec 659. The purpose of this action, however, is not to 
deprive the defendant of the franchises with which it has been 
invested by the laws of the state creating it, but to inquire into its 
authority to carry on its business in this state, and, if found to be 
exercising its franchises in this state in contravention of the luws 
thereof, to oust it therefrom. It is provided by section 6,761 of the 
fievised Statutes, that the civil action of quo warranto may be 
brought in the name of the state against a corporation when it 
claims or has exercised " a franchise, privilege, or right in contra- 
vention of law." 
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* There can be no doubt of the power of the legislature to pre- 
scribe the terms and conditions upon which foreign corporations 
may be admitted to do business in this state. It was held in West- 
em Union Telegraph Company vs. Mayer (28 Ohio Si, 521), that 
*' Foreign corporations can exercise none of their franchises or 
pcfwers within this state, except by comity or legislative consent. 
That consent may be upon such terms and conditions as the gen- 
eral assembly under its legislative power may impose/' It was said 
1i)y Johnson, J., in the opinion in that case, that foreign corpora- 
tions " may be excluded from the state altogether, or admitted on 
such terms as the state may prescribe." Before exercising their 
franchises in this state, such corporations must, of course, comply 
with the conditions so imposed. Without such compliance, the 
exercise of their franchises in the state, would be in contravention 
of the laws of the state, and, as just noticed, section 6,761, Revised 
Statutes expressly authorizes the action of quo warranto to be 
brought by the state against a corporation which claims or has 
exercised a iranchise or privilege in contravention of law. This 
statute is not limited to corporations organized under the laws of , 
Ohio, but applies to corporations generally. If it had been intended 
to confine the application of the statute to domestic corporations, 
apt language for that purpose would doubtless have been em- 
ployed. We are of opinion, therefore, that a foreign corporation 
which is carrying on its business, and making contracts in that 
behalf, in this state, is exercising therein its corporate franchises, 
from which, when exercised in contravention of the laws of the 
state, it may be ousted by proceedings in quo warranto. 

The proper judgment in such case is not to oust the corporation 
from the franchise of being a corporation, or from any of the fran- 
chises conferred on it by the law of its creation, but from the exer- 
cise of its franchises in this state. 

Demurrer sustained, and judgment of ouster. 
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SUPREME JUDICIAL COURT OF MAI^E. 



HUTCHINS\ 

us. 
FORD.* 

The policy written by the Portland Lloyds covers barratry of the mariners, 
but not of the master, when the iusured is an owner of the yessel. 

In a suit upon such policy, it is not necessary to negative in the declaration 
the limitation clause, which exonerates the subscribers from liability 
beyond the contributed capital paid in and the undivided premiums. 
That IS a matter to be used in defense. 

Aa bearing upon the seaworthiness of a vessel engaged in the coastwise trade, 
it is competent for the master to testify, in relation to the selection of his 
mate : ** I had every reason to suppose the man was sufficient for a coast- 
ing mate. I believed at the time ne was capable.'' 

The master of a snip, who is a part owner, may be guilty of barratry towards 
his co-owners, so as to avoid a policy of insurance, written in their favor, 
that doen not cover the risk of barratry of the master. • 

A marine policy covers negligence of the master and mariners. 

A verdict will not be disturbed when the evidence sustains it, and shows that 
the stranding of a vessel did not result from the barratrous acts of the 
master, but rather from his irresponsible condition, occasioned by tem- 
porary insanitv, resulting from exposure, potent drugs, loss of sleep, or 
excessive drinking of liquors, or by all of them combined. 

The conduct of the mate in not assuming command when the master thus 
became incapacitated is excusable upon the ground of erroneous judgment 
of his duty. 

StmbUy That barratry of the mate, upon whom the command of a ship de- 
volves by the incapacity of the master during a voyage, will not avoid 
insurance covering barratry of mariners, but not that of the master. 

Htld, That the statements of the master as he was about to go below at the 
end of a storm, giving his reason therefor, are admissible as a part of his 
act in relinquishing command of the deck for the time being. 

The testimony of an experienced seaman relative to proper measures which 
should be taken to prevent stranding is competent as bearing upon the 
proper navigation of a vessel, a question wholly for the jury to consider. 

The opinion of a physician, called as an expert, who has not made a special 
study of mental diseases, may be excluded in questions of insanity. 

O. D. Caotneb andW. Gilbert, for Flainfiff. 
A. A. Stbout and L. M. Staples, /or Defendant. 

• OeeUlon r«ad«T«d, Febnuury 19, 1890. 
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Haskell, J. 
Assumpsit on what is known as a *' Boston Policy" of marine 
insurance, written on the plaintiff's interest in the brig Emilj T. 
Sheldon, to recover two fractions of the amount insured thereon. 
Among the risks underwritten were perils of the seas, including 
barratry of the master, unless the assured be an owner. The pol- 
icy was signed by fifty associates, known as ''Portland Lloyds." 
They respectively promised, severally and not jointly, each fpr his 
specified fraction of the sum insured; so that a suit upon the policy 
caonot be maintained against the underwriters jointly, but each 
one must be sued severally for his fraction of the insurance. The 
verdict is for two fractions or fiftieths of the sum insured, on 
account of the loss of the vessel from stranding. 

1. It was objected at the trial that the policy should not be 
admitted in evidence for the want of "probative force." It is now 
contended that it was erroneously admitted, because a limitation 
contained in the policy, of each subscriber s liability to $1,000 paid 
in and premiums undivided, was not covered by proper averments 
in the declaration showing the defendant's liability. 

The contract of insurance is absolute. The limitation relied upon 
is not a condition precedent to be complied with before the policy 
becomes operative, and therefore to be met by apt averment before 
a casa could be stated showing the defendant's liability under it, 
but rather a stipulation to excuse liability already incurred. At 
the date of the policy the limitation clause might not exonerate 
the underwriter from liability, while at the time of loss, perhaps 
months or years afterwards, it would afford an ample defense. 
Meantime the assets provided by the underwriter for the payment 
of losses may have been completely absorbed. 

2. It was denied at the trial that the vessel insured was seaworthy 
at the inception of the voyage. As bearing upon this issue, excep- 
tion was taken to the testimony of the master, in substance, that he 
acted in good faith in selecting his mate, and believed him compe- 
tent for the place. The integrity of the master seems to have been 
assailed throughout the whole trial, and his discretion and good 
faith in fitting and manning the vessel for sea is so clearly connected 
vdih, and so nearly becomes an element in, the fact of seaworthi- 
ness of the vessel, that the testimony could not properly have been 
excluded. He testified: 'I had every reason to suppose the man 
was sufficient for a coasting mate. I believed at the time he was 
capable." This testimony tends to show the good faith of the 
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master; and, while it may not prove the competency of the mate, it 
negatives any reckless or corrupt action of the n^iister in selecting 
him, and bears strongly upon the issue of the seawortlyness of the 
vessel. 

3. It is contended that the vessel was stranded and lost by the 
fraud of the owners, inasmuch as the master was part owner, and 
incapable of barratry. Now, barratry of the master was not a peril 
insured; and, if he was incapable of committing that crime because 
he was a part owner, then the insurance holds, unless his acts as 
owner destroyed the insurance of his co-owners, who were innocent 
of personal fraud. No case has been cited at the bar sustaining 
such doctrine. 

Barratry has been defined to be knavery towards the owners. 
It is plain that the master of a ship, who is the sole owner, cannot 
commit a fraud upon himself. He cannot act without his own 
knowledge and consent, and therefore cannot commit barratry: 
Wilson vs. Insurance Co., 12 Cush., 363. But when he is a part 
owner only, the same reasons do not hold, although the contrary is 
held in the case last cited. That case, however, stands alone, with- 
out authority in its support, so far as we have been able to dis- 
cover. The judgment of the court of the exchequer in Jones vs. 
Nicholson (10 Exch., 28), rendered in 1854, the next year after the 
Massachusetts case, by Pollock, C. B., and Alderson, Piatt, and 
Martin, BB., is the better reason. The court says: ''Some ex- 
pressions of modem authors to the contrary have been cited, but 
they are in truth no authority whatever, since the doctrine laid 
down is not supported by any decided case. A master who is sole 
owner cannot commit barratry, because he cannot commit a fraud 
'against himbelf ; but there is no reason why the fact of a master 
being part owner should prevent the other part owners from insur- 
ing their interest in the ship, or the freighters from insuring their 
gooda If a master, being part owner, * * * makes away with the 
ship, that, in my opinion, is barratry. The whole principle on 
which the doctrine rests supports that view. * * * Whenever it is a 
fraudulent act on the part of the master, it is barratry, but it can- 
not be a fraudulent act when he is sole owner. * * * Because the 
master happens to be a part owner, how can it be said that the 
barratry committed by him is not a fraud against the other owners, 
who have separate shares in the vessel?'' The same doctrine is 
approved in Insurance Go. vs. Moog (78 Ala., 284), and in Pans. 
Mar. Ins., 571. The recent statute of the United States severing 
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the liability of ship -owners weighs against the doctrine of their joint 
liability and accountability in all cases. 

4. It is j^iliar law that insurance becomes payable upon loss 
from a peril insured, but. it is not always easy to determine the 
precise peril that works the mischief. In this case the policy cov- 
ered perils of the seas, except barratry of the master. There was 
an implied warranty on the part of the owners that the brig was 
seaworthy at the inception of the voyage; that is, tight, staunch, 
strong, properly manned and provisioned, and suitably equipped 
for the voyage. This implied warranty was a condition precedent 
to any liability of the insurer, although the burden was upon the 
defendant to establish its breach, since seaworthiness of the brig 
at the inception of the risk is presumed. The presumption of sea- 
worthincHS at the inception of a risk under a marine policy may be 
rebutted either by direct evidence of the ship's actual condition, or 
by proof of facts from which unseaworthiness may fairly be inferred; 
and when the latter is shown the insurance is destroyed, for the 
policy does not attach, and the premium would be without consid- 
eration, and may be recovered back: Taylor vs. Lowell, 3 Mass.^ 
347; Paddock vs. Insurance Co., 11 Pick., 226; Swift vs. Insurance 
Co., 122 Mass , 673. 

The implied warranty of seaworthiness required that the brig 
should have a competent master and mate, and a sufficient crew, for 
the particular voyage to be entered upon. The jury were so in- 
structed, and must have found all of these prerequisites to have 
been complied with. Nor can we say that the evidence fails to 
prove the issue. The master was beyond middle age, and of long 
and varied experience. The mate had sailed with him once before 
as second officer, and appears to have been competent to serve a^ 
mate for a short coasting voyage. His competency must be deter- 
mined in relation to the particular service to be performed. The 
wages usually paid to a coasting mate cannot be expected to com- 
mand the skill and proficiency that would be required of a compe- 
tent first officer of a ship bound upon a long and perilous voyage 
to a remote part of the globe. No error, therefore, either in law or 
fact, appears from the record on this branch of the case. 

5. The law is now well settled that disaster caused by a peril 
insured against, as stranding or collision, resulting from the negli- 
gence of the master or mariners, is covered by a policy of marine 
insurance: Liverpool, etc.. Steam Ca vs. Phenix Ina Co., 129 U. S., 
397, 9 Supt. Ct. Bep., 469; Insurance Co. vs. Adams, 123 U. S., 67, 6 
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Sup. Ct. Eep., 68; Insurance Co. vs. Sherwood, 14 How., 351; 
Waters vs. Insurance Co., 11 Pet., 213; Whorf vs. Insurance Co., 
144 Mass., 68, 10 N. E. Eep., 513; Nelson vs. Insurance Co., 8 Cush., 
477; Lawton vs. Insurance Co., 2 Cush., 500; Copeland vs. Insur- 
ance Co., 2 Mete, 432; Street vs. BanMng Co., 12 lUch. Law, 13; 
Insurance Co. vs. Glasgow, 8 Mo., 713; Insurance Co. vs. Farisot, 
85 Ohio St., 35; Henderson vs. Insurance Co., 10 Bob. (La.), 164; 
Busk vs. Assurance Co., 2 Bam. & Aid., 73; Walker vs. Maitland, 
5 Barn & Aid., 171. 

6. When loss from barratry of the master is no part of the risk 
taken, as in this case, it becomes necessary to distinguish between 
barratrous acts and acts of negligence, or misconduct not fraudu- 
lent, to determine the proximate cause of the disaster, — whether 
it is the direct result of a peril insured against, as stranding, or 
i^hether culpable conduct, in its nature barratrous, that results in 
stranding, is the real cause. Causa proxima non remota'spectatur. 
Stranding may be the apparent cause, but barratry the real cause. 
So, in determining the proximate cause, the conditions under which 
the stranding came about must be considered; and, if it cannot be 
accounted for but from conduct seemingly designed to produce 
that result, the conclusion logically follows that design was the 
proximate cause after all. If, however, the conduct indicating the 
design be shown to be the act of an insane person, whose reason 
has departed, then responsibility for the act is excused, and in 
contemplation of law is not barratrous. It matters not from what 
cause the insanity comes nor how permanent it may be. It may 
result from excessive drinking of spirits, as delirium tremens; or 
it may come from being deprived of such drinks, or from exposure 
and loss of sleep, or from the taking of potent drugs. Any one of 
these causes, and many others, may dethrone the reason, and 
render a man incapable of rational conduct; and, when so visited, 
his acts are not those of a responsible person, and bind neither 
him nor his principals, although such acts, if done by a sane per- 
son, would be criminal: Lawton vs. Insurance Co., supra; U. S. vs. 
Drew, 5 Mason, 28. 

7. The master, in this case, sailed from Boothbay on the 18th of 
March, 1886, for Annapolis, Md., and on the 19th encountered a 
storm of wind, rain, hail, and snow that lasted until midnight of 
the 21si Throughout the storm, he had no sleep. As the storm 
wore on, it developed into a gale; and the brig was damaged in her 
sails, and had her rudder-post split, although that was not known 
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until the forenoon of the 22d. Early in the morning of that day, 
the master, having made Thatcher's Island light, seeing indications 
of better weather, directed the mate, if the wind came in to the 
west or southwest, to make sail for Cape Cod lights, and if possible 
fetch through the south channel and go to sea, and went below for 
nourishment and sleep. He says that, being threatened with fever 
and ague contracted in southern latitudes, he took a dose of 
quinine, — fifteen grains, — and laid down upon the lounge for sleep; 
that he has no recollection of anything after that until he found 
himself in the life-saving station on Cape Cod. 

After the master went below, the wind came westerly, the weather 
cleared, the sea became smooth, but had a heavy swell and strong 
undertow. The mate made sail as directed, and headed the brig 
off the land. The mainsail had been split in the gale, and without 
it, and for the want of it, as the mate supposed, the vessel steered 
badly. She would hold her course steadily for awhile, and then, 
without apparent cause other than the want of her mailsail, would 
come into the wind and shake her sails. She continued in this 
fashion until, along in the middle of the forenoon, the captain of a 
tug hailed the mate : " Your rudder is gone." The mate there- 
upon went down over the stem in a bowline, and found the rubber- 
post split so that the wheel had no control over the rudder; and 
he, not being able to repair the damage, sent for the master to 
come on deck. The steward called him, and he replied, "All right, 
I will be up," but dii not move. In the course of a half-hour the 
steward called him again. He replied, ''All right, all right, I will 
be up there," but did not get up. The steward, being directed to 
call bim the third time, seeing that something was wrong, pulled 
him off the lounge, got him on his feet, put his overcoat unto him, 
and helped him on deck about noon. He took the ship's glasses 
and began to look around. A seaman says: *' He acted like a man who 
was dizzy ; seemed out of his head." He ordered up the topmast 
staysail, being told the rudder was gone. That brought the vessel 
into the wind, and headed her for the shore. The mate ordered it 
down. Thereupon the master threatened the crew with the penalties 
of mutiny, and ordered it up. Two tugs successively offered aid, but 
the master refused both. The captain of one told him his rudder 
was broken, and that his vessel would not steer. He replied that 
he knew all about that, and did not want any of his help. He re- 
fused to eat any dinner, but went below and got a mufSer, and the 
steward helped him wind itjabout his neck. He remained in 
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charge of the deck until the brig stranded on Peaked Hill bar, on 
the back side of Cape Cod, at about 3 o'clock in the afternoon, 
under sail, and without having let go her anchors. Witnesses from 
other vesRels in the yicinitj report the brig as heading in all di- 
rections, as the sails that went up and down might steer her. The 
testimony is conflicting as to what took place on board the brig 
after the master came on deck, but indicates the conditions before 
stated. The evidence shows that the master seemed wrong for two 
or three days after the disaster ; that he acted strangely, although 
he assumed the charge of the wreck. There is no evidence of the 
smell of liquor about the master, nor that he had drank any, other 
than what might be inferred from finding two or three empty 
bottles in his cabin, supposed to have once contained it. 

It was contended at the trial that the master was drunk, and 
therefore responsible for the stranding ; and, although the court 
instructed the jury that drunkenness of the master was no defense 
to the action, the jury found specially that it was not the proximate 
cause of the disaster. 

Now, drunkenness per se was an immaterial issue in the case. 
As an abstract rule of law, the instruction was correct ; but, con- 
sider the instruction to relate to such conduct of the master as 
shown in this case, and it may be or may not be correct. Its cor- 
rectness depends upon the construction given to the acts of the 
master. If they show design to strand the vessel, then drunkenness 
does not excuse them, and they are a defense, and the drunkenness 
of the master becomes immaterial. If they fail to show design but 
only negligence, as bad seamanship or mistake, then drunken- 
ness is no defense. Intoxication may cloud the brain, dull the per- 
ception, confuse the mind, and impair the judgment, and still not 
absolve the insurer from paying a loss resulting from the miscon- 
duct of a ship-master, while in that condition, not shown to be 
criminaL . Bad seamanship of a drunken master counts for no more 
than bad seamanship of a sober man in cases of this sort. The test 
is, was the act willful, and does it indicate fraud ? If yes, no matter 
whether done by a sober man or an intoxicated man, the crime is 
the same. Insanity alone can excuse it. 

It is not pretended in defense but that the master was either 
drunk or insane ; either responsible or excusable, as the issue may 
be found. That was the issue tried by the jury, and they negative 
the former. It follows, therefore, that the general verdict for the 
plaintiff stands upon the fact of the master's temporary insanity ; 
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JEuid the more closely the evidence is studied the more rational the 
-verdict a{>pears to be. In the first place, it is incredible that a sane 
master, on the outside of Cape Cod, in March, without mainsail or 
rudder, would have attempted either to go to sea or makeProvisce- 
town harbor against the head-wind and ebb-tide, especially 'when 
tugs were at hand, and offered assistance. It is also equally in- 
credible that a sane master, in broad day, in the presence of other 
vessels, would sail his vessel straight for the shore, and strand ber, 
without any attempt to shorten sail or use his anchors swinging at 
the bows. The circumstances of the stranding point to design as 
the cause, but not the design of a rational man. 

The master rode out a storm from the night of the 19th until the 
morning of the 22d, with little sleep on the night of the 19th and 
none on the night of the 20th and 21st. During this time he had 
taken little nourishment, and on the morning of the 22d, being 
threatened with fever and ague, to which he was subject, took 
fifteen grains of quinine, not an extraordinary dose for persons 
afflicted with that disease, and, without food, laid down to sleep. 
On being called twice, he answered, but rose not At the third call 
the steward found him *' wrong," pulled him off the lounge, got a 
coat on him, and helped him on deck. He was told of the disabled 
rudder, but did not seem to comprehend it. He appeared dizzy, 
— ^like a man out of his head. He refused aid from two tugs that 
successively offered to relieve his peril. He ordered sail, heading 
the vessel for a dangerous shore. When that sail was shortened by 
the crew, who must have seen the danger, he charged them with 
mutinous conduct, and ordered the sail reset ; and finally he sailed 
the brig onto a bar of sand, in full view, on the dangerous shore of 
Cape Cod, where no sane man would have put her, unless he were 
a knave. He had to be coaxed from his vessel on a life-boat, and 
for two or three days seemed unnatural while at the life-saving 
station. This whole conduct and demeanor of the master is so un- 
reasonable and unnatural, and the evidence shows such insane 
conduct, that the court cannot say that the verdict was wrong, and 
that the acts of the master resulting in the stranding of his brig 
were those of a rational mind. 

8. Barratry of the mariners was a peril insured. If, therefore, 
the conduct of the mate in neglecting to assume command in 
season to prevent the stranding, when it had become plain that the 
master was incapacitated and incompetent for command, be con- 
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sidered culpable negligence, or fraudulent even, still the insurance 
of the plaintiff will hold. 

Had the Tessel been lost from the fraud or crime of the mate 
while the master was competent and in command, the insurance 
would have become payable to the plaintiff, because the vicious 
conduct of the mate was a peril covered bv the policy, and a risk 
that had been paid for. He bore no confidential relation to the 
owners. They had neither appointed him to the command of their 
ship, nor made him their agent. Necessity clothed him with 
cumulative duties, but he still retained the station and grade affix- 
ed to him by the ship's papers. He was still mate, — mate in com- 
mand, acting master pro hac vice. He still retained his lien as a 
mariner for his wages, enforceable in the admiralty: The Brig 
George, 1 Sum, 151 ; Bead vs. Chapman, 2 Strange, 937 ; The 
Favorite, 2 C. Bob,, 232 ; Tate vs. Insurance Co., 20 Conn. 481; The 
Fanny Gardner, 6 Biss., 209 ; Copeland vs. Insurance Co., 2 Mete. 
432 Seemin^lv contra, Hanson vs. Boyden, L. B. 3 ( . P. 47. 

But, if this were not so, although it may have been the duty of 
the mate to have seasonably assumed command and saved the brig 
from her peril, his act, if it be considered the act of a master, is 
not shown to have been of that culpable character to be considered 
barratrous, and work a destruction of the plaintiff's insurance. 

The mate's failure to interfere may have been a breach of duty ; 
but, if it resulted from negligence, from erroneous judgment of 
duty, it could not have been fraudulent, and absolve the insurer. 
Did he, being aware of the peril, purposely refrain from command 
to allow a stranding of the brig ? If he did, then his act was crimi- 
nal and barratrous ; and, if it be considered the act of the master, 
within the meaning of the policy, then the insurer is discharged 
from liability under it. 

It must be remembered that the verdict finds the vessel to have 
been seaworthy at the inspection of the voyage. The jury were 
expressly told that, if the brig sailed without a competent 
mate, she was unseaworthy, and the plaintiff could not recover. 
The conduct of the mate before the stranding is evidence strongly 
tending to show his incompetency ; but, on the other hand, the 
whole evidence satisfied the jury of his competency, and the court 
considers the verdict sustained by the evidence. So that, assuming 
the competency of the mate, it is to be considered whether his 
conduct, after the command had been cast upon him, was simply 
neghgence, and not criminal ; and it must be noticed that no 
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motiye has been shown to induce a criminal act. It mast be 
considered, too, that the mate was placed in an embarrassing posi- 
tion. It was a delicate matter for him to assume command in con- 
tempt of the master's authority, and might result seriously to him- 
self should he misjudge the matter, and take to himself authority 
that could not be justified by proof at the end of the Toyage, when 
the master's reason might return, and not aware of his own preTions 
condition, accuse the mate of mutinous conduct, as he did do on 
the deck, when the mate ordered a sail to be lowered that the 
master had just ordered up. The whole evidence indicates that 
the mate misjudged his duty, rather than that he willfully and 
fraudulently connived at allowing an irresponsible and deranged 
master to cast the vessel on shore. 

The words of Chief Justice Shaw in Copeland vs. Insurance Co. 
(2 Mete., 449)> are apposite. He says : *• It is very clear in this case 
that the immediate cause of the loss was stranding, * * * ^hich 
is one of the perils insured against ; and the case supposed is that 
this was occasioned by the default of the mate in not assuming the 
command. This default must consist either in a want of judgment 
in perceiving and determioing that the master had become so de- 
ranged or incapacitated as to authorize and require him to inter- 
pose, or in negligence in the performance of his duty, when the 
case occurred. Such a case may occur in every voyage, and must 
be considered as one of the contiugencies incident to navigation. 
It may often present questions of great difficulty, in acting on 
which, mistakes on the part of an officer second in command may 
occur. * * * 1 cannot distinguish the negligence of the mate 
in the case supposed from his failure in the performance of any 
other duty as a nautical man. * * * For the performaoce of 
these duties, we are of opinion that the owners, as between them- 
selves and the underwriters, are not responsible. A contrary doc- 
trine would lead to questions of great difficulty, involving numerous 
questions of fact, of very difficult proof, as to the skill and seaman- 
ship of all the nautical measures taken in the whole conduct of the 
voyage. Besides, these mistakes of judgment and instances of 
negligence are incident to navigation, and constitute a part of the 
perils that attend it ; and they can no more be restrained, prevent- 
ed, or guarded against by the owners than by the underwriters. 
The most cautious foresight can only enable owners to provide a 
competent crew of officers and seamen at the commencement of the 
voyage. What reasons, then, are there of justice or policy, what 
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eondderatioDB growing out of the nature of this contract, or the 
relations of the parties, which should prevent the owners from in- 
suring themselves against this peril ?" 

9. Exception is taken to the admission of the master's statement 
as he was about to go below on the morning of the 22d : '' I feel 
tired, and am worn out. I think I will take some quinine, and see 
if I can't get a chance to sleep. I have not slept for three days." 
^rhis was dearly a part of the res gestsB, and admissible as such. 

10. Exception is taken to the testimony of one of the seamen, a 
man of four years' experience, serving as cook and steward. 

Question. '' Now I will ask you to state whether there was any 
thing different from what the mate did that could have been done 
to keep the vessel from running ashore." 

Answer. *' No, sir, I do not know what could have been done. I 
do not know that the mate could have done anything else." 

The witness was of sufficient experience to give his opinion as to 
what nautical measures might have been taken to prevent strand- 
ing, and to these the question and the answer wholly relate. The 
weight of the testimony was for the jury. Directly in point is the 
case of Insurance Co. vs. Smith, 124 U. S., 405-423. 

11. Exception was taken to the exclusion of a question put to a 
physician as an expert on insanity. The question might have been 
excluded for two reasons: — 

Fii-st, it was complicated and involved, covering a half octavo 
pa^re, and contained matter not pertinent to expert testimony ; 
and, second, the witness does not appear to have been an expert 
on insanity. He says : "I have not made it [diseases of the mind — 
mental diseasesja special study, only as a general practitioner." 
This is one ground given by the court below for the exclusion of 
thp testimony, and does not require revision here : Fayette vs. 
Chesterville, 77 Me., 28. 

Motion and exceptions overruled, 

Peters, C. J., and Walton, Virgin, Emery, and Foster, J J., con- 
curred. 
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UNITED STATES CIRCUIT COURT. 

EASTERN DISTRICT OF MICHIGAN. 



SUPREME CONCLAVE, ROYAL ADELPHIA, 

vs. 

CAPPELLA BT AL.* 

In cases of policies of insurance or benefit certificates issued by mataal 
benefit societies, the beneficiary has no vested interest in the certificate 
nntil the death of the insured member. Up to this time the insured may 
change his designation of beneficiary at will, and against the consent of 
such beneficiary. 

The general rule that the insured is bound to make such chance of benefic- 
iary in the manner pointed out by the policy and by-laws of the associar 
tion is subject to three exceptions: (1) If the society has waived a strict 
compliance with its own rules, and, in pursuance of a request of tie 
insured to change his beneficiary, has issued a new certificate, .the orig- 
inal beneficiary will not be heard to complain that the course indicated 
by the regulations was not pursued. (2) If it be beyond the power of 
the insured to comply literally with the regulations, a court of equity 
will treat the change as having been legally made. (3) If the insured 
has pursued the course pointed out by the laws of the association, and 
has done all in his power to change the beneficiary, but, before the new 
certificate is actually issued, he dies, a court of equity will treat such 
certificate as having been issued. 

Plaintiff* had issued a certificate upon the life of K., in which his aunt was 
named as beneficiary. Five days before his death, he made a writt-en 
request for a change in his certificate in favor of his father, in the fonn 
prescribed by the by-laws, stating that the original certificate was in 
the hands of his aunt, and that he could not make an actual surrender 
of such certificate. This request for a change was delivered to the com- 
pany in the usual manner, but, before the certificate was made out, the 
insured died. Plaintifi' filed a bill of interpleader, and paid the money 
into court. Prior to the execution and aelivery of this request, the 
insured had haiided to his aunt, the beneficiary, another similar request 
for a change of designation in favor of his father to the extent of two- 
thirds of the certificate. She had agreed to see that this change was 
made, but subsequently refused to do so. Held^ that she was estopped to 
claim that the change of beneficiary was invalid by reason of the non- 
surrender of the original certificate and the failure to issue a new one, 
and that the father was entitled to two-thirds of the amount. 

Julian G. Dickinson, /or Defendant Cappella. 
J. H. Bbewbteb, fur Defendant Kratzsch. 

* Deoteion roudered. January 90, 1890. 
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Brown, J. 

The facts safficientlj appear in the Bjllabus. 

This is oDe of a class of cases which have become quite common 
within the past 25 years, arising out of au inexpensiye method of 
insurance, by which persons in moderate circumstances may, by 
the payment of a small monthly assessment, secure a provision 
for themselves or their families in case of sickness, accident, or 
death. Much of the law applicable to ordinary cases of hfe insur- 
ance is equally applicable here. In a few particulars, however, it 
seems to be somewhat less favorable to the person for whose bene- 
fit the policy is taken out. For instance, in case of an ordinary 
policy, the right of the person for whose benefit a policy is issued 
cannot be defeated by the separate or joint acts of the assured and 
the company, without the consent of the beneficiary (Bliss, Ins. § 
318) ; while it is entirely well settled that in cases of this descrip- 
tion the beneficiary has no vested interest in the benefit certificate 
until the death of the insured member. Up to this time he may 
change his designation of beneficiary at will, against the consent of 
such beneficiary, even though the latter may have advanced the 
money to pay the assessments upon the certificate: Bac. Ben. Soc. 
§ 306; Lamont vs. Association, 30 Fed. Bep. , 817; Wendt vs. Legion 
of Honor, 72 Iowa, 682; Association vs. Montgomery, 38 N. W. 
Bep., 588; Fisk vs. Union, 11 AtL Bep., 84; Hellenberg vs. District 
No. 1, 94 N. Y., 580; Society vs. Burkhart, 110 Ind., 192; Holland 
vs. Taylor, 111 Ind., 121; Lamont vs. Grand Lodge, 31 Fed. Bep., 
177; Schillinger vs. Boes, 3 S. W. Bep., 427; Knights of Honor vs. 
Watson, 15 Atl. Bep., 125; Beatty's Appeal, id., 861; Byrne vs. 
Casey. 70 Tex., 247. 

In making such change of beneficiary, however, the insured is 
bound to do it in the manner pointed out by the policy and the 
by-laws of the association, and any material deviation from this 
course will invalidate the transfer. Thus, if the certificate provides 
that no assignment shall be valid unless approved by the secretary, 
an assignment without such approval will be invalid: Harman vs. 
Lewis, 24 Fed. Bep., 97, 530. So, if it be provided that such 
change must be made on a prescribed form or blank, the signa- 
ture to which shall be attested before a notary, and the change 
entered upon the books, an assignment to a creditor as collateral 
security, not made upon the prescribed blank, and of which the 
association had no notice until after the death of the member, was 
held to be fatally defective: Association vs. Brown, 33 Fed. 
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Bep , 11. So, where the certificate required every Borrender to be in 
writing, attested by the reporter under the lodge seal, it was held 
that a conditional surrender of the same by the holder, not to take 
effect until after his death, and not made in the presence of or 
attested by such lodge reporter, was invalid: Supreme Lodge tb. 
Nairn, 60 Mich., 44. See, also, Wendt vs. Legion of Honor, 72 
Iowa, 682; Elliott vs. Whedbee, 94 N. C, 115; Mellows vs. Mel- 
lows, 61 N. H., 137; Highland vs. Highland, 109 HI, 366. So, if 
the by-laws fix definitely the manner of changing the beneficiary 
by his action during his life, an attempt to divert the benefit by 
will has usually been held to be abortive : Holland vs. Taylor, 111 
Ind., 121; Stephenson vs. Stephenson, 64 Iowa, 534; Insurance Co. 
vs. Miller, 13 Bush, 489; Vollman's Appeal, 92 Pa. St., 50; Renk m 
Herrman Lodge, 2 Dem. Sur., 409; Daniels vs. Pratt, 143 Masa, 216. 
There are, however, three exceptions to this general rule, requir- 
ing an exact conformity with the regulations of the association: 

(1) If the society has waived a strict compliance with its own 
rules, and, in pursuance of a request of the insured to change his 
beneficiary, has issued a new certificate to him, the original bene- 
ficiary will not be heard to complain that the course indicated by 
the regulations was not pursued. This naturally follows from the 
fact that, having no vested interest in the certificate during the 
life-time of the assured, he has no right to require that the rules of 
the association, which are framed alone for its own protection and 
guidance, are not complied with : Martin vs. Stubbings, 126 II1.J 
387; Splawn vs. Chew, 60 Tex., 532; Manning vs. A^ncient Order, 5 
S. W. Rep., 385; Society vB. Lupoid, 101 Pa. St, 111; Brown ts. 
Mansus, 5 Atl. Bep., 768; Knights of Honor vs. Watson, 15 Atl.Bep., 
125; Byrne vs. Casey, 70 Tex., 247; Titsworth vs. Titsworth, 20Pac 
Rep., 213. The cane of Wendt vs. Legion of Honor (72 Iowa, 682) 
appears upon its face to lay down a different rule, but upon ex- 
amination it will be seen that the change was attempted to be 
made by a paper which the insured called his last will, but which 
was no will in law; and the court held that, the interest of the bene 
ficiary having become vested by the death of the insured, they had 
acquired rights which could not be cut off, except in the manner 
prescribed in the contract. This case, evidently, has no appUca- 
tion to a change made prior to the death of the insured. 

(2) If it be beyond the power of the insured to comply literallj 
with the regulations, a court of equity wQl treat the change as hav- 
ing been legally made. Thus, in the case of Ghrand Lodge vs. Child 
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(38 N. W. Hep., 1), the insured made his betrothed the beneficiary, 
and sabsequently lost his certificate. His beneficiary having mar- 
ried another, he made a statement of the loss, and applied for a 
reissue of the certificate, making his son the beneficiary. His ap- 
plication was refused. The rules of the organization required the 
change to be indorsed on the original certificate, but, by the advice 
of the officers, he attempted to make the change of beneficiary by 
giving a power of attorney to another to collect the amount which 
should accrue under the certificate. It was held that such acts con- 
stituted an equitable change of beneficiary, and that the son was 
entitled to the fund. The court held that the insured had done all 
that he could, and all tbat he was required in equity to do, to 
change the donee of the certificate. " The rules of the order 
allowed him to do this, and it was not in the discretion of the 
order to prevent it. * * * The law never requires impossibili- 
ties; and the rules of the order, which required the certificate to 
be surrendered when a change of the beneficiary was made, that it 
might be indorsed upon the certificate, could only be construed as 
requiring that to be done when the certificate was in existence* 
The existence of the right to share in the benefits of the order, and 
to direct who should receive the fund in cane of the death of a 
member, was a right vested in the member as soon as he became 
entitled thereto, and the certificate was only evidence of the exist- 
ence of that right, and, when that evidence was lost, the right 
remained, and its existence could be esta.blished by any other com- 
petent evidence; and the same is true of the existence of the 
change directed by the member of the beneficiary.'* 

(3) If the insured has pursued the course pointed out by the 
laws of the association, and has done all in his power to change 
the beneficiary, but, before the new certificate is actually issued, he 
dies, a court of equity will decree that to be done which ought to 
be done, and act as though the certificate had been issued. The 
case of Association vs. Kirgin (28 Mo. App., 80) is an illustration 
of this exception. In this case, the insured, having met with a 
fatal accident, called a friend, and requested him to take his cer- 
tificate to the association and surrender it, pay the fee of fifty cents, 
and request them to issue a new one, payable to his wife. This 
was done, and a minute of the transaction was made on the records 
of the association for that day. On the following day the insured 
died. It was held that in doing this he had done all that the laws 
of the order required to be done on his part in order to have a new 
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certificate; that his right to make the change was absolute, and 
that the association had no right to refuse his request; and, far- 
ther, that the fact that the certificate was issued after his death 
was immaterial, since the certificate was not the right itself, but 
merely the evidence of the right. See, to the same effect, Mayer 
YS. Association, 2 N. Y. Supp., 79; Supreme Lodge vs. Nairn, 60 
Mich., 44; Kepler ys. Supreme Lodge, 45 Hun., 274. The case of 
Lreland vs. Ireland (42 Hun., 212) is distinguishable from these in 
the fact that the insured made no written request for a change, as 
required by the rules, but merely delivered the certificate to a friend, 
telling him he wanted it changed. This was manifestly insufficient 

We think the case under consideration falls within these excep- 
tions. Five days before the death of the insured, he signed and 
acknowledged before a notary a written application for a change in 
his certificate in the form prescribed by the by-laws, stating that 
the original certificate to Anna Cappella was in her possession, and 
beyond his control. This application was delivered to the secretary 
of the Carpenter Conclave at Milwaukee, who affixed the seal of 
the Conclave, and forwarded it to the supreme secretary. It is 
true, he did not surrender the original certificate, as required by 
the regulations; but he had done all in this connection which was 
within his power, or which he could reasonably be required to 
do. He had requested defendant Cappella to obtain it of Mueller, 
and deliver it to the proper officer at Milwaukee, and had taken her 
word that she would do so. She probably went to Milwaukee with 
that intention, but upon calling upon Mr. Eckstein, the collector of 
the Carpenter Conclave, she says he advised her that it would take 
four to five weeks to make a change, and she had better not do it 
This was before she had obtained the certificate of Mueller. It is 
but just to Mr. Eckstein to say that he gives an entirely different 
version of the transaction, and swears that she told him that she 
had been prevailed upon to make a change in the benefit certificate 
which was entirely satisfactory to her, saying that $1,000 was all 
she cared for, seeing that that was the amount the insured was 
owing her. Says he: — 

I asked her whether she had something written to that effect; that it 
shonld be made in that manner, or indorsed on the certificate. She said 
that nothing had been indorsed on the certificate, bnt she was perfectly 
willing to leave it as it was, and to give the father bonds or some eecurity 
for the 12,000. 

Upon arriving at St Louis, she writes Leo that she thinks it best 
to leave it the way it is, and that she will never cheat his father 
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oat of the money. Her purpose was illj concealed by this letter. 
Upon the stand she explains this by saying that Leo was being 
annoyed by his father about the certificate, and she wished to put 
his mind at rest, that he might die in peace, and that his father 
might understand that he was to have the benefit of two-thirds of 
the certificate. In short, she leaves us to infer that she never really 
intended to make the change. Our impression, however, is that 
she did intend, at first, to comply with Leo's request, but was over- 
persuaded by some one to change her mind. With regard to the 
writing which she received from Leo, she first says that it was 
destroyed, and then that it was lost; but, whichever it was, it is 
dear that the certificate was as much lost to the insured as if it 
had been destroyed. While the supreme secretary may have been 
justified in refusing to issue a new certificate without a surrender 
of the old one, according to the requirements of the order, it cer- 
tainly does not lie in the mouth of Miss Cappella to set up this 
failure in a court of equity, when she herself is a cause of it, and 
the company has admitted its liability by the payment of the 
money into court. No maxim of the law is founded upon more 
substantial justice than that which declares that no one shall take 
advantage of his own wrong. Under the by-laws of the company, 
the insured had a legal right to change his beneficiary whenever he 
pleased; and the consent of the company does not seem to be re- 
quired, much less that of the beneficiary. Were the non-surrender 
of the certificate set up by the company in a common-law action 
brought by Eratzsch, it is possible the court might be compelled 
to hold that he had failed to establish his title; but when the com- 
pany wiiives this defense, or at least disclaims any interest in the 
result of the controversy, the objection comes with ill grace from 
one who is solely responsible for such non-surrender. A court of 
equity is seldom embarrassed by technicalities, and will make such 
decree as the justice of the case manifestly requires. The cases 
above cited, which establish the proposition that the failure to 
take the proper steps to change the designation can only be taken 
advantage of by the company itself, are equally pertinent to show 
that it cannot be made available by one standing in the relation of 
Miss Cappella to this fund. The case of Hainer vs. Legion of 
Honor (43 N. W. Rep., 185) is instructive in this connection. In 
this case the deceased had made his certificate payable to his 
mother. Upon the back was a printed blank designed for chang- 
ing the designation. After the issuance of the certificate, the 
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insured married, and subsequently died, leaving a will, in which he 
bequeathed one-half of the amount due upon the certificate to his 
daughter. The association appeared, and paid into court the 
amount of the certificate. It was held that the mother, haying 
known of the provisions of the will, and having made no objections 
thereto, but, on the contrary, having expressed her acquiescence 
in the same, and taken possession of certain real property devised 
to her, and otherwise having availed herself of the benefits con- 
ferred upon her by the will, was estopped to claim the full amount 
of the certificate. The court held that, although a change of bene- 
ficiaries by will was not such a compliance with the regulations of 
the company as would entitle the person named in the will to 
recover, yet the company having disclaimed any interest in the con- 
troversy by the payment of the money into court, the original bene- 
ficiary was estopped by her conduct in taking under tibe will to 
repudiate the proviision by which one-half of the certificate was 
bequeathed to the daughter. The case of Marsh vs. Supreme Ck>un- 
cil (21 N. E. Bep., 1070) is still more direct authority to the point 
that the original beneficiary cannot avail herself of her own mis- 
conduct to allege that the insured did not comply with the require- 
ments of the association. 

There must be a decree awarding one- third of the fund to defend- 
ant Oappella, and the residue to the defendant Julius Eratzsch, 
with costs against Miss Cappella. 



UNITED STATES CIBCUIT COUKT 

EASTERN DISTRICT OF MICHIGAN. 



CLEA.VER 

vs. 

TRADERS' INS. CO.* 

When an action is removed from a State court to a Federal court, the action 
continues the same, and all rulings made or opinions expressed in the 
highest court of the state are treated precisely as if they had been made 
in the Federal court ; otherwise, if the action in the State court be dis- 
continued, and a new action begun in the Federal court. 

* Deciiion rendered, July 9$ 1889.^ ^ 
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Henoe, T^here. in an action upon a policy of insurance the supreme court of 
the state nad held that certain conduct upon the part of the insurance 
company should he suhmitted to the jury as evidence of its intention to 
waive a forfeiture for overinsurance, heMf that such ruling was binding 
upon the Federal court. 

A forfeiture incurred by running a manufacturing establishment after the 
hour allowed by the policy should he taken advantage of at the first trial 
after knowledge of the facts is brought home to the insurance company, 
or it will be considered as waived. 

T. W. Atwood and C. P. Biack, for Plaintiff. 

L. D. NoBBiB, for Defendani. 

Bbown, J. 

Defendant claims that, the taking of the second policy haying 
been fully established, there is no evidence which would authorize 
a jury to find that the company waived the forfeiture of the policy 
by reason of such overinsurance, and, inferentially, that the su- 
preme court was wrong in holding that there ^as. 

In reply, it is insisted by the plaintiff that the ruling of the su- 
preme court in this connection is res adjudicata, and that we are 
bound by the construction given by that court to the evidence 
upon the subject of waiver. We think the plaintiff is correct in 
this contention. In the case of Loomis vs. Carrington (18 Fed. 
Rep., 97), decided some years ago by this court, we had occasion 
to hold that in cases removed from a State court this court will not 
review the orders made prior to the removal, but will take the 
case precisely as it finds it, accepting all prior decrees and orders 
as adjudications in the cause. In this case the judgment of the 
Federal court had been garnished by a proceeding in the State 
court, and that court had made an order upholding such proceed- 
ing; and it was held that, although our own opinion might be that 
a judgment of the Federal court could not be garnished by the 
process of a State court, yet that we ought to decline to review the 
propriety of this order. This principle has frequently been applied 
in other cases. 

Thus, in Brooks vs. Farwell (4 Fed. Bep., 166), it was held that 
an order of the State court overruling a motion Lo quash the service 
of a writ could not be reviewed, or in any manner set aside, in the 
Federal court. " We do not," says Judge Hallett " on the removal 
of a cause from a court of the state, review or attempt to reverse 
any proceedings that may have been had there before the removal 
of the cause into this court." 

So, in Smith vs. Sohwed (6 Fed. Bep., 455), it was held that, 
upon the removal of a cause from a State court, an injunction 
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would not be dissolyed upon the ground that the bill filed in the 
State court was not verified according to law and the practice of the 
courts of chancery. 

In Duncan vs. Gegan (101 U. S., 810), it was held that proceed- 
ings had in a cause were not vacated by its removal from a State 
court to the circuit court. " The circuit court," says the chief jua- 
tice, " when a transfer is efifected, takes the case in the condition it 
was when the State court was deprived of its jurisdiction. The 
circuit court has no more power over what was done before the 
removal than the State court would have had if the suit had re- 
mained there. It takes the case up where the State court left it 
off." See, also, Werthein vs. Railway Co., 11 Fed. Rep., 689; Mil- 
ligan vs. Manufacturing Co., 17 Fed. Rep., 465. 

These cases, it is true, apply to interlocutory orders made in the 
State court, but the precise question involved in this case appears 
to have been settled in the recent case of Williams vs. Conger, 125 
U. S., 397, 418. This case was originally tried before a jury in a 
State court, and, being taken to the highest court of the state, that 
court ordered a new trial, deciding that a certain document was 
admissible in evidence as an ancient deed. Afterwards the cause 
was removed to the Circuit Court of the United States, and it was 
held that the decision of the State supreme court upon the question 
of admissibility was binding upon the courts of the United States. 
In delivering the opinion, Mr. Justice Bradley remarked that *' if 
the action had originally been brought in the circuit court upon 
proper jurisdictional grounds, and had been tried as it was in the 
State court, and, if on a writ of error from this court, we had de- 
cided as the Supreme Court of Texas did, we should have felt 
bound by our first decision. We would not have allowed it to be 
questioned." " The present case is in exactly the same category. 
The removal of the cause from the State court does not put us in 
the position of a court of review over the Supreme Court of Texas. 
When it acted, it was the highest court that could act in the cause, 
and stood in precisely the same position that we stand now. Ite 
action must be accepted by us as that of a court having plenary 
and final jurisdiction." We think this case is decisive of Uie one 
under consideration. Had this case been originally commenced 
in this court we should have felt at liberty to review the ruling of 
the State court, as we have sometimes done where the decision of 
the State court was adverse to the plaintiff, and he has discontinued 
and begun again in this court The case of Bucher vs. Railroad 
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Co. (125 XT. S., 555) is an illustration of this principle. This was 
an action to recover damages for personal injuries inflicted upon 
the plaintiff while he was traveling as a passenger upon a railroad 
train. Before the commencement- of the action the plaintiff had 
sued defendants upon the same cause of action in the State court, 
and had obtained judgment against them, which was reversed by 
the Supreme Court of Massachusetts, and the case remanded for a 
new triaL The plaintiff thereupon became nonsuit, and began the 
action in the Federal court. The question was whether the plaint- 
iff could recover for an injury sustained while traveling upon Sun- 
day. The State court held that the facts set out in the bill of ex- 
ceptions did not show that the plaintiff was traveling, at the time 
of the accident, either from necessity or for charity. The Federal 
circuit court followed this ruling, upon the ground that the same 
question having been submitted to the jury in the State court, and 
having been passed upon by the supreme court of the state, it 
felt itself bound by that adjudication. The supreme court, how- 
ever, held that it was not a matter of estoppel which bound the 
parties in the Federal court, because there was no judgment en- 
tered in the case in which the ruling of the State court was made, 
but a£Srmed the action of the circuit court upon other grounds. 

It results, then, that when an action is removed from the State 
court the action continues the same, and that all rulings made or 
opinions expressed in the highest court of the state are considered 
precisely as if they had been made here. We merely take up the 
case as it left the State court, and carry it on to its conclusion. If, 
however, the case in the State court is discontinued, and a new 
action begun here, such rulings are not binding upon us. 

From this review of the law it results that in this case we are 
bound by the ruling of the State court to submit the evidence 
upon the subject of waiver to the jury, as that court decided that 
the circuit court for Tuscola County should have done. In this 
connection, however, we should feel at liberty to call the attention 
of the jury to the letter of January 25th, which seems to have been 
OTerlooked in the consideration of the case by the supreme court 
of the state. 

2. The question of running after hours is a more serious one. 
There is a stipulation in the policy that if it (the insured property) 
be a manufacturing establishment running in whole or in part 
OTer, or extra, time, or running between 6 o'clock p. m. and 6 
o'clock A. M., then, and in every such case, this policy is void, and 

Y«L. XIZ.-89. 
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all insurance thereunder shall immediately cease and determine. 
It was undisputed that upon the night of the fire the mi]l was run 
until about half-past 9 o'clock. The evidence tended to show that 
at the time the adjuster, Berne, went to Caro to determine the 
amount of loss he inquired of one Wilders, who was the agent of 
the plaintiff, in regard to running the mill at night, and was in- 
formed that he ran it until after 9 o'clock. There was further evi- 
dence tending to show that the plaintiff had a conversation with 
the agent of the company at the time the policy of which this was 
a renewal was issued, and that when the agent read it over to the 
plaintiff he told him that it would never do, because he sometimes 
ran the mill all night, and that the agent replied, ''That is all 
right," and that he never heard anything from it. The court then 
asked the question whether this was the first time this defense had 
been made, to which counsel replied: "It is the first time it was 
ever known. The first time it came out was on the criminal exam- 
ination at Caro for burning the building, when Wilders was put on 
the stand, and testified that the mill had run that night up to half- 
past 9." The agent, who testified on behalf of the plaintiff, also 
said that he was satisfied that he knew the mill was being run at 
night: "It is not a very great ways to where I live. I certainly 
knew it at the time I wrote that letter to the company, because I 
had a talk with Mr. Wilders about when he left the mill, and what 
he was doing there that night. I knew that the mill was running,'' 
— though he said he had no distinct recollection of being informed 
of the fact. 

The fact that Quinn knew of this at the time the prior policy 
was taken out, or afterwards, we think is immaterial, since his 
knowledge is of no greater weight than his express consent, and 
by the provisions of the policy he had no power to waive, modify, 
or strike from the policy any of its printed conditions, or to re- 
vive the policy after it had been forfeited. It will be observed 
that this view of the power of the agent was sustained by the State 
supreme court when the case was first before it, and we are as 
much bound by that ruling as we are by its subsequent ruling, that 
the evidence upon the subject of waiver was sufficient to be sub- 
mitted to the jury, nor would the fact that Berne was subsequently 
informed that the mill was run by night be any evidence of a 
waiver, since it would be nothing more than knowledge that the 
insured had voluntarily seen fit to terminate the policy: Insurance 
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Oo. TS. Watson, 23 Mich., 488; TnsuraDce Co. vs. Riker, 10 Mich., 
279; Insurance Co. ts. Fay, 22 Mich., 467. 

The real question connected mth this branch of the case, as it 
seems to us, is this : Did the company have notice, at the time the 
case was tried in the State court, of this defense ? If it did not, 
then, clearly, it is not estopped to set up that defense now. If it 
did, we are inclined to the opinion that it was bound to set it mp 
as a defense at that time, and that it is estopped to do so now. 

There is no doubt of the general rule that where a company in- 
tends to insist upon the failure to comply with the clause re- 
quiring proofs of loss to be furnished, and bases its refusal upon 
other grounds, it cannot set up upon the trial the non-receipt of 
proper proofis of loss. 

We are inclined to the opinion that this principle ought to be 
extended to all defenses, not inyolving the merits, which are 
claimed to work a forfeiture of the policy, and that in justice to 
the plaintiff all such causes of forfeiture ought to be set up at the 
time the case is first tried, if the company is shown at that time 
to have had knowledge of them. In this case, it was asserted by 
counsel that they knew nothing of the fact that the mill was run 
at night until the criminal examination, which took place after the 
trial in the State court; but the evidence of the plaintiff in this 
connection tends to show that Berne was informed of it when he 
went to Caro, to adjust the loss. If this be so, and we are correct 
in our impression of the law, the defense should have been made 
in the State court, and the defendant is estopped to make it here : 
Cobbs vs. Association, 36 N. W. Eep., 922; Carpenter ts. Insur- 
ance Co., 28 N. W. Rep., 749; Insurance Co. vs. Norton, 96 U. S., 
234; Castner vs. Insurance Co.,- 50 Mich., 273; Insurance Co. vs. 
Kittle, 39 Mich., 61; North Berwick Co. vs. Insurance Co., 52 Me., 
336. 

In this connection, counsel for the plaintiff rely with great 
eonfidence upon the case of Moulor vs. Insurance Co., Ill U. S., 
335. This was an action upon a policy of life insurance. Upon 
the first trial it went to the jury upon the single issue of an al- 
leged breach of warranty. Upon the next trial a verdict was in- 
structed for the defendant, which was set aside by the supreme 
court TJx>on the next trial, evidence was offered of death by sui- 
cide, and it was held by the supreme court that the fact that it did 
not insist upon this defense upon the previous trials did not oper- 
ate as a waiver. The case is distinguishable from the one under 
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oonaideration in two important particulars. First, the report of 
the case does not show that the fact of suicide was known to the 
company at the time of the prior trials; second, the defense was 
one which went to the merits of the case, — such a defense as, in 
this case, that the plaintiff had burned his own property. It was 
a defense that went to the very basis of liability, and tended to 
show that the defendant was not responsible for that kind of loss. 
In delivering the opinion, the court confined itself to such defenses 
as inyolve the merits, and held that as to those defenses there was 
no waiyer from the fact that it had neglected to insist upon them 
upon a former trial. In the case under consideration the fact that 
the plaintiff ran his mill after the hour specified in the policy is a 
technical defense, not inyolving the merits of the case, and not 
tidnding in any way to show that the defendant had suffered any 
actual injury or prejudice. 



SUPREME COURT OF ALABAMA. 



PHCENIX INS. CGI 

us. 

COPELAND.* 

Ayeiments in the replication, that plaintiff pnrchased the policy and claim 

from the insured after tne loss on the strength of assurances firom the 

ageut that they were all right, and that the agent had authority to so 

represent, are good on demurrer. 
A soliciting agent cannot without express authority hind the company by 

admissions not contemporaneous with the act of agency. 
An averment that before obtaining the insurance the soliciting agent had aU 

the facts laid before him as to the title, which was alleged to be defective, 

is good on demurrer. 
Other insurance without knowledge of the agent will vitiate the policy in the 

absence of an estoppel. 
Evidence of the agent as to his power to bind the company by his admissiona 

is acbaiissible; so also is evidence as the value where such value was the 

criteria of liability. 
An expert may testify as to the value as a matter of judgment where he has 

heard the description of other witnesses, and as a matter of skilled opinion 

when submitted to him hypothetically. 
An attempt to sustain the evidence of a witness and impeach that of an 

opposing witness by attacking a part of the testimony not material to the 

main issue was properly disallowed. 

• DmIiIoii Nndtrod, April 17, 1889. 
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Action by Alpbeus T. Copeland, as aBsignee of Mrs. Dora Boberts, 
against tbe Pboenix Insurance Company, on a policy of insurance 
against loss by fire, wbicb Mrs. Roberts bad effected with tbe 
defendant. Tbe negotiations were carried on tbrougb Jobn T. 
Boberts, the husband of Mrs. Dora Roberts, acting as her agent, 
and W. S. Jackson, as agent of tbe defendant. Tbe policy con- 
tained a stipulation that it should be void 

If the assured shall have, or shall hereafter make, any other insnrance on 
the said property, or any part thereof, whether valid or not, without the 
consent of the company written thereon; and if the said property, or any part 
thereof^ is mortgaged, or otherwise encumbered, either prior or subsequent to 
the date hereof, without the consent of this company written thereon, 

and it reserved to tbe insurance company tbe right to rebuild, and 
limited its liability in event of loss or damage to 

Three-fonrths of the cash market value of the property at the time imme- 
diately preceding such loss or damage; the amount of loss or damage to be 
estimated according to the actual cash value at the time, and to be paid sixty 
days after proof of loss, etc., unless the property be replaced, or the com- 
pany shall have given notice of their intention to rebuild or repair the 
damaged premises. 

Tbe house was destroyed by fire, and the policy was assigned 
by Mrs. Roberts and her husband to the plaintiff. The defendant 
pleaded the general issue and eleven special pleas, but demurrers 
were sustained to all tbe special pleas, except tbe ninth, tenth, and 
eleventh. The ninth plea averred that the policy was forfeited and 
void, because of misrepresentations by J. T. Roberts, as agent for 
his wife, in stating to defendant's agent, with whom he was nego- 
tiating for the policy, that there was no mortgage or other encum- 
brance on the property, when there were then two outstanding 
mortgages. Tbe tenth plea claimed that tbe policy was void, 
because Roberts falsely represented to defendant's agent that there 
was no other insurance on tbe property, when there was other in- 
surance then on the property to tbe amount of $800. Tbe eleventh 
plea asserted that tbe bouse was "fraudulently and intentionally 
destroyed by fire, with tbe knowledge and consent of the payee of 
said policy." To these pleas there were three replications, to which 
there were demurrers. The court sustained the demurrer to the 
first replication, and overruled tbe others. 

On tbe trial J. T. Roberts testified, for plaintiff, that while nego- 
tiating with Jackson, tbe agent, for the policy, and being asked 
whether there was any mortgage or other encumbrance on tbe 
property, be showed Jackson tbe mortgage which be and bis wife 
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bad executed to Copeland, from whom tbey bought the property, 
and in which tbey assumed the payment of two outstanding mort- 
gages, and that Jackson expressed bis satisfaction with the' title. 
Jackson, testifying for defendant, denied this, and stated that 
Roberts, in answer to bis inquiries, said that there was no mortgage 
or other encumbrance on the property. Defendant then asked 
witness *' whether be would have issued the policy if be bad known 
that there was a mortgage or other encumbrance on the property." 
Also, '' whether be had any authority to issue the policy sued on, 
on encumbered property." These questions were excluded. The 
plaintiff introduced a witness, a builder, who testified that he knew 
the house burned, and that be estimated the cost of the. building at 
$2,800. On cross-examination, be having stated that be built, with 
other houses, one in Cbipley, Fla., for a Mr. Hardy, be was asked 
by the defendant's counsel ''if he did not know that one Mitcbam 
built that bouse for Mr. Hardy." The court excluded this question. 
The defendant introduced Charles Stevens as a witness, who testi- 
fied that he was now a builder of bouses; that be built many bouses 
every year, and bad recently built bouses three miles distant from 
the bouse that was burned; that be knew the value of building 
material and labor there, and what tbey would cost where this 
bouse was burned; that be could tell the dimensions of the bouse 
from the pillara and marks on the chimneys, which were standing; 
and that when be made an estimate of the cost of rebuilding, at the 
instance of defendant, J. T. Roberts described the bouse to him in 
detail. Defendant then asked the witness: "What was the value 
of such a bouse as the one Roberts described ?" The court sustained 
an objection to this question, and defendant excepted. Defendant 
then described bypothetically a bouse which, as defendant insisted, 
was substantially similar to that burned, and asked him if be knew 
the value of such a house ; to which be answered that be did, and 
gave bis opinion of its value. The defendant then asked him 
'* what he offered to rebuild such a bouse for." The court excluded 
this question. The defendant introduced two witnesses, who were 
present at the fire, and who testified that when they reached the 
bouse tbey saw no one there but J. T. Roberts ; that be was bare- 
footed, and had on a long night- gown, and said that " be bad no 
time to get on bis pants, being almost stifled with the smoke when 
be awoke ;" that they asked him the time of night, and be said that 
it was after 2 o'clock, after be bad pulled open his gown and taken 
out his watch and looked at it ; and that in bis doing this tbey saw 
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that he had on his pants under his gown. Roberts denied that he 
owned or had a watch ; and one Eady, another witness for the 
plaintiff, testified that said Roberts did not own a watch at that 
time. Defendant objected to the testimony of Eady, and also of 
Roberts, as to the latter's ownership of a watch. Judgment for 
plaintiff. Defendant appeals. 

W. J. Samfobd and H. C. Tompkins, for Appellant. 

N. D. Denson, for Respondent. 

Stone, C. J. 

The trial court sustained plaintiff's demurrers to pleas numbered 
from 3 to 7, inclusive. In pleas 9, 10, and 11 defendant set up, and 
with fuller statement of facts, all the defenses which had been at- 
tempted to be made in pleas 3 and 7. Demurrers to pleas 9, 10, 
and 11 were oyerraled, and under them the defendant had the 
benefit of every defense he could have made under pleas 3 to 7. 
We need not consider the propriety of the court's ruling in sus- 
taining plaintiff's demurrers noticed above. If error, it was error 
without injury : 3 Brick. Dig., p. 405, § 20. The circuit court sus- 
tained demurrers to pleas 8 and 12. The testimony shows there 
was nothing in them, and we will not consider them. To pleas 
Nos. 9, 10, and 11 plaintiff filed three replications, to which there 
were demurrers. The circuit court sustained the demurrer to re- 
plication No. 1, and overruled it as to those numbered 2 and 3. 
Issue was then formed on the complaint as filed, pleas numbered 
1, 9, 10 and 11, and replications numbered 2 and 3. The judg- 
ment overruling defendant's demurrer to replications 2 and 3 is 
the subject of separate assignment of error. 

Replication No. 2 asserts that, after the burning, Copeland, the 
plaintiff, contemplated purchasing from Mrs. Roberts, the assured, 
the policy and the claim of compensation for the loss suffered by 
the fire ; and before purchasing he consulted Jackson, defendant's - 
agent, through whom the policy had been obtained. It avers that 
Jackson informed him the policy was all right, and that the loss 
would be paid ; and that on the strength of such assurance he pur- 
chased the policy, and paid value for it. It avers further that 
Jackson " had authority to make such representation, and to bind 
the defendant by said representation." The clause copied from the 
replication No. 2 constitutes it a complete answer to the defenses 
relied on. Qui fadt per alium, facit per se. If the corporation had 
represented to Copeland that the policy was valid, and that the 
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loss would be paid, and Copelasd, on the strength of it, purchased 
the policy, parting with value for it, this would have estopped the 
corporation from setting up the defenses relied on. But to bring 
the case within this principle Copeland mnst have made known 
the purpose for which he made the inquiry. This the replication 
sufficiently avers: 3 Brick. Dig., p. 488, §§ 31, 33, 34. But the fact 
that Jackson was soliciting agent for the company, through whom 
the insurance was obtained, would not of itself bind the company 
by admissions made by him, not contemporaneous and connected 
with some authorized act of agency. Authority to solicit and 
place insurance would not, without more, confer power to bind 
the company by the alleged admission. It would require the 
equivalent of express authority to confer such power: Insurance 
Co. vs. Young, 86 Ala. • 

Replication No. 3 avers that in soliciting and obtaining the in- 
surance, Roberts represented and acted for his wife : and that be- 
fore obtaining the insurance he laid before Jackson, the soliciting 
agent, the papers showing the nature and extent of the incumber- 
ances resting on the property ; and that, with full information on 
the subject, Jackson procured the policy to be issued. This, if 
true, brought home to Jackson's knowledge the true condition of 
the title, contemporaneously with the acts done by him in placing 
the insurance. Jackson was agent for the insurance company, not 
for Mrs. Roberts ; and, if the company was in this way deceived in 
granting the policy in contravention of their rules as to the state of 
the title, it could not defend against liability on that account: In- 
surance Co. vs. Young, 58 Ala., 476; Insurance Co. vs. Allen, 80 
Ala., 571; Insurance Co. vs. Insurance Co., 81 Ala., 329, and author- 
ities on the briefs of counsel. We find no available errors in the 
rulings on demurrer. 

While we hold the second replication to be sufficient as pleaded, 
it will be utterly worthless if there is a failure to show Jackson's 
authority to bind the company by the admission he is alleged to 
have made. The other insurance on the dwelling will then become 
a controlling question in the case. It is not pretended that Jack- 
son or the company was notified of this. If that insurance in fact 
existed, and if the estoppel is not made good under the rules de- 
clared above, then the failure to notify Jackson or the company of 
its existence is fatal to his suit. If Roberts and Mrs. Roberts did not 
know of its existence, it was their duty to inform themselves, and 
thus have avoided all excuse for asserting there was no other 
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insurance on the property: Monroe vs. Pritchett, 16 Ala., 785; 
Claghom vs. Lingo, 62 Ala., 230. 

In the rulings on the admission and rejection of testimony, the 
circuit court committed errors. Whether Jackson had authority 
to bind the company by the statement he is alleged to have made 
to Copeland, to the effect that the company conceded its liability 
for the loss, and agreed to pay it, was one of the inquiries o' fact 
which the pleadings raised. He should have been allowed to testi- 
fy as to the extent of his powers. Soj the value of the house, and 
what it would have cost to replace is, were pertinent inquiries. 
The policy reserved to the insurance company the option of re- 
building, and made the cost of such rebuilding one of the criteria 
of liability in case of loss. The witness Stevens, if believed, show- 
ed himself to be an expert, and the pillars and marks on the 
chimneys, left standing, enabled him to determine the dimen- 
sions of the house. He should have been allowed to testify 
as to its value, and the cost of rebuilding it, as matter of judgment 
if he had heard its description by other witnesses, and as matter 
of skilled opinion when submitted to him hypothetically. The 
question asked Walker on cross-examination should have been 
aUowed. Much latitude is indulged on cross-interrogation of a 
witness, for the purpose of testing his accuracy and impartiality. 
Cross-examination with a view to direct impeachment is not the 
limit of the right Many questions may be put which cannot be 
made the ground of impeachment by disproof of the truth of the 
answer the witness may make: 3 Brick. Dig., p. 829., § 111. So, 
in regard to the watch. Two witnesses testified that Roberts 
drew out his watch, and told them the time of night. That 
was a collateral circumstance, and immaterial to the main inquiry. 
Yet it was competent for Roberts, in his testimony, to deny it; 
and, as giving it emphasis, to say he had no watch. This, how- 
ever, did not justify proof by Eady that Roberts did not own a 
watch. It was, at best, but an attempt to sustain Roberts and to 
impeach the opposing witnesses by attacking a part of their testi- 
mony that was not material to the issue: Id. p. 828, § 101. Re- 
versed and remanded. 
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SDPKEME COURT OF KANSAS. 



ST. PAUL FIRE & MARINE INS. CO. 

KELLY* 

Where an agricaltaral implement dealer, having in his possession a stock of 
goods, some of which are his own and some are held by him for sale on 
commission, obtains insurance thereon in his own name, and no fntad- 
nlent concealment or other fraud alent intent is alleged, ttie policy is not 
necessarily void ; and, under the circumstances of this case, he may re- 
cover the value of his own goods destroyed by iire, not e^seeding the 
amount of his policy. 

CALDEBHEiU) & Pattebsok, for Plaintiff in Error. 

J. A. Broughten, for Defendant in Error. 

Strang, C. 

March 13, 1886, T. C. Kelly was engaged in selling agricultural 
implements, wagons, buggies, and other articles usually kept and 
sold in connection therewith, at Marysville, Marshall County, and 
on that day obtained from the plaintiff a policy of insurance, in- 
demnifying him against loss or damage by fire on his stock of goods 
in the sum of $1,500. He had other insurance of $1,000 on said 
stock, and also $500 on his building in which his business was car- 
ried on, and his goods stored. December 2, 1886, his building and 
stock were destroyed by fire. December 30, 1886, Kelly made and 
served his proof of loss upon the company, and on its refusal to 
pay his loss, on May 11, 1887, commenced his action in the court 
below to recover the amount of his policy. September 2l8t, there- 
after, his petition was amended, and on October 28th, the company 
answered by general denial, and on the 28th day of December 
thereafter the case was tried by the court and a jury. Verdict for 
the plaintiff for the face of said policy and interest, amounting to 
$1,587.50. Motion to set aside the verdict and judgment, and for 
a new trial. Motion overruled, and exceptions saved by the de- 

* Decision rendered, May 10, ls90. 
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fendant below, who brings the case here, and assigns the following 
errors for reversal : "(1) Court erred in overruling the demurrer of 
the defendant below to the petition of the plaintiff below ; (2) 
court erred in overruling the demurrer to the evidence of the plaint- 
iff below ; (3) court erred in overruling the motion of the defend- 
ant below for leave to amend its answer to conform to the facts 
proven ; (4) court erred in refusing to give to the jury the instruc- 
tion asked bj defendant below ; (5) court erred in refusing to set 
aside the verdict of the jury on the ground that the amount of the 
judgment recovered was too great; (6) court erred in refusing to set 
aside the verdict of the jury on the ground of the gross misconduct 
of the jury and the prevailing party ; (7) court erred in submitting 
to the jury, in the second instruction, the question of the legal 
effect of the evidence as to the contract of Deere, Mansur & Co." 

It is aUeged in support of the objection to the petition that the 
plaintiff therein pleads — First, ownership in the property destroy- 
ed ; and secondly, a special insurable interest therein. The alle- 
gation in the petition is that the plaintiff is the owner of the goods 
insured, destroyed by the Are, and had an insurable interest therein. 
Plaintiff claims that the clause, "and had an insurable interest 
thereiu," modifies the former allegation of ownership, leaving the 
petition, in le^al effect, with but the alleisration that the plaintiff had 
an insurable interest in the goods destroyed, and then argues that 
such an allegation is but a legal conclusion, and therefore the plaint- 
iff states no fact which shows he had a right to recover for the loss 
of the goods destroyed. We do not think that a fair construction 
of the petition. There is nothing upon the face of the petition that 
indicates that the plaintiff intended to assert distinct kinds or 
degrees of interest in the property destroyed, as ownership, and an 
insurable interest less than ownership. Having alleged owner- 
ship, it was useless to allege, as an incident of such ownership, an 
insurable interest, because ownership carries with it insurable in- 
terest ; and yet that is all that the plaintiff seems to have intended. 
We look upon the words " and had an insurable interest therein" 
as mere surplusage. This conclusion answers the next objection, 
that if, with the words "and had an insurable interest therein," in 
said petition, it states any interest by the plaintiff in the property 
insured, such interest so alleged is an interest less than ownership; 
And as the policy, which is a part of the petition, does not assume 
to insure any interest in said property less than ownership, the 
petition, therefore, does not state a cause of action. 
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The next assignmeut asserts that the court erred in oTerruliog 
the demurrer of the defendant below to the evidence of the plaintii! 
below. The ground of this assignment is that the testimony offer- 
ed by plaintiff below proved that the property insured was not the 
property of T. C. Kelly, but was the property of several distinct 
firms, and consigned to him for sale on commission. An examin- 
ation of the evidence in the record discloses that four witneaees 
produced by the plaintiff below — Kelly himself ; Fuller, a member 
of the firm of Deere, Mansur & Co., and manager thereof ; their 
book-keeper, George A. Parker; and their salesman, P. H. Brace- 
all testified that the goods obtained from Deere, Mansur & Go. were 
purchased by Kelly, and were his goods. The books of Deere, 
Mansur & Co., which were produced in evidence, show the goods 
shipped by them to Kelly were sold and charged to KeUy. The 
bulk of all the goods in the Kelly stock at the time of the fire were 
from this company ; and the goods charged up as destroyed in the 
proof of loss of plaintiff below were nearly all Deere, Mansur & Co/s 
goods. It follows from the testimony of the witness named that 
there was evidence, and a good deal of it, tending to prove that the 
goods insured, and for the loss of which Kelly claimed the right to 
recover, were his property. It is true there is something in the 
evidence looking in the other direction, and tending, perhaps, to 
prove that the goods were commission goods. 

It is the law of this court that, on a demurrer to the evidence of 
the plaintiff, the trial court cannot weigh conflicting testimony ; 
that being the province of the jury: Bequillard vs. Bartlett, 19 
Kan., 382 ; Wolf vs. Washer, 32 Kan., 533. Where the testimony 
tends to support all the material allegations arising under the 
pleadings, it is the duty of the court to overrule a demurrer to the 
evidence : Baily Co. vs. Couse, 17 Kan., 571 ; Jansen vs. City of 
Atchison, 16 Kan., 358; Waterson v& Rogers, 21 Kan., 529. Bat the 
plaintiff alleges that, if a portion of the goods covered by an in- 
surance policy is not the property of the insured, though some of 
them are, the policy is fraudulent and void in toto ; that at least 
some of the goods covered by the policy in this case, and included 
in the proof of loss, were commission goods, and not the property 
of the insured ; and therefore the policy was void, and the demur- 
rer ought to have been sustained. There was no written appli- 
cation for insurance in this case. There is no allegation or proof of 
any fraudulent concealment, or other fraudulent intention, on the 
part of the insured, when he obtained his insurance. He had a 
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stock of goods in his possesBion, the most of which were his own, 
but a part of them were held for sale on commission. He made 
an oral application for iosurance, and nothing was said about the 
ownership of the goods except in a general way, by asking for in- 
surance on his stock. On the trial of the case the plaintiff below 
made no claim for any goods held by him on commission. The 
fact that Kelly held some goods for sale on commission could not 
interfere with his right to insiLre his own goods. The character 
of the goods rendered it an easy matter to distinguish between his 
own and those held for sale on commission. Nor do we think, in 
the absence of any fraudulent intention in connection therewith, 
the fact that a small amount of commission goods were included in 
Kelly's proof of loss should effect his right of recovery for his own 
goods lost, up to the amount of the policy. Under the circum- 
stances of this case as disclosed by the evidence, we do not think 
anything existed that rendered the policy void. 

Third, the plaintiff says the court erred in not permitting it to 
amend its answer to conform to the facts proven. The allegation 
of error in this assignment it based upon the idea that the evidence 
showed the goods insured to be commission goods. The verdict of 
the jury settled this error when they found that the goods were the 
property of Kelly. With such a finding, the object of the amend- 
ment asked for was done away with, and so there is no error in this 
assignment. 

Fourth, the court erred in refusing to giye to the jury the in- 
struction asked by the defendant. Our remarks in relation to the 
allegation of error by the court in overruling the demurrer of the 
defendant to the plaintiff's evidence also apply to this assignment. 
We do not think, under the circumstances of this case, the court 
would have been justified in giving the instruction asked by the de- 
fendant ; and therefore the refusal to give it is not error. 

Fifth, the court erred in refusing to set aside the verdict of the 
jniy on the ground that the amount of the judgment recovered by 
the plaintiff below was too great. Whether the judgment, under 
the evidence in the case, was too great, was a question for the jury. 
The jury found that the plaintiff's loss, for which he had not been 
paid by the other company having a risk on the same goods, was 
the full amount of the policy in suit. We think such a finding 
could be made under the evidence, and therefore we may not say it 
was error on the part of the court to approve such finding, and re- 
fuse to set the verdict aside. 
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Plaintiff alleges that the court erred in refusing to set aside the 
verdict of the jury on the ground of misconduct of the jury. It is 
said by counsel for plaintiff below that the evidence on the question 
heard on the motion for new trial is not aU here. We think there 
is enough here to show that the alleged misconduct of the jury did 
not in any way prejudice the defendant. The meeting between 
the jurors and Kelly at the Catholic fair was a mere casual coming 
together. It was not by design. Kelly did - not invite the jurors 
into the building where the fair was being held. One of the jurors 
invited him and others, and when in there it was a juror that set up 
the drinks. There was but two glasses of beer taken by any one, 
and that was twenty-four hours before the jury retired to consider 
the case. There was nothing said about the case by any one at the 
time. It was not even mentioned, and the jurors make affidavits 
that they did not even think of the case while together at the fair. 
The jurors also make affidavit that the fact of their taking a glass or 
two of beer with Kelly in no wise affected their judgment or de- 
cision in the case. We therefore think the court committed no 
error m refusing to set aside the verdict of the jury on this ground. 
Lastly, the plaintiff says the court erred in submitting to the jury, 
in the second instruction, the question of the legal effect of the evi- 
dence as to the contract with Deere, Mansur & Co. The court 
instructed the jury that the contracts between Kelly and Deere, 
Mansur & Co. were in form contracts of absolute purchase and sale, 
but informed the jury that whether there was an absolute sale of 
the goods by Deere, Mansur & Co. depended upon the intention of 
the parties to said contracts, and left the jury to determine the 
intention of the parties from all the evidence. We see no error in 
this. We recommend that the judgment of the court below be 
affirmed. 

Per Cubiam. It is so ordered ; all the justices concurring. 
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UNITED STATES CIRCUIT COURT. 

NORTHERN DISTRICT OF IOWA, 



WALLACE 

GERMAN- AMERICAN INS. CO.*j 

A policy of insurance provided that, in case differences should arise touching 
any loss, the matter should, *' at the written request of either party," be 
submitted to arbitrators, whose award should be binding as to the 
amount of the loss, but not as to the company's liability ; also that no 
suit or action against the company for auy claim under the policy should 
be sustainable in any court of law or chancery until after an award 
should be obtained, fixing; the amount of such claim, ^* iu the manner 
above provided/' Held, that it was not necessary for the assured to re- 
quest an arbitration, and, where Bone had been requested by the com- 
pany, he might maintain his action without an award having been made. 

When the words employed by an insurance company in a policy, of themselves, 
or in connection with other language therein, or in reference to the 
subject-matter to which they relate, are susceptible of the interpretation 
^ven them by the assured, although in fact intended otherwise by the 
insurer, the policy will be constru^ in favor of the assured. 

Shibas, Van Duzee & Kendsbson, for Plaintiff, 
Hubbard & Clabe and Henby Rioeel, fvr Defendard. 

McCeabt, J. 
This is an action upon a policy issued bj defendant to plaintiff 
to insure him against loss bj fire upon a certain building therein 
described. There was a trial bj jury, and a verdict for plaintiff 
for $1,788.78. The case is now before the court on a motion for a 
new trial. It is insisted that, under the terms of the policy sued 
on, an arbitration fixing the amount of the loss is a condition prece- 
dent to plaintiff's right to maintain this action. The same question 
was raised at an early stage of this proceeding by demurrer to the 
replication, and was decided adversely to the defendant : 1 Mc- 
Crary, 335, 2 Fed. Rep., 658. We are asked to reconsider the 
question upon the ground that it was not fully argued by counsel 

* Deeislon r«nd«red, July, 1889.— From Federal ReporUr. 
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at the time of the hearing upon demurrer. There can, we think, 
be no yalid objection upon the part of the court to reconsidering, 
upon final hearing, any question passed upon in the preliminary 
proceedings, especially in a case where our judgment must be 
final; the sum involved not being sufficient to authorize a writ of 
error. The policy contains the following provisions: In the ninth 
clause or condition it is provided that — 

In case differences shall arise touchlDg any loss or damage, after proof 
thereof has been received in dne form, the matter shall, at the written re- 
quest of either party, be submitted to impartial arbitrators, whose award in 
writing shall be binding on the parties as to the amount of such loss or dam- 
age, but shall not decide the liability of the company under this policy. 

The eleventh clause or condition contains the following : — 

Is is furthermore hereby provided and mutually agreed that no suit or ac- 
tion against the company for the recovery of any claim by virtue of this pol- 
icy shall be sustainable, in any court of law or chancery, until after an 
award shall have been obtained, fixing the amount of such claim, in the 
manner above provided. 

It is undoubtedly competent for the parties to a contract to 
agree that damages claimed by either party under it shall be as- 
certained by an arbitration, and that no suit shall be brought un- 
til after such an arbitration has been had; but a contract which is 
intended to deprive the parties to it of the right of an appeal to the 
courts for redress, or to place conditions and limitations upon that 
right, should be strictly construed. And this is especially true of 
contracts which, like the one before us, embody numerous special 
provisions and conditions, prepared and printed by one of the 
parties. By a liberal construction of the above quoted provisions 
of the policy, it might be held that the assured was bound, as a con- 
dition precedent to the right to sue for his loss, to request the insurer 
in writing to enter into an arbitration; but it cannot be said that, 
strictly construed, the language must necessarily have this mean- 
ing. The fixst provision above quoted is that, in case of differences 
touching any loss, they shall, at the written request of either party, 
be submitted to impartial arbitrators. It is not alleged or daimed 
that there was a written request by either party for such arbitra- 
tion. There is force in the suggestion that the language of the 
contract did not impose the duty of requesting an arbitration upon 
one party more than upon the other. The language employed 
might well have induced the belief on the part of the plaintiff that 
the duty of requesting an arbitration rested upon the defendant if 
it desired to enforce the provision, or to set it up as a bar to this 
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action. The condition did not absolutely require an arbitration; 
it only authorized either party to require it by a request in writing. 
The inference is reasonable that, if neither party requested it m 
writing, the usual remedies by suit were to remain. It may rea- 
sonably be inferred that the parties bad in view the possibility 
that in some cases both would prefer a suit in a court of justice to 
an arbitration, and therefore left it optional with either party to 
request in writing an arbitration; intending that, if both declined 
to make such request, legal proceedings might be resorted to. If 
this was not the intention of the parties, it is difficult to under- 
stand what purpose they had in view in using the words, '* at the 
written request of either party." If it was their purpose to re- 
quire that, in every case the damages should be ascertained by ar- 
bitration, they could have said so in plain terms. 

The second condition above quoted must be construed in con- 
nection with the first, and so that the two may harmonize. The 
latter provision declares, in substance, that no suit to recover any 
loss " shall be sustainable until after an award shall have been ob- 
tained, fixing the amount of such claim in the manner above pro- 
vided." If this provision stood alone, it might well be claimed 
that, in the absence of an arbitration and award, no suit could be 
maintained; but it refers to the prior condition respecting arbi- 
tration, and the two must be read together. So read, there is 
ground for holding that the two provisions together authorize 
either party to demand an arbitration, but do not absolutely 
require either to do so; and that, where either does demand such 
arbitration, no suit can be maintained until after the amount of 
damages shall have been in that manner ascertained. We say 
there is ground for this construction, and we use this language 
because nothing more is required. If the language employed in 
the policy leaves the question in doubt, the construction placed 
upon it, and acted upon by the assured, is to be upheld. A con- 
tract drawn by one party, who makes his own terms and imposes 
his own conditions, will not be tolerated as a snare to the unwary; 
and if the words employed, of themselves, or in connection with 
other language used in the instrument, or in reference to the sub- 
ject-matter to which they relate, are susceptible of the interpreta- 
tion given them by the assured, although in fact intended other- 
wise by the insurer, the policy will be construed in favor of the 
V&ured. Aa the insurance company prepares the contract, and 
embodies in it such conditions as it deems proper, it is in duty 

VOL. XIX.-40. 
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bound to use language so plain and clear that the insured cannot 
mistake or be misled as £o the burdens and duties thereby imposed 
upon him : Wood, Ins., 140, 141, and cases cited. If it be held 
that the conditions above quoted are repugnant or inconsistent, 
the result is the same; for in that case the provision which is most 
favorable to the assured will be given effect: Id., 147. The other 
questions discussed by counsel need not be considered, for the rea- 
son that such of them as are of importance or in anywise doubtful 
are disposed of by the special findings of the jury in answer to 
interrogatories submitted by the counsel for defendant. Motion 
for new trial overruled. Love, J., concurs. 



SUPREME COURT OF IOWA. 



CARSON 

GERMAN INS. CO.*j 

The insured had for three years continaed a policy in force by saccessive re- 
newals, then a new policy was sent with notice that the agent would 
call to collect the premium. When the agent called, the partner of in- 
sured declined to settle in absence of insured,* because he Knew nothing 
about the insurance. The company on learning the fact canceled the 
policy a few days later, and on the same day the insured learned of the 
agent's call, but was called away before he could remit. The property 
was burned that night, and the company promptly notified. 

Reld, That the company was liable for the loss, and its denial of liability 
upon notification was a waiver of a provision requiring proofs within a 
stipulated time. 

Mills & Keeleb and W. E. Blake, for AppeULanL 
H. Boies and Preston Bros., for Appellee, 

ROTHBOOK, J. 

The plaintiff is a practicing physician, residing at Mt Vernon, in 
this state. He owned a brick building, occupied as a drug store 
and doctor's office, and on the twenty-third day of April, 1877, the 
defendant issued to him a policy of insurance for one year ux>on 
the property, and the same was continued in force by successive 
renewal receipts down to April, 1880, when the company issued and 
mailed to him the policy in suit, together with the following letter: 

^ • Opinion filed, December 12, 1888. 
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OfTICB or THE GxiiMAN iNBUlfciLNOX Co., 

Fbbbpobt, III., April 19, 1880. 
James Carson, Esq., Mt. Vernon, Iowa. — ^Dear Sir : Please find policy on 
yonr property inclosed herewith. Mr. Marker will be in your vicinity soon, 
and will call and settle for same with yon. 

Truly yours, F. Gxjnd. Secretary. 

Carson accepted the insurance upon the terms stated in the pol- 
icy and letter. The company had no local agent at Mt. Vernon. 
Adam Marker was their traveling agent. He had procured the 
orig^al policy and collected some of the premiums on previous re- 
newals, and his residence was at Freeport, Illinois. His general 
authority as an agent of defendant only authorized him to receive 
and forward applications for insurance, and to collect and transmit 
premiums therefor. On the fifteenth of September, 1880, Marker 
went to Mt. Vernon to collect the premium of $10 on the policy in 
suit. During business hours in the forenoon of that day he called 
at Dr. Carson's office and usual place of business, and he being 
absent from tovni the payment of the premium was requested of 
his son, who was his partner and the person in charge of his office. 
The plaintiff's son refused payment upon, the ground that his 
father was away from home, and he knew nothing about the mat- 
ter. Marker returned to Freeport on September 17th, and re- 
ported the result of his trip, and on the twenty-second day of 
that month the secretary of the company canceled the policy upon 
the company's books as follows : " Canceled September 22, 1880, 
for non-payment of premium." On the evening of September 22d 
the plaintiff's son informed him that Marker had been there to 
collect the premium due on the policy. The next morning plaint- 
iff went into the country to attend to some patients, and upon his 
return in the afternoon he received a dispatch calling him to Lo- 
gan, Harrison County, Iowa, in consultation, and he left for that 
place on the first train. The property was totally destroyed by 
fire on that night. The plaintiff reached home on the morning of 
the twenty-fifth of September, and immediately telegraphed the 
fact of the loss to the company at Freeport, and on the same 
day he received the following reply: — 

Ths Webtbbn Union Tklboiuph Go. 

Dated Fbeepobt, III., Sept. 25, 18d0. 

To James Carson : Yonr insurance is canceled on our books for non-pay- 
ment of premium. Can do nothing for you. F. Qund, Sec'y. 

Carson made out proofis of loss, but did not serve them on the 
company until after the expiration of the thirty days stipulated in 
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the policy. No tender of the premium was made until forty or 
fifty days after the loss, and when made it was refused. In de- 
fense of the plaintiffs claim the company pleaded — First, that 
prior to the loss plain tifiTs policy was canceled on its books for 
non-payment of premium, of which he had notice; second, that no 
. proofs of loss were furnished within thirty days after said fire, as 
provided by the terms of the policy, and that no proofs under the 
policy in suit were ever presented by the plaintiff or waived by 
defendant; third, that at the time of such loss the premium of $10 
for said policy was due and unpaid, and by reason thereof the pol- 
icy was by its terms suspended, and defendant is not liable 
thereon. 

The above facts in the case are not in dispute. They are in sub- 
stance, and, indeed, to some extent in the language of the state- 
ment of facts, made in the argument of appellant's counsel. It is 
claimed by appellant that the principal question presented by this 
appeal arises under the third defense. The policy in suit, after 
enumerating certain contingencies which would render the con- 
tract void, proceeds as follows: ''Or if the premium shall be un- 
paid^ then, and in every such case, the policy shall be void, and the 
assured shall not be entitled to recover from the company any loss 
or damage which may 6ccur to the property hereby insured, or 
any part or portion thereof." A literal interpretation of this 
clause in the policy would exempt the company from liability if the 
premium should be unpaid at the time of the loss, even if at that 
time it was not due. But such a construction could not have been 
intended by the parties. Suppose that at the time the jpolicy was 
issued Carson's note had been taken for the premium, payable in 
three months, and within that time the loss had occurred. - It 
surely would not be claimed that the policy was suspended and 
that the company was not liable. In these latter days many in- 
surance companies have adopted the credit system in the transac- 
tion of their business with the public. They give time for the pay- 
ment of premiums, and take promissory notes therefor, and 
provide in the policy that when the premium becomes due and re- 
mains unpaid, the default in payment shall operate as a suspension 
of the policy, and that upon payment being made the policy shall 
be revived, and contracts of insurance of this character have been 
sustained by the courts. 

In the case at bar, however, this question of temporary suspen- 
sion is one neither proper nor necessary for discussion, because 
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there was no suspension of the policy. It was absolutely can- 
celed by the company; and it was canceled, not because the com- 
pany did not desire to carry the risk, but for non-payment of the 
premium, and we think the rights of the parties in this case turns 
upon the question whether the company had any right under the 
facts to terminate the contract at any time before the loss. Or, in 
other words, was the jury required, under the facts in the case, to 
find that the premium was overdue and unpaid at the time of the 
loss, and was the company, for that reason, justified in canceling 
the policy when it was canceled. To determine this question the 
policy and the letter which accompanied it must be construed to- 
gether. The defendant sent these to the plaintiff as its obligation, 
and the plaintiff accepted the offer and relied upon it. The insur- 
ance was a yalid insurance, and so remained until the fire, unless 
it was terminated by the defaidt of the plaintiff in"^ not settling 
with Marker. It is proper to say, in the first place, that it is en- 
tirely immaterial what authority Marker ha'd as an agent of the 
company as to other insurance. In this instance he was author- 
ized to settle with Carson for the policy. Being thus authorized, 
suppose he had found Carson in his office when he called, and, Car- 
son being out of funds, he had gone away saying he would be 
back on his next trip in a few weeks, and that Carson could then 
pay. We think in such a case, if a loss should occur in the interim, 
the company would be liable. 

We cannot subscribe to the doctrine contended for by counsel 
f )r appellant, that if Marker called at the office of plaintiff in his 
absence and demanded payment, and payment was refused, that 
this, without notice to the plaintiff, and without unreasonable de- 
\\y on his part to make payment authorized the company to re- 
sciud the contract for that reason. The modern methods of secur- 
ing business by insurance companies by canvassing and collecting, 
and the adoption of the credit system, and temporary suspension 
of policies in case of overdue premiums, preclude the idea that the 
appearance of Marker at plaintiff's office in his absence, and a de- 
mand of payment of the person in charge, should be regarded as a 
demand for the performance of one of two concurrent acts to be 
performed by two parties, or to a demand upon promissory notes, 
bills of exchange, or the like. But, aside from this, the jury were 
warranted in finding from the evidence that Marker left word with 
plaintiff's son to tell his father to send the money to the company 
and it would be all right, and the court, we think, correctly 
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instructed the jury that '* a mere request by defendant's agent, left 
with another at plaintiff's office, in his absence, that plaintiff should 
forward the premium in question to defendant's home office, is in- 
sufficient to constitute a defense to this action, unless you find that 
such request was accompanied by definite notice to plaintiff that a 
failure to forward such premium immediately, or within a given 
time, would invalidate said policy; and further find that such notice 
was brought to plaintiff's knowledge, and that he neglected to com- 
ply with defendant's request for an unreasonable time after the 
same was communicated to him." 

The jury were further warranted in finding that there was no 
unreasonable delay between the time the plaintiff was advised that 
i he premium had been called for and the loss. We need not cite 
the facts which justified this finding. We may say, however, that 
we think the manner of making the previous payments to the de- 
fendant for insurance on the same property was competent evi- 
dence as bearing upon the question as to the understanding of the 
parties to the contract. 

It is urged that the court failed to fully state to the jury the is- 
sues in the case; that the issue as to the cancellation of the policy 
was not stated in the instructions. It is true, the court did not 
state this as a distinct issue. But the jury was instructed that de- 
fendant averred that plaintiff failed and refused to pay to defend- 
ant the premium of $10 for said policy. This was a statement, in 
plain language, of all there was in that branch of the case, and it was 
wholly immaterial whether the policy was canceled or suspended. 
The whole controversy, so far as the original liability was con- 
cerned, turned upon the question as to whether or not plaintiff was 
in default in making payment of the premium, and the instructions 
were sufficiently explicit, and all the principles of law applicable to 
this part of the case were fairly and fully stated to the jury. 

Upon the question as to the waiver of the proofs 6f loss the 
court instructed the jury as follows : — 

" (7) If you find from the evidence that, after the issuing -of the 
policy in question and before its termination, the property insured 
thereby was destroyed accidentally by fire; and further find that 
its value exceeded the insurance thereon; and further find that, on 
the day following such destruction, plaintiff telegraphed to the 
secretary of defendant, at its home office in Freeport, Illinois, the 
fact of the destruction of such property by fire; and further find 
that immediately thereafter, and before the time within which 



Digitized by 



Google 



1890.] Carson vs. Oe^-man Ins. Go. 631 

plaintiff was bound by the terms of said policy to furnish defend- 
ant proofs of loss, the defendant repudiated its contract of insur- 
ance and denied all liability upon the policy in question, solely 
upon the ground that plaintiff had failed to pay the premium due 
, upon such policy; and further find that defendant has, at all times 
since, repudiated said contract of insurance and denied all liabil- 
ity thereon, solely upon such ground, — then you are instructed that 
such acts of defendant amount in law to a waiver of the condition 
in said policy that proofs of loss shall be furnished, and defendant 
cannot now insist upon the failure of plaintiff to furnish such proofs 
as a defense to this action. The burden of proof is on the plaintiff 
to satisfy you by a preponderance of evidence that he did so notify 
defendant of said loss, and that defendant repudiated the alleged 
contract ; and, unless he does so satisfy you, your verdict will be 
for defendant." 

This instruction is objected to by appellant because it does not 
place the waiver upon the ground of estoppel. The sbbstance of 
this instruction is that an unqualified repudiation of the contract, 
upon the ground that plaintiff had failed to pay the premium, was 
a waiver of the preliminary proofs. It is conceded by appellant 
thftt an absolute denial of liability has generally been held to 
waive the preliminary proofs of loss, but it is claimed that the 
waiver is placed upon the ground of estoppel, as where defective 
or incomplete proofs have actually been furnished, and the assured 
had neglected to amend or complete such proofs within the time 
stipulated, solely by reason of the company's denial of liability. 

In Fland. Ins, 542, 643, it is said that " the refusal to recognize 
the existence of any claim, or a general refusal to pay, renders the 
deli'^^ery of notice and proofs of loss a useless ceremony, and it is 
treated as waiving a strict compliance with the condition as to pre- 
liminary notice and proofs, both in respect to form and title." 

We are unable to see how an unqualified denial of liability can 
be held to be a waiver of preliminary proofs of loss upon the 
grounds of estoppel. The insured is not induced by the denial of 
liability to change his position or alter his conduct. He is,' in 
effect, informed by the company that he need not prepare his 
proofs, as the loss will not be paid if he does : See Tayloe vs. Ins. 
Co., 9 How., 390. It is said that this instruction is also erroneous, 
because under it the jury were authorized to find that the defend- 
ant at all times repudiated the contract of insurance, and denied 
all liability, solely on the ground that plaintiff had failed to pay the 
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premium. It is claimed that there was no evidence that anj com- 
munication whatever passed between the company and Carson dur- 
ing the thirty days after the loss, except the telegram, and any de- 
nial of liability thereafter could not affect the question of waiter. 
It is said that the company neither denied nor admitted any liabil- 
ity. This part of the instruction was correct. The telegram was 
a positive and unqualified refusal to recognize any liability, because 
of the non-payment of the premium. It was never afterwards 
modified or withdrawn. It was a standing repudiation of any 
claim upon it, and the jury could well find, under the evidence, 
that the company at all times refused to recognize the claim upon 
the ground therein stated. 

An objection is made because the plaintiff was permitted to in- 
troduce in evidence a certificate of a notary public, nearest to the 
place of loss, certifying under seal that the loss was a bona fide one 
in all respects. It is said that this certificate was on the same 
sheet of paper with certain proofs of loss. This evidence should 
not have been introduced. The plaintiff did not rely in his plead- 
ings on any proofs of loss. There were no proofs of loss df any 
kind, defective or otherwise, served on the defendant within the 
time required by the policy. But this evidence was no prejudice»to 
the defendant It had denied any liability and thereby waived 
proofs of loss, and the cause was tried and submitted to the jury» 
not upon any evidence of such proofs, but upon a waiver thereof. 
The policy was for $1,000; the verdict was for $1,091, which, it is 
claimed, included interest from the time when the proof of loss was 
waived. Upon the motion for a new trial the court required the 
plaintiff to remit three months' interest and $10, due upon the pol- 
icy, which was done. Judgment was then entered upon the verdict 
for $1,091, and costs. It is claimed that judgment should not have 
been rendered for the full amount of the verdict. It appears that 
the verdict was returned April 1, 1882. The motion for a new trial 
was overruled, and judgment entered November 4th of the same 
year. The plaintiff was entitled to interest on $1,000 from the 
rendition of the verdict until the judgment was rendered. It does 
not appear from the abstract that this interest was taxed as part 
of the costs. If it was not so taxed, the judgment is not too large. 
In any event, the mistake, if any, can readily be corrected in the 
. court below. Affirmed. 
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COURT OP APPEALS OF NEW YORK. 

SECOND DIVISION. 



MEICHAM 

NEW YORK STATE MUTUAL BENEFIT ASS'N.*j 

Eyidence of intemperate habits confined to 10 days, where there was conflict- 
ing evidence, did not justify a finding as a matter of law that the insured 
was not temperate^within the contract. 

Where there was evidence of a family taint of insanity and contrary evidence 
of suicide as the result of family trouble, and a desire fb provide for the 
family at the expense of the company, the question of volnntary or in- 
voluntary suicide was for the Jury. 

T. K. FuLLEB, for Appellanf, 

A. P. Smith, for BeifpondenL 

Pabkeb, J. 

Appeal from a judgment of the general term, fourth department, 
entered on an order affirming a judgment of the circuit in favor of 
the plaintiff. The action was brought to recover the sum of $2,000, 
claimed to be due upon a certificate or policy of insurance issued 
upon the life of Charles E. Haj, then the husband of the plaintiff. 
The application was made August 12th, 1884; the certificate bears 
the date of two days later; and on the 23d of that month Hay died 
by his own hand. Other facts appear in the opinion. 

The exception taken to the refusal of the court to non-suit the 
plaintiff at the close of the testimony presents the only question 
reviewable here. Several grounds are assigned for error because 
of such reversal. By the terms of the contract of insurance, the 
representations and answers of the insured embraced within the 
application for membership or physician's certificate are made war- 
ranties, and unless substantially true the policy is invalid. The ap- 
plication contained the following questions and answers : " Ques- 
tion. Is applicant temperate and correct in his habits ? A. Yes. 

* DMiiion rendered, April 10, 1800. 
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Q. Does applicant promise to remain temperate? A. Yes." The 
appellant contends that the representations made were untrue and 
that the promise was not fulfQled, and as a result the policy became 
of no effect. With reference to the first answer, the defendant's 
evidence tended to show that Haj drank frequently for a few days 
prior and subsequent to the date of the policy of insurance; that 
during that time he had been in the company of bad women in 
Owego, and had been drunk. With the exception of proof of in- 
toxication on one occasion, the evidence introduced for the purpose 
of establishing that his habits were intemperate or otherwise incor- 
rect was confined to a period of about 15 days preceding his death. 
On the part of the plaintiff, witnesses, who had known him all his 
life or for a long time, testified that he was temperate, and not ac- 
customed to drinking, and that his habits were good. Evidence 
was also presented tending to show that he was not in Owegb at 
the time fixed by defendant as the occasion when he, it is claimed, 
was intoxicated, and in company with a lewd v^oman. We do not 
think the evidence authorized the court to hold, as a matter of law, 
that Hay was not temperate, within the meaning of the policy. This 
court said in Van Valkenburgh vs. Insurance Company (70 N. Y., 
605), that the question, do you " ' use any intoxicating liquors or sub- 
stances? * did not direct the mind to a single or incidental use, but 
to a customary or habitual use." Much less, therefore, does an in- 
quiry as to whether an applicant be temperate call his attention to 
occasional use. The word '' temperate " suggests moderation, not 
abstinence ; and the warranty is to the effect that his habit is to re- 
frain from excessive indulgence in the use of intoxicants, and not 
that he abstains from all use. The evidence, therefore, presented a 
question of fact for the determination of the jury, as to whether at 
the time of the application he was temperate. Whether he sub- 
stantially kept his promise to continue temperate was, in view of 
the evidence, also a question of fact ; for he had not engaged to en- 
tirely forbear the use of intoxicants, but rather that he would not 
habitually and excessively indulge in such use. 

In his application the insured agreed to be bound by and subject 
to the by-laws and regulations of the defendant's association. 
Therein it is provided that *^ this association does not hold itself 
liable for the payment of any claim when the member has died in 
violation of the laws of the land. * * * " The insured having taken 
his own life, it is urged that it was done in violation of the laws of 
the land. If we could assume that Hay was sane at the moment he 
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fired the revolver, neyertbeless appellant's contention would be 
denied on the authority of Darrow vs. Society, 116 N. T., 537, 22 N. 
R Bep., 1093. It is there held that suicide is not a crime within 
this state, although the attempt to commit suicide is. The by-laws 
further provide that the association shall not be liable when a 
member has died ''from suicide, if committed within two years 
from date of certificate of membership." Hay died by his own hai d 
within 11 days after the issuance of the certificate. Unless, there- 
fore, such self*destruction was the result of accident, mistake, or 
insanity, or was involuntary because driven to it by an insane im- 
pulse, which disabled him from controlling his own action, Hm 
committed suicide, within the meaning of the policy, and it became 
void: Van Zandt vs. Insurance Co., 55 N. T., 169; Newton vs. In- 
surance Co., 76 N. Y., 426. 

The letter written to his wife, evidently but a few minutes before 
the occurrence, considered with the other circumstances surround- 
i ng the event, does not permit the inference that it was occasioned 
by accident or mistake. Indeed, no room is left for doubt but that 
he fired the shot intending that death should result. But upon the 
trial the plaintiff sought to prove that the act was involuntary; that 
he was driven to it by an insane impulse which he could not con- 
trol. To that end the plaintiff proved that there was a strain of in- 
sanity in the family ; that his great grandfather hung himself while 
insane, and his grandmother's sister had been confined in an 
asylum. A letter to his wife was put in evidence, of which the fol- 
lowing is an extract ; " But this voice says, ' Die now.' Darling, 
don't give this revolver away until Clare is big enough to take care 
of it; then give it to him, and tell him its history. * * * Oh, that 
voice is calling me. I think it is mother's. Now, darling, I bid you 
and all my friends and the little darlings an affectionate farewell 
forever, hoping we shall all meet in a fairer world than this, where 
everybody is our friends. Now, wishing you all farewell, I am no 
more your unworthy husband, but almost a corpse. Good-bye, 
darling." Two physicians who were called as experts, after stating 
that insanity is looked for more readily in the descendants of an in- 
sane ancestor, expressed the opinion that Hay was insane when he 
terminated his existence. The facts that he was young, in good 
health, and had a wife and two young children, may also be said to 
have been entitled to consideration, in connection with all the other 
circumstances, in determining whether the act was voluntary or in- 
voluntary. The evidence on the part of the defendant tended 
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strongly to show that family difficulties, together with Hay's mis- 
conduct, resulted in a determination on his part to relieve himself 
of the troubles that were burdening him, and at the same time pro- 
vide for his family at the expense of the members of defendant's 
association, and that the act was deliberate, and wholly voluntary. 
That his death was the result of his own act was conceded. But 
whether it was voluntary, or the result of an insane impulse which 
he could not resist, was not, in the light of the evidence adduced, 
determinable as a matter of law; for an inference of fact was per- 
missible from the whole testimony that the act was involuntary. 
Whether it was or not, therefore, presented a question for the jury. 
The views expressed lead to the conclusion that the denial of the 
motion for a non-siiit was required. No exceptions were taken to 
the charge of the court: The general term having affirmed the 
judgment of the circuit, we cannot consider whether the verdict was 
against the weight of evidence. Smith vs. Insurance Co. (49 N. Y. , 
211), cited by appellant, is not applicable. In that cas3 the general 
term reversed the judgment on questions of fact, and hence they 
were open to review in this court. Code of Procedure, § 268. The 
judgment should be affirmed. All concur, except Follett, J., not 
sitting, and Vann, J., not voting. 



SUPREME COURT OF NORTH DAKOTA. 



TRAVELERS INS. CO. 

CALIFORNIA INS. CO., of San Francisco, et al.* , 

Where a policy of fire insurance provides that action thereon must be brought 
within a specified time after the loss occurs, the limitation runs from the 
date of the fire, although, under other provisions of the policy, the cause 
of action does not accrue uiitil some time after the fire. 

A mortgagee, to whom policy to mortgagor is made payable, may sue alone, 
where his claim exceeds the amount of the insurance. 

A mere contract of reinsurance creates no privity between the original in- 
sured and the reinsurer; but, where the loss or risk is expressly assumed 
by another company, the original insured may sue upon such contract as 
having been made for his benefit. 

• Dedeion rendered. May 6, 18U0. 
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W. L. Wilder and Milleb, Cleland & CLELAND,/or Appellant. 

Alf E, Boyesen, /or BespondeMn, 

Corliss, C. J. 

The alleged liability of the defendant, the California Insuiance 
Company, of San Francisco, rests upon a fire insurance policy issued 
by it, covering buildings owned by one E. C. Sprague; and the 
other defendant, the Phoenix Insurance Company, is sought to be 
held by virtue of a contract between it and its co-defendant, whereby 
it reinsured the risk and assumed the same. If this contract were 
strictly one of reinsurance, there would be no such privity between 
the original insured and the reinsurer as would create a liability 
on the part of the latter to the former: Strong vs. Insurance Co., 
62 Mo., 289; Insurance Co. vs. Cashow, 41 Md., 59; Herckenrath 
vs. Insurance Co., 3 Barb. Ch., 63; Commercial Mut. Ins. Co. vs. 
Detroit F. & M. Ins. Co., 38 Ohio St., 11-16; Gantt vs. Insurance 
Co., 68 Mo., 533. This doctrine has been embodied in our Code. 
Section 4,186, Comp. Laws. But this contract appears to have been 
more than one of reinsurance. The Phoenix Company assumed the 
risk, and there is respectable authority holding that under such an 
agreement the original insured may sue directly .the company that 
assumes the loss: Johannes vs. Insurance Co. (Wis.); Glen vs. 
Insurance Co., 56 N. Y., 379; Fischer vs. Insurance Co., 69 N. T., 
161. No question having been made in the court as to the liability 
of the Phoenix Company directly to the insured we will not discuss 
the point any further. 

The plaintiff sues as the mortgagee of the insured, whose debt 
exceeds the amount due under the policy. The policy makes the 
loss payable to the mortgagee as its interest may appear. It is 
not claimed that the mortgagee cannot maintain this action with- 
out joining with it the insured as a party plaintiff. That the mort- 
gagee may sue alone, where his claim exceeds the amount of the 
insurance, has the support of several cases: Hammel vs. Insur- 
ance Co., 60 Wis., 240; Core vs. Insurance Co., 60 N. Y., 619; Mar- 
tin vs. Insurance Co., 38 N. J. Law, 140; Coates vs. Insurance Co., 
58 Md., 172. If the owner lays claim to any part of the insurance 
money, the company may protect itself by interpleader. But the 
better practice is for the mortgagor and mortgagee both to sue: 
See Winne vs. Insurance Co., 91 N. Y., 185; Appleton Iron Co. vs. 
British America Assur. Co., 46 Wis., 23. 

The defendants claim that the cause of action was destroyed by 
the lapse of time before the commencement of the action. The 
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policy contains the usual limitation clause providing that no action 
shall be maintained upon the policy "unless commenced within 
twelre months next after the loss shall have occurred/' and that the 
lapse of that time shall be taken as conclusiye evidence against the 
validity of any claim under the policy. The loss occurred May 24, 
1885, and this action was not brought until March 24, 1887. It is 
claimed by plaintiff, however, that proofs of loss were not furnished 
until April 1, 1886, and that the twelve months limitation did not 
commence to run before that date, and therefore the action was 
brought in time. This presents the- question of the construction of 
such limitation clauses, which has often vexed the courts. It is 
undoubtedly true that a majority of the adjudications so interpret 
these limitations as to allow the full time to sue after the right of 
action has accrued, although more than the limited time has 
elapsed since the loss occurred. We cannot assent to the doctrine 
of these cases. They rest upon the alleged necessity of harmoniz- 
ing conflicting provisions. In these cases, as in this, the policies 
provided that the loss should not be payable until a specific num- 
ber of days after proofs of loss. There is no conflict between such 
a provision and another part of the same policy requiring the action 
to be brought in twelve months, or any other time, after loss shall 
have occurred, provided, of course, a reasonable time is left after 
the cause of action has become perfect in which to sue. The error 
which appears to this court to lie at the foundation of these decis- 
ions is the assumptions that the insurance company intended to 
give the insured the full time specified, during every moment of 
which he might institute his action. What right has any tribunal 
to find hidden somewhere in the contract a privilege to have the 
full time to sue after the cause of action has accrued, when the pol- 
icy gives it only from the time the loss occurs? There are two 
distinct provisions, — one that the insured shall not sue before a 
certain time, and another that he shall not sue after a certain time. 
These do not clash. They merely necessitate the construction that 
the intention was to give the insured such period in which to main- 
tain bis action after he could sue as would be left after deducting 
from the time limited, — the time which must elapse before the 
right to sue could accrue. But we find in these cases this ex- 
traordinary reasoning: They assert that this doctrine will often 
kill the action before it could have life. The answer is short and 
simple. Every limitation in a contract is void which does not 
leave the plaintiff a reasonable time in which to sue after his right 
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to sue has become perfect. When an insurance company has de- 
clared that a suit must be brought within forty days after a loss 
has occurred, and that no action shall be maintained until thirty 
days after proof of loss, the duty of the court is not to interpolate 
into the contract a provision that the limitation runs from the date 
the cause of action accrues in place of one expunged by the same 
process, to-wit, the provision that the time runs from the time the 
loss occurs, which is the date of the fire; but the court should in- 
voke against the company the rule that a right of action shall not, 
in effect, be destroyed by a limitation which leaves the plaintiff an 
unreasonably short time to sue after his cause of action has ac- 
crued, and declare the limitation clause void. If other provisions 
of the policy make it appear that in every case a reasonable time 
will not be left after the right to sue has become perfect, the limit- 
ation is void. If, acting in good faith, and with all proper dili- 
gence, it transpires in any particular case that other provisions of 
the policy to be complied with as conditions precedent to a right 
of action could not be performed in time to leave a reasonable time 
thereafter in which to sue, the limitation is inoperative in such a 
case; and, if the company has induced the insured to believe that 
the loss will be paid, or that the limitation will not be insisted on, 
until it is too late to sue, the limitation is waived. Thus the in- 
sured is fully protected by the application of known and estab- 
lished principles. The contract is construed as it is written, and 
the time when the limitations begin to run, if at all, is fixed, and 
not uncertain. In Johnson vs. Insurance Co. (91 BL, 92), the 
limitation provision required the action to be brought within 
twelve months after the 'Uoss occurred," and it was declared that 
no action should be commenced until sixty days after proof of loss. 
Said the court: "The two clauses, considered together, obviously 
provide that the company shall have sixty days within which to 
make payment after notice and proof of loss, but in no event should 
a suit or action be commenced after the expiration of twelve 
months from the date of the fire producing the loss. Any other 
meaning attached to the language, it seems to us, would be straiixed, 
unreasonable, and in direct violation of the plaiu intention of the 
parties, clearly expressed." To same effect are Insurance Co. vs. 
Wells (Va.), 3 S. E. Bep., 349; Chambers vs. Insurance Co., 51 
Conn., 17; Chandler vs. Insurance Co. (21 Minn., 85), apparently 
supports this view. There were two distinct clauses in the limit- 
ation provision of the policy in that case, one of which clearly 
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contemplated that the insured should have twelve months after the 
cause of action accrued, and the other of which declared that the 
action must be brought within twelye months after the loss had 
occurred. The court held that the limitation began to run from 
the date when the right to sue became perfect, on the ground that 
the clauses were inconsistent, and therefore that must preyail 
which was most favorable to the insured. But, by holding that 
the two clauses were inconsistent, it necessarily adjudged that the 
clause which required the action to be brought within the time 
specified after the loss had occurred referred to the date of the 
fire, and did not refer to the accruing of the cause of action as the 
date from which such language would make the limitation run, as 
that was what the other clause was construed to, and clearly did, 
mean. The court in Semmes vs. Insurance Co. (13 Wall, 1 0), 
appears to have adopted the same construction, although this pre- 
cise question was not in the case; the court saying: "It is not 
said, as in a statute, that a plaintiff shall have twelve months from 
the time his cause of action accrued to commence suit, but twelve 
months from the time of loss; yet by another condition the loss is 
not payable until sixty days after it shall have been ascertained and 
proved. The condition is that no suit or action shall be sustain- 
able unless commenced within the time of twelve months next 
after the loss shall occur," etc. The whole trend of this opinion, 
and the decision of the court, show that such a provision was re- 
garded, not as giving the insured a specific time during all of which 
he might sue, but simply as fixing a period beyond which he 
could not sue. 

It appears that a former suit, brought within a year after the loss 
occurred, was dismissed, and this action instituted after the year 
had elapsed. But it is well settled that the bringing of an action 
within the time limited, and which is afterwards dismissed, will not 
save the second action, commenced subsequently to the expiration 
of the time, from the operation of the limitation: OlJaughlin vs. 
Insurance Co., 11 Fed. Rep., 280; Biddlesbarger vs. Insurance Co., 
7 Wall, 386; Wilson vs. Insurance Co., 27 Vi, 99; Arthur vs. In- 
surance Co., 78 N. Y., 462. To the former action the defendant 
pleaded as a defense that it was prematurely brought, in that sixty 
days had not elapsed since the receipt by it of proofs of loss. This 
defense the company had a perfect right to make without waiving 
the limitation clause: See Arthur vs. Insurance Co., 78 N. Y., 462. 
The two provisions are independent of each other. If the insured 
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places himself in a position where he cannot sue within the time 
limited without suing prematurely, and cannot, on the other hand, 
wait until he has a right to sue after making proofs of loss without 
haying his claim destroyed by the limitation proyision, it is his own 
fault: and the company had an undoubted right to urge the de- 
fense that the action was prematurely brought without being held 
to waiye the other defense to the second action, commenced too 
late. Moreover, the time had not run when the first action was 
brought, and the limitation defense could, therefore, not haye been 
interposed to that action. It cannot be said that the defendant, the 
California Company, has estopped itself from setting up the defense 
by holding out to the insured the hope of a settlement without 
suit. Assuming that all that was said and done by its own agent, 
and also by the agent of the Phoenix Company, was sufficient to 
justify the insured in refraining from suing, there came a time 
when he became satisfied that the companies did not intend to 
pay; and this was in December, 1885, fiye months before his right 
to sue was extinguished. Certainly after that time nothing was 
said or done by either company to lead the insured to belieye that 
payment without suit was intended. In this connection the case 
of Garido ys. Insurance Co. (Cal.) is important. In this case the 
year's limitation expired February 15, 1881. Negotiations for set- 
tlement were continued until January 21, 1881, when insured was 
informed that the company would not pay. In answer to the claim 
of waiver, the court said that he had ample time in which to bring 
his action after the company had ceased to lead him to belieye that 
suit would not be necessary. It will be noticed that in that case 
the insured had only twenty-fiye days left, whereas in the case at 
bar he had fiye months. To same effect is Garretson ys. Insurance 
Co. (Iowa), 21 N. W. Bep., 781. There is nothing in the sickness 
of the insured and his family to excuse his delay. In fact, none 
eyen of the statutory exceptions are applicable to a limitation by 
contract, and the time runs on in spite of them: CLaughlin ys. 
Insurance Co., 11 Fed. Bep., 280; Williams ys. Insurance Co., 20 
Yt, 222; Suggs ys. Insurance Co. (Tex.); Wilkinson ys. Insurance 
Co., 72 N. Y., 600; Riddlesbarger ys Insurance Co., 7 Wall, 386. 

No question is made as to the validity of the limitation clause 
in the policy. Such provisions are yalid in the absence of a statute. 
This is settled law. Our statute relates to such provisions (section 
8,582, Comp. Laws), but it is conceded that the statute has no 
application to the facts of this case, because the contract was a 

VOL. XIX.-41. 
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Minnesota contract, insuring property there, made there, and to 
be performed there. The limitation was Talid in that state, and it 
in terms extinguished the right, and did not merely bar the remedy: 
May, Ins., § 432; Williams vs. Insurance Co., 20 Vt., 222; Suggs 
vs. Insurance Co. (Tex.) 

As the plaintiff may be able on a new trial to show that the 
limitation was waived, we will not direct judgment against him, 
but reverse the judgment of the district court, and order a new 
triaL All concur. 

Wallin, J., having been of counsel, did not sit in the above case; 
Templeton, J., of the first judicial district, taking his place. 



SUPREME COURT OP NEBRASKA. 



BARNES 

McMURTBT.* 

Where the facts upon which the statute of limitations is predicated do not 
appear in the petition, but such plea is interposed in the answer as a 
defense, the time when the statute be^an to run must be definitely stated; 
and the mere allegations that the action is barred is not sufficient. 

To sustain a proviso in a contract that an action thereon must be brought 
within a time much less than the statute of limitations, — as six months,— 
there must be a consideration, unless it was within the contemplation of 
the parties when the contract was entered into; and this rule applies to 
a policy of insurance. 

George E. Hibner, for Plaintiff in Error. 
Robert Ryaiv, for Defendant in Error, 

Maxwell, J. 
This is an action upon a policy of insurance. It is alleged in 
the petition that — 

The Lincoln Insurance Company, of Lincoln, Keb., is a corporation duly 
organized and existing under and by virtue of the laws of the state of 
Nebraska; that said corporation is insolvent, and that said J. H. McMnrtry 
was duly appointed by the district court in and for the county of Lancaster 
and state of Nebraska as receiver for said corporation; that on the 28th day 
of February, 1887, Thos. L. Edwards and David J. Adams, under firm name 
of Edwards & Adams, were the owners of the following described property, 

* Decision rendered, March 19, 1890. 
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viz.: 1 ftame building and additions, including boiler-house adjoining, 
situate on premises of assured at Carleton, Monroe County, Mich., occupied 
for manufacture of staves and headings and scale I^oards; also all fixed and 
movable machinery, shafting, gearing, belting, tools, and apparatus, engines, 
force-pumps, and connections, and boiler, iron smoke-stack, and fixtures, 
contained therein; also all steam-boxes and steam>piping and fixtures con- 
tained therein, situate about ten feet north of the above- described building; 
and that said insurance company, on said day, in consideration of the sum of 
$40 paid by said Edwards &, Adams to said Lincoln Insurance Company as a 
premium, executed and delivered to said Edwards & Adams their policy of 
insurance, a copy of which is hereto attached, marked " Exhibit A." Plaint- 
iff further alleges that on the ^h day of August, 1887, said building and 
contents, as described in said policy, were totally destroyed by fire, and that 
said fire did not originate by any act, design, or procuremeut on the part of 
said Edwards & Adams. That on the 10th day of September, 1887, said 
Edwards &, Adams gave said Lincoln Insurance Company due notice and 
proof of said fire and loss, and has duly performed all the conditions of said 
policy of insurance. That said Edwards &> Adams' loss by reason of said fire 
was as follows:— 

On first item in said policy $133.33 

" second item of said policy 466.67 

''third " " 166.66 

"fourth " " 91.67 

"fifth " " 66.67 

Total loss by reason of said fire 1873.00 

That on the 5th day of May, 1888, said policy of insurance, together with 
all claims for damages on the same, and all the rights and interests there- 
under belonging to said Edwards & Adams, was, for value received, duly 
sold, assigned, and set over to this plaintiff. That no part of said sum of 
|875 has been paid to said Edwards & Adams, nor to this plaintiff, and said 
defendant has refused to allow or pay the same, and there is now due 
to this plaintiff the sum of |875, and interest thereon firom the 10th day of 
November, 1887. 

The sixth and ninth clauses of the alleged conditions, printed in 
fine print in the policy, are as follows : — 

In case of loss or damages by fire the assured shall forthwith give written 
notice thereof to the company, and shall use all practical means to save and 
protect property not destroyed, and within sixty days render an account of 
the loss, signed and sworn to, stating how the fire originated, giving copies 
of the written portions of all policies thereon, also the actual cash value and 
ownership of the property, and the occupation of the premises, and whenever 
required shall submit to examination under oath, by any person designated 
by the company, apart from all other persons except the attesting magistrate 
or notary, and subscribe thereto when reduced to writing, and produce all 
books of account, bills, and other vouchers, or copies thereof, if originals are 
lost, at the oflSce of the company, and permit copies and extracts thereof to be 
made, and shall furnish plans and specifications of any building, fixtures, or 
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maohinery destroyed, and shall, if required, produce the certifictte of tk 
magistrate or notary public nearest the place of the fire, stating that helm 
investigated the circumstances of the fire, and believes that the owner hu, 
without fraud, sustained loss to amount claimed. When personal propertj 
is damaged the assured shall forthwith cause it to be put in order, sepantiDg 
the damaged from the undamaged, and shall furnish an inventory, namini 
the quantity, quality, and actual cost of each article. In case of disagree- 
ment as to the amount of sound value of, or damage to, any property insoied, 
the same shall, at the written request of either party, be determiDed by im- 
partial arbitrators, one to be chosen by the company and one by the assoied, 
the two so chosen to elect a third in case they cannot agree; and the lepoit 
or award of two of them, to be made in writing and under oath, shall be coo- 
elusive as to the amount of such sound value and damage. The compan; 
reserves the right to take any appraised property at its appraised value, bat 
there can be no abandonment to the company of property insured. Piooft of 
loss must in all cases be made by the owner of the property at the time of the 
fire. Loss or damage to property by the removal thereof, to protect it from 
fire, shall be borne by the company and the assured in the proportion that 
the amount of the policy bears to the value of the property. Limitation 
Clause. It is hereby covenanted and agreed that no suit or action on tiiis 
policy for the recovery of any claim shall be sustainable in any court of law oi 
equity uutil after an award shall have been obtained by arbitration in the 
manner herein provided, nor unless commenced within six months next 
ensuing after the fire, exclusive of any time consumed in arbitration. 

To this petition the defendant filed an answer, as foUovrs:— 

And now comes the defendant in above cause; and, for answer to the peti- 
tion herein filed, this defendant says he admits that the averments of the 
first, second, and thinl paragraphs of said petition are true, and admits that 
on September 10, 1887, said Lincoln Insurance Company received from 
Edwards & Adams due notice and proof of the alleged loss; that the amonnt 
of such loss was as stated in plaintiff's {petition aforesaid, and that the right 
of action therefor has been duly assigned and set over by £d wards &, Adams; 
and that no part of the loss of ^75 has been paid. Defendant denies each 
allegation of plaintiff's petition not herein admitted. For further answer, 
this defendant says that, as an essential part of the contract of insurance, it 
was stipulated therein in writing, and covenauted, as follows: *' (9) It is 
hereby covenanted and agreed that no suit or action on this policy for the 
recovery of any claim shall be sustained in any court of law or equity until 
after an award shall have been obtained by arbitration in the manner herein 
provided, nor unless commenced within six months next ensuing after the 
fire, exclusive of any tiu\e consumed in arbitration.'' This defendant says 
that, exclusive of any and all time consumed in arbitration, more than six 
months had elapsed from the date of the fire on account of which plaintiff, 
in his petition, asks a Judgment, before a suit or action was brought for loee 
by reason of said fire, and that by the terms of the very written contract npon 
which plaintiff seeks a recovery, plaintiff^s right of action has become fully 
barred by reason of the failure to bring suit within six months from the time 
the loss occurred, exclusive of time spent in arbitration. 
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A demurrer was filed to the answer, and oyerruled, and the 
action dismissed, to which the plaintiff excepted, and now brings 
the case into this coart on error. 

1. It will be observed that the policy provides that— 

In case of disagreement as to the amoant of sonnd value or of damage to the 
property, the same shall, at the written request of either party, be determined 
by impartial arbitrators, whose report, * * * to be made under oath, shall be 
conclusive as to the amount of such sound value and damage. 

There is no allegation in the answer that proof of loss was 
accepted by the defendant as the true measure of damages, and 
that, therefore, there had been no arbitration. The inference from 
the answer is ih\t there had been an arbitration by which the 
rights of the parties had been adjusted, but when this took place 
does not appear. The six months in which the action could be 
brought would not commence to run until an action could be 
brought, and certainly not until the lapse of sixty days after the 
service of the proof of loss. At the most, the answer states a mere 
conclusion, and not facts, and fails to show that the action is barred. 
In other words, where the facts upon which the statute of limita- 
tion is predicated do not appear in the petition, but such plea is 
interposed in the answer as a defense, the time when the statute 
began to run must be definitely stated, and the mere allegation 
that the action is barred is not sufficient. 

2. But the answer fails to state a defense for another reason. 
The provision limiting the time in which to bring an action on the 
policy is in these words: "Nor unleps commenced within six 
months uext ensuing after the lire exclusive of any time consumed 
in arbitration." These words are in small type, and placed at the 
bottom of the ninth proviso. The most that can be claimed for 
these words is that they constitute a contract between the parties 
for a special limitation diflFering from, and much less than, the 
statute. But to support a contract there must be a consideration. 

If there was no consideration in support of the provision, it would 
be, like any other contract having no consideration to support it, a 
nudum pactum. If such a provision was in the contemplation of 
the parties when the application for insurance was made, or was in 
the application itself, then no doubt the original consideration paid 
for the insurance, and the policy issued thereon, would bind the 
insured; but a mere voluntary restriction, not in the application 
nor in the contemplation of the parties, placed in the policy as a 
proviso, in print too fine to be read by a person of middle age with- 
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out Bpectacles, cannot be considered a part of the contract. Sup- 
pose A should apply to B for a loan of money, and B, belicTing A 
to be an honest man, should send him the money with the request 
that he forward his note for the same; and suppose A should send 
a note for the amount borrowed in proper form, but should write 
on the margin thereof that B must bring an action on the note in 
six months after it became due, or be barred. Would such a 
proTiso bar the action in less than the period fixed by statute? 
That it would not, will be conceded. The contract, in such case, 
was for the loan of a certain amount of money, for a specified 
period, at lawful interest; and any proyision restricting the right 
of recovery would be without consideration and void. So in case 
of insurance. A party who desires insurance on his property 
applies to an agent of some company in which he has confidence, 
and is furnished with a blank application to fill out, and does pre- 
pare the same, and deliver it to the agent, and pays the premium 
demanded. The premium he has just paid is for the insurance, and 
he may reasonably suppose that, having paid the ordinary rates, 
the company, in case of loss, will pa} the same promptly, after 
proof thereof is duly made. If it fails to do so, he may reasonably 
expect that the time to bring an action against the company is the 
same as upon any other written contract where there has been a 
breach thereof. A policy is issued, and, he believing the company 
to be honorable, and to have based its policy on the application, 
the policy is not read, but placed among his valuable papers; and 
only after a loss occurs is it examined. Every person famihar with 
the subject well knows that such is the ordinary cours^ in very 
many cases, at least. If it is sought to interpose conditions or 
restrictions of this kind, they should be set forth in the application, 
or be brought to the attention of the insured when the premium 
is paid. Otherwise, unless there is a consideration shown for them, 
they will not be sustained. If it is said that the business of insur- 
ance is peculiar, and that it is necessary to try the cases as soon as 
possible after a loss occurs, so the proof may be available, the 
answer is that the insurer well knows that it may be called upon to 
make good the loss at any time after one occurs, and has the right 
and authority of any other litigant to take and perpetuate testi- 
mony; and there seems to be no good reason for an exception in 
favor of one company more than another. 

In the many complex actions brought against railway, telegraph, 
and other companies, where the defense largely depends upon the 
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testimony of witnesses, it has never been seriously urged that such 
companies were entitled to a shorter limitation than other persons 
because of the liability of their witnesses to go away, or for other 
causes. It is the policy of the law to have but one law of limita- 
tions, alike for the poor and the rich, for the wealthy corporation 
and the insolvent; and, to establish a limitation by contract, there 
must be a sufficient consideration. Otherwise, it will not be avail- 
able. In the very able exposition by Lord Mansfield in Carter vs. 
Boehm (3 Burrows, 1,905), of statements made by the insured to 
obtain a policy, and their effect, the general rules governing the 
rights of the insured and insurer are considered at length; and an 
examination of the early cases will show that a special limitation 
within which the action should be brought in case of loss was a part 
of the original contract. Such a contract was absolutely essential 
at that time, as the statute of limitations was held to be one of 
presumption that the debt was paid, and not, as at present, one of 
repose. Thus, in Whitcombe vs. Whiting (2 Doug., 652), decided 
by the same eminent judge several years later than the decision in 
Carter vs. Boehm, it was held that an admission by one joint debtor 
was the admission of all, and that "the law raises a promise to pay 
when the debt is admitted to be due." When it is considered that 
a verbal admission or promise was sufficient to revive or continue 
the debt in force, the necessity for limiting the right of action by 
contract is apparent. None of these reasons exist in this state. 
Here the statute is one of repose, and a debt cannot be revived or 
continued in force except by an admission thereof, or promise in 
writing to pay the same. Mere lapse of time, therefore, in no case 
to exceed five years, will bar an action on a policy. • 

As this is the first time the questions under consideration have 
been presented to this court, we have made a careful examination 
of the reported cases, and have adopted such rule as to our minds 
seems best to comport vnth justice and fair dealing, and therefore 
hold that the answer wholly fails to state a defense. The judgment 
of the district court is reversed, and the cause remanded for further 
proceedings. The other judges concur. 
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SUPREME COURT OF NEBRASKA. 



NEBRASKA A IOWA INS. CO. , 

vs. > 

SEGARD.* ) 

In an action by an insnrance company to recover back money paid for loaFos 
npon property deetrojed^ which it was claimed had not been covered by 
the policT, the testimony on that point being nearly eqnally divided, and 
the jury having found for the defendant, heM, that the verdict would not 
be set aside as being against the weight of evidence. 

An instruction set out in the record, held not erroneous. 

SooTT & Scott, for Plaintiff in Error, 

A. H. CoHNOB and Stewabt & Rose, /(/r Defendant in Error. 

Maxwell, J. 
This is an action to recover back from the defendant certain losses 
paid the defendant, which it is alleged the plaintiff did not insure 
against. On the trial of the cause the jury retiimed a verdict in 
favor of the defendant, upon which judgment was rendered. It is 
alleged in the petition that "on or about the 11th day of August, 
1886, the plaintiff paid to the defendant the sum of $74.55 as a loss 
on a certain building insured by them in favor of the said defend- 
ant; that the said building had been prior to that time destroyed 
by fire; and the plaintiff avers that, after the payment of the said 
sum as aforesaid, it learned that the said building had not been 
destroyed by fire as represented, but was still standing and un- 
injured on the premises of the defendant; that the said sum of 
money was procured to be paid by fraudulent representations on 
the part of the defendant, and was paid by the plaintiff under a 
mistake of fact; and that it is entitled to recover the same from the 
defendant." To this petition the defendant filed an answer, in 
which he alleges " that on the 11th day of August, 1886, the said 
plaintiff paid to the said defendant the sum of $74.55, as loss on a 

* DecitlOD reodered, May 29, 1890. 
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certain granary insured by it in, favor of the said defendant, after 
having fully inquired into all the facts pertaining to said loss by 
fire, and after having fully inspected the premises so burned and 
destroyed. The said defendant denies that said sum of money was 
procured to be paid the said defendant by fraudulent representa- 
tions on the part of the said defendant, and denies that the same 
was paid by the plaintiff under a mistake of fact, and denies that 
he is entitled to recover the same from the defendant, and denies 
each and every allegation in said plaintiff's petition contained, net 
hereinbefore admitted or denied. 

The testimony as to the insurance and adjustment of the 
loss is very conflicting. The policy of insurance introduced is as 
follows: — 

On dwelling-housef including foundation, cellar, or basement walls, ^^0; 
on household furniture therein, ^ ; on bam No. 2 (including founda- 
tions), on granary No. 1, 1^700; on grain in bams, granary cribs, dwelling, or 
in stacks, on farm herein described, except on prairie or prairie meadows, 
|150; on work horses and mules (not exceeding (100 on any one animal) on 
the premises or at large within twenty miles of the premises (except in city, 
town. Tillage, livery, feed, or sale stable), and against loss by lightuing 
wherever they may be, f200; on colts and unbroken horses (not to exceed 
|50 on any one animal) on the premises, and apain^t loss by lightning 
whereTer they may be, flOO; on cattle (not to exceed |80 on any one animal) 
on the premises, and against loss by lightning wherever they may be, $100; 
on hogs (not to exceed five dollars on any one animal) on the premises, and 

against loss by lightning wherever they may be, | ; on sheep (not to 

exceed three dollars on any one animal) on the premises, and against light- 
ning wherever they may be, | . All situate, except as otherwise above 

provided, on and confined to the premises now actually owned and occupied 
by the insured, to wit, 80 acres in Sec. 32, Tp. 9, range 17, town of Odessa, 
county of Btiffalo, state of Nebraska. 

One William C. Campbell, a witness called on behalf of the 
plaintiff, testified as follows: '* Question. Are you acquainted 
with the defendant, Jens Segard, and, if so, how long? Answer. 
I am acquainted with him since the 9th day of August, 1886. * * * 
Q. Now state what Exhibits A and B are, and when did you first 
see them ? A. They are proof of loss and supplements that were 
made by me in adjusting Mr. Segard's claimed loss, under policy 
No. 18,376 of the plaintiff, the Nebraska & Iowa Insurance Company. 
They were made out by me on the 9th day of August, 1886. Q. 
At whose request were they made out, — ^that is to say. who gave 
you the facts alleged in the statement A and B? A. Mr. Segard, 
the defendant. Q. Where was the property situated that the 
defendant claimed was covered by said policy No. 18,376, and 
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claimed by him to have been destroyed and injured by fire, and for 
which he claimed pay from the plaintiff? A. I can giTe it onl}' as 
he [Mr. Segard] represented it to me, which is sec. 82, township 9, 
range 17 west, Buffalo County, Neb., said to belong to defendant. 
Q. What property did he claim was covered by the policy, and 
insured or destroyed by fire, for which he claimed pay from the 
plaintiff? A. It was a shed addition onto the barn, 12 feet by 32 
feet in dimensions. Q. State what knowledge you had of the 
premises or of the property claimed to have been destroyed, or of 
the destruction or injury of any property of the defendant, other 
than what he told you. A. The only knowledge I had of it was, one 
of the agents of plaintiff aud I were together at Mr. Segard's place, 
and defendant showed us the ashes of the bai*n. After he showed 
us, I sent the agent that was with us back, and after that Mr. 
Segard said that there was the loss, and that was what said policy 
covered. Q. State what you know about relying upon the truth- 
fulness of the representations made by defendant as above stated, 
and what did joxx do with reference to the claim made by the 
defendant for compensation for alleged loss? A. I relied upon 
what he [defendant] said to me, and made out the proofs of loss, 
and recommended the payment of the same. Q. State what you 
know about how the defendant was paid for said claimed loss. A. 
He was paid by a check and his premium note. Q. State what you 
know about the building which he claimed to have been destroyed 
by fire, the ashes of which he showed you, and for which he was 
paid, as you have above stated, not being covered by said policy, 
and what conversation you had with the defendant about it after 
he had received pay for it; state fully. A. I learned from the 
agents who wrote the application for insurance of the property, 
J E. Lawless and C. C Lawrie, after the loss had been paid, that 
another budding, that stood west of the one destroyed, said build- 
ing being 22x22 feet, used as a granary, and described as such in 
the original application given by the defendant, was the one cov- 
ered by said policy, and not the building that was burned, and for 
which the defendant was paid. I then called on Mr. Segard at his 
place, and we had a talk about the loss. I wanted and demanded 
Mr. Segard to refund the money received by him, and also amount 
of premium note, and told him that building destroyed was not 
the building insured, and he had misrepresented it to me. He 
said that he would return all the money he had received, and 
would also deliver up said policy, and cancel the insurance, but 
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would not deliver up the premium note or pay it. I told him the 
company, plaintiff, would not accept that Then he said if they got 
anything they would have to sue for it." 

One D. B. Whelpton also testifies on behalf of the plaintiff: "I 
am acquainted with the Nebraska & Iowa Insurance Company five 
years this month, and first met Jens Segard, to my knowledge, in 
the spring of A. D. 1887. Question. Where and for what purpose, 
and when, with reference to the time he was paid for a loss under 
policy No. 18,376 of the Nebraska and Iowa Insurance Company? 
Answer. At his premises west of Kearney, Neb. To the best of my 
recollection, it was in April, 1887. It was paid for the purpose of 
having him return the money that was paid to him by the Nebraska 
& Iowa Insurance Company on account of his so-claimed less. Q. 
For whom were you acting in that regard ? A. For the Nebraska 
& Iowa Insurance Company, plaintiff. Q. Did you make any 
measurements respecting the buildings then standing en defend- 
ant's premises ? If so, state how many buildings there were, the 
size of them, the direction and distance they were from each other. 
A. I did. I found at that time three buildings, — dwelling-house, 
a frame bam, and a granary. I measured at that time the granary, 
which was 22x22. Corner post eight feet high. Built of fiame, 
with shingle roof. That was about 200 feet north and west of his 
dwelling-house. His frame barn stood about 125 or 150 feet due 
east of the granary. Q. Which buUding stood nearest to the high- 
way or road ? A. The granary. It stood about ten feet from what 
appeared to be the road line. The bam was about 1^0 feet from 
the road. The house was about 100 feet from the road, to the best 
of my recollection. Q. Describe the size, as to probable size, 
whether there was any shed to it or not, and how long had it been 
built. A. The bam was about 30x50 feet. There was no shed that 
I remember of. The bam was a frame, shingle-roof building. It 
was built since the fire, I think, on the exact location of the old 
barn, or thereabouts. Q. State what you know about his having 
the old barn insured in the American Insurance Company of 
Chicago, and of his receiving pay under his policy from that com- 
pany for the loss of said bam and shed. A. At this time when I 
was at his premises, Jens Segard informed me that the barn 
burned was insured in the American Insurance Company of Chicago, 
and that they had paid him $250 for his loss. Q. What did you 
say to him about his wrongfully obtaining money from the plaintiff, 
when his policy did not cover his loss ? A. I introduced myself to 
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him, and informed him that I was a representatiTe of the plAinti£^ 
and was there for the purpose of haying him refund the amount he 
had receiyed from the plaintiff on that loss, by reason of his false 
representations to the company. Q. What representations, if any, 
did you say he had made to the company? A. I said to him: 
* You claimed that your granary covered by that policy had been 
burned, but the building coyered by the policy and described in 
your applicant is still standing there.' Q. What did you saj to 
him, if anything, at that or any other time, about his false repre- 
sentations to the company, other than you haye above stated? A. 
I said at that time to him: 'It is clearly evident that the building 
covered by the policy of the plaintiff, and on which he had insur- 
ance as a granary, was still standing there; and by ycur false rep- 
resentations to the company they have paid you this mcne^;* and 
this he did not deny. Q. What denial, if any, did he make of these 
charges you made to him? A. He made none. Q. State what jou 
next said to him. A. I said : ' I want this amount of money that 
the company has paid.' Q. Did he pay you the money, or any part 
thereof? A. No, sir. Q. What, if anything, did you say to him 
about having offered to pay it back to Mr. Wm. 0. Campbell, and 
what was his response to you? A. I said to him: 'You offered to 
pay Mr. W. 0. Campbell, the agent for the company, this money.' 
He said he did offer to do so. I asked why he wouldn't do it nov. 
He said he had changed his mind." 

The defendant testified in his own behalf, in his direct examina- 
tion, as follows: "Question. State if, at the time you insured this 
granary mentioned in this policy, you informed the agent that tou 
had other insurance on this bam. * * * Q. You may state if you 
met with a loss by fire of this barn. If so, state when, as near as 
you can. A. Yes, sir; July 29th. Q. State what you did after 
losing your barn and granary. * * * A. I went down to see Mr. 
Seeley and Caldwell, and told them. Q. Who were Seeley and 
Caldwell? A. Insurance agents of this company. Q. By Mr. 
Scott. Did you say that Seeley and Caldwell were insurance 
agents of the Nebraska & Iowa Insurance Company at the 
time you went to see them ? A. Yes, sir. Q. Do you know that 
they were at that time ? A, Yes, sir; I notified the company 
of the loss. Q. You say, then, uncler your oath, that you know 
Seeley and Caldwell were the agents of the Nebraska and Iowa In- 
surance Company at the time you went to see them ? How do you 
know this ? A. T heard through others. Q. By Mr. Connor. After 
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going to see Messrs. Seelej & Caldwell, did anybody come out to 
your place and inspect the premises burned ? A. Yes, sir. Q. Who 
came out ? A. Mr. Campbell. Q. Who is Mr. Campbell ? A. He 
told me he was inspector for the Nebraska and Iowa Insurance 
Company. Q. Is that the same Campbell whose deposition has 
been read here in eyidence to-day ? A. Yes, sir. Q. State what 
l£r. Campbell did when he came out there. A. He came out, and 
looked at the ashes, and asked if that was my granary. I told him 
I did not call it a ' granary.' I called it a ' bam,' and that was 
where I had my grain. He asked what that building was o^er there 
(referring to one closer to the road). I told him it was a black- 
smith shop and j^agon-shed and corn-crib. He went over, and 
looked at it, and finally said: ' The corn-crib is a granary.' I said: 
' You won't put a bushel of loose grain in it; there are no boards at 
the sides; ' and then he went OTer again, and looked at the ashes. 
Then he said: 'This is no granary. It shows well enough where 
your granary is, and you will get your pay for it.' We went down 
to Kearney, and was going to . He asked about the other in- 
surance, if the $200 would coyer the loss ? I said, ' No.' He asked 
how much would. I said: * I don't know what the cost of the bam 
was, — what the bam cost me.' I told him what the bam cost me, 
— ^I building it myself a couple of years ago; that I had bought and 
paid for the lumber, and that I built it myself; that it took me all 
winter, and I did not know just what the barn did cost me. He 
says: ' Well, we will go down and get a carpenter, and get him to 
figure what it would cost, and say what it could be built for.' We 
had a carpenter figure on it, and we could not agree about the 
figures. Mr. Campbell said to him: 'I don't believe you know 
much about it.' We then went to another carpenter, and at the 
time we went to hunt another carpenter, he said: 'I will tell you 
what I will do, I will pay you for the shed, and you can draw your 
$200 from the other company.' * * * We went to see another car- 
penter, and figured it up. We figured up what the house cost He 
made it $274. He said: 'If you are satisfied with that, I will pay 
you thai' That is what we agreed to. Q. Did he pay you for the 
loss of anything else? A. Yes, sir; for the loss of the grain. Q. 
What did it all come to ? A. Ninety-six dollars ($96). Q. By Mr. 
Sooti At the time this building or would-be granary was burned, 
did you haye any other building besides your house and blacksmith 
shop ? A. No, sir. Q. Did you eyer keep any grain in this black- 
smith shop or corn-crib? A. No, sir; no oats or wheat; no loose 
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grain had been kept in it. I kept com in the ear in it. Q. By Mir. 
Connor. Tou may state, if you remember, of ever meeting an in- 
surance agent by the name of Douglass Whelpton. A. I don't 
remember the. name. Q. Do you remember of any agent coming 
there to see you in regard to your paying back the money ? A. Yes, 
sir; he came and represented himself from the Nebraska and lova 
Insurance Company. Q. State what conversation took place between 
you at that time. A. He came and said that I had got that money 
for a loss I did not have, and that I must pay it back. I said that 
I did not. I said that my granary was burned. He claimed that 
the other building out by the road was the granary, and I said it 
was not. We had a few words, and I got mad, ai^d I told him to be 
ofif the place. Q. What was said, if anything, on your part, about 
paying back that money ? A. I told him I would not pay it hack. 
Q State if you had a conversation with an agent of the company, 
at any time, where you told them that you would pay it back. ♦ * * 
A. Yes, sir, I had ; Mr. Campbell was up there. Q. Tell the jnr j 
what conversation you had about paying it back. A. Mr. Campbell 
came to me, I should think about three months after I got my 
money, and he told me that I got that money under false pre — (I 
can't pronounce it). That I got that money to pay a loss I did not 
have. I told him, ' I did not. * We had some words about that 
We were talking about it for awhile, and finally I said : ' If that is 
the way your company does business, then I will give you the policy 
and the money I received back to them, and I am done with them.' 
He said that he did not want them. He said he wanted the money 
for the notes besides that, — what the notes come to, the premium 
notes; and I said I would not do it. That is about all, — ^I would 
not do it. Q. State what was said about the company giving up the 
premium notes. A. The premium notes I had before that time, 
they were already paid. Q. State if you had any conversation with 
any other person or persons, agents of the company, about giving 
up this money. A. No, sir. Q You may state if at any time you 
offered to return the money that you had received from the com- 
pany. A. I did. Q. Tell the jury how and under what circum- 
stances you offered to repay the money. A. Mr. Campbell was out, 
and estimated the loss. He told me that I got that money under 
false — ♦ ♦ ♦ X told him ' I did not,' and we had some talk about 
that. After a while I said: ' If that is the way the company does 
business, I will give you the policies and the money which I re- 
ceived.' I did not want anything more to do with the company. 



Digitized by 



Google 



1890 Nebraska dk lowa Ins. Co. vs. Segard. i 56 

He wanted that money that I receiyed, and the money for the notes. 
I mean what the notes come to, and I would not do it Q. Yen may 
state where the agent was at the time he took your policy of insur- 
ance on this barn and granary. A. Up at my place. Q. Where- 
abouts was he,— on the ground or in a buggy ? A. He was sitting 
in a buggy. Q. State if he got out of the buggy at any time to 
inspect the premises. A. No, sir. Q. By a Juror. Were these 
two granaries and a bam eyer under one roof ? A. Yes, sir. Q. 
Why was it you put the insurance on th^ granary as a granary, and 
did not increase the insurance on the bam ? A. I did not want to 
put insurance on the bam; there was insurance on the whole thing. 
Q. You did not understand it was the granary that you were insur- 
ing separately ? A. I understood I was insuring the whole bam. 
Q. State if anything was said by the gentleman as to the bam 
carrying more insurance, and, if so, state what he said. A. Yes, sir; 
he asked me if I had any insurance on the bam. I told him, ' Yes, 
sir; I hare $200.00.' He said: 'That is not enough; you ought to 
have some more.' That was not on the day when he brought the 
application. It was some time before. He said: 'You ought to 
have some more, and you get ready to insure your house. We will 
put some more on the barn.' Q. What was said down there, the 
time when he came to insure it? What did he say when he sat in 
the buggy? A. He was sitting in the buggy. He may have been 
there before, and got out and talked with me. He asked me to in- 
sure. I told him I was not ready. After talking a little while, the 
gentleman called me, called me out. and had all written out how 
much he thought it should be, and how much I wanted, and he said 
I could just as well insure that day as any other day. I finally 
made up my mind. * ♦ ♦ I signed the application. Q. By a Juror. 
Did the gentleman refuse to insure that other building that you had 
as a blacksmith shop and corn-crib ? A. I never asked him to in- 
sure it. Q. By Mr. Connor. What was this building that the 
company claims was insured, — what was it used for? A. It 
was used as a blacksmith shop and wagon-shed and corn-crib. 
Q. State if there was any chimney in that blacksmith shop. A. No, 
sir." 

The court gave the following instruction: "You will determine 
whether the plaintiff paid to the defendant the money which it sues 
to recover under a mistake of fact, because it is not entitled to re- 
cover the money unless it was so paid. If the agent of the com- 
pany went to the place where the fire occurred, and examined the 
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premises, and was conversant with all the facts in the case, and 
nothing was concealed from him or suppressed or kept back bj the 
defendant, and he was not misinformed or misled in any way, but, 
acting with fall knowledge of all the facts pertaining to the insur- 
ance and to the loss, if any, voluntarily paid the defendant, or 
caused the plaintiff to pay him, the plaintiff cannot recover; and 
this is true, although you may be uncertain as to whether the par- 
ties insured the granary contained in the barn, or the granary or 
the corn-crib attached to the wagon-shed and blacksmith shop. If 
the agent who undertook to adjust the alleged loss knew there was 
a controversy concerning the identity of the property insured, and 
he agreed with the defendant to pay a sum certain in settlement of 
defendant's claim, the plaintiff cannot recover. At the same time 
if the plaintiff's agent was misled, or not fully informed, concerning 
the property actually insured and actually burned, and paid the 
money because of the defendant's misrepresentations, or because 
of lack of knowledge, you may then further inquire: (1) What 
property was insured? and (2) Was the property insured burned? 
and, if no granary contained in the bam or attached to it was in- 
sured, you should find for the plaintiff, because such a granary was 
the only granary burned." Exceptions were duly taken to this in- 
struction, and the giving of the same is now assigned for error. 
The court had previously instructed the jur} as to the rights of the 
respective parties, and the instruction in question no doubt was 
correct as applied to the evidence in the case. The plaintiff sent 
its adjuster there to estimate and adjust the loss. He went upon 
the ground where the loss had occurred, and, presumably with the 
policy before him, he, in effect, certified that certain property 
covered by the policy had been destroyed by fire. Unless there 
was collusion between the insured and adjuster, which is not 
charged, or a mistake in some important particular, his decision 
would be binding on his company. In case of fraud or deception 
by the insured, by reason of which the company was compelled to 
pay for losses which it had not insured against, the adjustment 
would not be final, and the action could be maintained, and the in- 
struction in question so informs the jury. There was no error, 
therefore, in giving the same. It is apparent that there is no mate- 
rial error in the record, and the judgment is affirmed. 
The other judges concur. 
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i?UPREME COURT OF NEBRASKA. 



STATE INS. CO., of Dia Moinbs, ^ 

us, 

JORDAN.* 

The agent of an insurance company, who is authorized to procure applica- 
tions for insurance and to forward them to the company for acceptance, 
is the agent for the insurer, and not of the insured, in all that he does in 
preparing the apnlications, or as to any representations as to the charac- 
ter and effect of tne statements so made. 

Where it appeared that the insured was unable to read and write, and the 
application was made out by the agent of the iuHurance company, who 
t^itified that he read it over to the insured, while the latter testified 
that the agent did so read it, and he had no knowledge of its contents, 
there beine thus a conflict of evidence on this point, and the jur^ having 
found for tne plaintiff, held, that if the insured was not aware of the con- 
tents of the application, he would not be bound by statements therein. 

HiGGiKB & Garlow, for PlainLiff in Error. « 

H. C. Bbohb, for Defendant in Error. 

Maxwell, J. 

This ia an action on a policy of insurance. The insurance com- 
panj, in its amended answer to the amended petition, alleges that, 
** at the time said policy of insurance was issued, the plaintiff 
made his written application therefor, in which he warranted said 
application to contain a true and full description and statement of 
the condition, situation, value, occupancy, and title of the property 
proposed to be insured in the said State Insurance Company, of 
Des Moines, and warranted the answers to each of the questions 
asked in said application to be true; that among the questions 
asked in said application of the plaintiff was the following: ' Is the 
property incumbered in any way? If so, how much, and when 
dae ?' to which inquiry plaintiff answered : ' The entire incum- 
brance is none,' — and defendant says that said answer to said inter- 
rog^atory was false and untrue, for at that time the said real estate 
npon which said property was situated was incumbered in the sum 

• DmUob rudtKd. Vfty 6, 1890. 
VOL. XIZ.-43. 
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of $500 by a mortgage, which was executed prior thereto, and de- 
fendant sajs that by reason of said false and untrue answer, so 
made in said application, said policy by its terms was void, and the 
defendant was never liable thereon; that said application con- 
tained an interrogatory as follows : ' Chimneys, what kind ?' to 
which interrogatory plaintiff made the following answer: 'Galvan- 
ized iron cap,' — which answer was false and untrue, for at that time, 
and no time thereafter, was there a galvanized iron cap, as stated 
by plaintiff in said application, and defendant says that by reason 
of said false and untrue answer, so made in said application, said 
policy was by its terms void, and defendant was never liable 
thereon; that the following question, among others contained in 
said application, was asked said plaintiff: ' [Granary,] its direction 
and distance from the house;' to which interrogatory said plaintiff 
answered: *N. W. 100 feet,' — which answer to said interrogatory, 
so made, was false and untrue, for said granary was not of the 
distance of 100 feet from said house, as in said application so 
stated, and defendant says that by reason of said false and untrue 
answer so made, said policy by its terms was void, and defendant 
was never liable thereon; that said application, by its terms, and 
by the terms of the policy of insurance, is made a part of the con- 
tract, and the statements contained in said application shall be the 
sole bfiksis of th^ contract between the plaintiff and defendant; and 
defendant says that by reason of the false and untrue answers and 
statements, and each of them, in said application so made, the said 
policy of insurance was void, and defendant was never liable 
thereon." 

The testimony tends to show that one Richmond, the agent of 
the insurance company at Norfolk, had solicited for his company 
the risk in question. Mr. Jordan did not seem eager to insure hia 
property, and the agent called upon him more than once before re- 
ceiving the application. Richmond referred Jordan to a Mr, 
Hovey as to the financial standing of the company, and, being as- 
sured by Hovey that the company was all right, the application 
was made by Richmond filling it out He claims to have read the 
application to Jordan, which the latter denies, and the proof clearly 
shows that he is unable to read and write, and the jury would be 
justified from the evidence in finding that Jordan knew nothing 
about the various questions propounded in the application, or the 
answers thereto, as made by Richmond. On the trial of the cause 
the jury made special findings as follows: " Question. At the time 
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the plaintiff signed the application for insurance, and at the time 
the policy in suit was issued, was the chimney of the insured house 
a galvanized iron cap? Answer. No; it was an iron cap. Q. At 
the time the plaintiff signed the application for insurance, and at 
the time the policy was issued to him, was the real estate on which 
the property stood incumbered by a mortgage of $500, or any 
other amount, and did the plaintiff know the fact? A. Yes. Q. 
Was the risk increased because there was not a galvanized cap 
around the stovepipe at the place where it passed through the roof? 
A. No. Q. Was the granary and its contents destroyed by the fire 
which originated in the house by reason of its proximity to the 
house ? A. Tes. Q. Was the insured granary less than 100 feet 
from the house insured underthis policy ? A. Tes," — and returned 
a general verdict in favor of Jordan for $351.76, upon which judg- 
ment was rendered. 

The attorneys for the insurance company contend that, notwith- 
standing the fact that the application was filled out by an agent of 
the company, and the inability of Jordan to read, still he is bound 
by the terms of the application. Richmond was the agent of the 
insurance company, and as such represented it in filling out the ap- 
plication; and if he made out the same without inquiry as to the 
facts, or incorrectly when the facts were stated to him correctly, 
the company will be bound thereby. Under our statute, an agent 
of an insurance company, in order to do business for his company 
in the state, must procure from the state auditor a certificate of 
authority, showing that such company has complied with all the 
requirements of the law. This certificate mudt be renewed annu- 
ally, and heavy penalties are provided for a failure to comply with 
the statute in this regard: Sections 24-27, c. 43, Comp. St. The 
agents of an insurance company, authorized tiO procure applications 
for insurance, and to forward them to the company for acceptance, 
are the agents of the insurers, and not of the insured, in all that 
they do in preparing the applications, or as to any representations 
they may make to the insured as to the character and effect of the 
statements so made : Kausal vs. Association, 31 Minn., 17; Insur- 
ance Co. vs. Gray, 80 HI., 28; Mullin vs. Insurance Co., 56 Vt, 39; 
Insurance Co. vs. Weill, 28 Grat., 389; Ring vs. Insurance Co., 51 
Yt., 563. Public policy and good faith require that the persons 
clothed by the insurance companies with power to examine pro- 
posed risks, and fill out, receive, and approve applications for in- 
surance, shall bind their principals by their acts and knowledge 
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acquired by them. The buBinessof an insurance company is to in- 
sure, and, in case of loss, make its promise good by paying the 
same; othervdse, it becomes a broken reed, upon which the insured 
has vainly leaned for support 

There is no pretense or claim on behalf of the plaintiff in error 
that the loss occurred through any fault of Jordan, and it seems to 
have been greater than the amount awarded to him by the jury. 

There is also a claim that the proofs of loss were not furnished 
within the time stipulated in the policy. The proof tends to show 
a waiver in that regard; but, even if it did not, the proofs seem to 
have been furnished in a reasonable time. There is no error in 
the record, and the judgment is afEirmed. The other judges concur. 



SUPREME COURT OP IOWA. 



MANDEGO 

CENTENNIAL MUT. LIFE ASS'N.*, 

Where the application is part of the policy^ a provision in the latter requiring 
payment of annual daes when due will oe enforced though not in the 
application. 

Snoh provision is not waived by failure to send customary notice of the time 
of payment. 

A custom to accept drafts dated prior to the day of payment, but received 
subsequent to such date, will not waive forfeiture for non-payment on the 
date when due. 

A. M. AiTTBOBUs and Wm. Cobse Mo Abthub, /or AppeUOfd, 
Newman & Blake, /or AppeMee. 

Seeyebs, J. 
The policy states that it was issued ^'in consideration of the 
representations and agreements made in the application therefor, 
and the sum of fourteen dollars in hand paid, and the further sum 
of three dollars and fifty cents to be paid on the first day of October 
in each year hereafter." It is further stated in the policy that it is 
issued by the association and accepted by the assured upon the 

• Opinion filed, Decemb«r 12, 1888. 
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following express conditions and agreements. There is no pro- 
vision in the policy providing that a failure to pay the annual dues 
on the first day of October in each year should render the policy 
void^ or that by reason of such non-payment a forfeiture would 
occur. But the application upon which the policy was issued con- 
tains the following provisions: "It is hereby expressly stipulated 
and agreed that if a policy shall be issued on the above application, 
that the dues and assessments required in said policy shall be paid 
according to the agreements therein made. And it is hereby 
further expressly stipulated and agreed, that the above application 
and this declaration shall form the 6asis and consideration of the 
policy issued to the above-named applicant by the Centennial 
Mutual Life Association, and that if any misrepresentation or 
fraudulent and untrtie answers have been made, or if any facts 
which should have been stated have been suppressed, or if the ap- 
plicant should become so far intemperate as to permanently impair 
the health, or should death result from suicide, or if any omission 
or neglect to pay any of the dues or assessments on or before the 
days on which they shall be due shall take place, then, and in either 
event, the said policy shall become null and void, and all money 
which shall have been paid shall be forfeited." 

The defendant pleaded that because of the non-payment of the 
annual dues, which, by the terms of the policy, were payable 
annually on the first day of October in each year, the policy became 
null and void. There is no pretense such payment was made, but 
the plaintiff insists the policy did not become void by reason of sach 
non-payment, and that such provision had been waived by the de- 
fendant, and that no notice of the forfeiture of the policy had been 
sent the assured. 

1. Counsel for the appellant insists that the application is not a 
part of the policy, and that as the latter does not provide it will 
become void on the non-payment of the annual does, then that no 
forfeiture was incurred by the failure to pay as provided. In addi- 
tion to what is above set forth, it is stated in the policy, if any of the 
statements or declarations in the " application for this policy, and 
upon the faith of which it is issued^ shall be found in any respect 
untrue, then the policy shall be void." The policy, as we have seen, 
was issued in consideration of the statements made in the applica- 
tion, and the application states that it forms the basis and considera^ 
tion upon which the policy was issued, and that a neglect to pay 
the annual dues shall render the policy void. We think these two 
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papers should be read together in order to ascertain what the con- 
tract between the parties is. The policy is based on the applica- 
tion; but for the latter the policy would never have been issued. 
Life insurance companies could not exist for any length of time and 
comply with their contracts if the prompt payment of dues and 
assessments can be evaded or the pajment thereof delayed. It is 
common and usual to provide, if dues and assessments are unpaid, 
the policy shall be null and void. There is no escaping the con- 
clusion, we think, that this policy became void by reason of the 
non-payment of the annual dues, if the application is a part of the 
policy. That the parties contracted upon the belief that it was, we 
have no doubt. The language of both the application and policy, 
in our opinion, leaves no room for serious doubt as to the ques- 
tion. 

Counsel for the appellant cite and mainly rely on Miller vs. Mut. 
Ben. Life Ins. Co., 31 Iowa, 216. In that case the application was 
held to be a part of the policy. The reference to the application or 
declaration in that case was not more certain, direct, and positive 
than in the case at bar. As the application is a part of the policy, 
it makes no difference in what part of either paper the condition is 
found which renders the policy void. It may be found partly in 
one and partly in the other. The two papers, when read together, 
form the contract. The rights of the parties in no other way can 
be ascertained. Because of the non-payment of the annual dues 
the plaintiff cannot recover, unless the provisions of the contract 
have been waived by the defendant. 

2. The claim that there was a waiver of conditions of the policy 
is based upon the following propositions: First, that 15 days before 
the annual dues were payable, according to the terms of the policy, 
the defendant caused a notice to be sent to the assured, reminding 
her of the day when such dues became payable. Conceding this 
had been the custom of the defendant, it was a voluntary act on its 
part, and was not required by the terms of the policy. The obliga- 
tion to pay the annual dues on a named day was as positive as if 
the assured had given her promissory note to that effect. The fact 
that the defendant voluntarily sent such a notice to the persons in- 
sured, and in this instance was, as is claimed, negligent in sending 
the notice to the proper place, cannot amount to a waiver of the 
conditions of the policy. 

3. It is insisted the conditions of the policy as to payment of the 
annual dues was waived, because in two previous years the defend- 
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ant receiyed the dues after the day named in the policy. On one 
of these occasions, the receipt was dated or stamped one day after 
the payment became due, and the other 15 days after that time. 
It is, however, shown in eyidence that the defendant always received 
the money sent in payment of assessments and dues when it con- 
sisted of a post-office order or draft, dated prior to the day the 
dues were payable, although not received until afterwards. We do 
not think this can amount to a waiver. It only amounts to a custom 
on which, possibly, the assured had a right to rely, of postponing 
prompt payment for a time. The company did not intend to waive 
the payment' of the annual dues entirely or for all time. Now, in 
the present case, the dues never have been paid or tendered, giving 
the plaintiff the utmost benefit of the evidence, until long after he 
was advised the defendant would insist the policy became void be- 
cause of the failure to pay said dues. 

Wi are of the opinion that, under the undisputed facts, the plaint- 
iff is not entitled to recover, and therefore the court did not err in 
directing the jury to find for the defendant. Affirmed. 



SUPREME COURT OF ILLINOIS. 



ILLINOIS MUT. INS. CO. 

vn. 

HOFFMAN.* 

The poli'-y wae for $3,000 on 21 pieces of speciflcally valued propertv in a 
Hchedule having an aggregate value of |90,000, and insured one thirtieth 
p;irt of each of the sums named. It provided that the company should 
not he liable for any greater proportion of the loss on any property de- 
scribed that the sum thereby insured bore to the whole sum insured, 
whether by specific policies or otherwise. The total insurance on the 
property was $61)^000, and the loss was |51,000. 

Held J That the company was liable for one-thirtieth part of the Talue, and 
not one thirtieth part of the loss. 

Taylor & Pollasd and Dalb & BRADSHAW,/or Appellant. 
Baker, McNultt & Baker, for Appellee. 

Magruder, J. 
This is an action on a fire insurance policv, brought by appellee 
against the appellant company in the Circuit Court of Madison 

• Decision rendered. April i2, 1890. 



Digitized by 



Google 



664 Beport of Decisions. [t/trfy. 

County. The cause was tried in the court below before the judge 
without a jury by agreement of parties, and resulted in a judg- 
ment in favor of the plaintiff, which has been affirmed by the 
appellate court The property insured was a cotton- mill, known 
as the "Kelleyville Works," situated in Delaware County, Pa. The 
fire occurred on the 24th day of August, A. D. 1888. The policy 
was executed at the city of Alton, in this state, on December 6, 
1887, and insures the property for one year. 

The only question in the case relates to the construction of one 
of the clauses in the policy. Only those provisions of the policy 
which it is necessary to consider in order to determine the queS' 
tion presented will be quoted. The first provision is the following: 

No. 101,566. $8,000.00. The Illinois Mutual Insurance Company, of Alton, 
Illinois, in consideration of $90.00, the representations of the assured, and of 
the agreements and conditions herein contained, hereby insures Sellers Huff- 
man against loss or damage by fire, to the amount of $3,000.00, on the follow- 
ing property, to-wit, as per piinted form hereto attached. 

Here follows a list of 21 items, describing the buildings, machin- 
ery, and stock of the cotton-mill works, and giving 21 separate 
sums, in dollars and cents, as the respective valuations of the dif- 
ferent buildings, and of the machinery and stock therein; said 
sums amounting in the aggregate to $90,000. Counsel for appel- 
lant admit in their brief that the figures in each item reprcFent the 
value of the property described in that item, and that the apfgregate 
value of all the property insured, as shown by the schedule, was 
$90,000. The second provision is as follows: — 

It is understood and agreed that tbe Illinois Mutual Insurance Company, 
of Alton, Illinois, insures under their policy No. 101,566 to which this speci- 
fication is attached, aud made a part hereof, l-30tb part of each of the above- 
named sums, amounting in the aggregate to $3,000.00. 

The third provision is as follows: — 

This company shall not be liable for a greater proportion of any loss sus- 
tained by the assured upon any property described in this policy than the 
sum hereby insured thereon bears to the whole sum insured thereon, whether 
such other insurance be by policies, specific or otherwise, or whether prior 
or subsequent to this insurance, or whether such other insurance be valid or 
not, and without reference to the solvency of other insurance companies. 

The policy gives the assured the privilege of making '' other in- 
surance without notice until required." After the fire, the total 
amount of insurance upon the property was $60,000. This insur- 
ance was carried by twenty-nine companies, including appellant, in 
policies whose amounts ranged from $1,000 to $5,000. Whether 
any of the other policies besides the one sued upon in this case 
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oontained any sacb provision as the second one above .quoted 
does not appear from the evidence. The total loss resulting from 
the fire, as appears from the estimate of the adjusters, was $51,000. 
The court rendered judgment in favor of the plaintiff for $2,550, 
with interest. 

Appellant claims that it was only liable for one-thirtieth of the 
total amount of the loss; that is to say, for $1,700. The policy 
nowhere says, in express terms, that tbe liability of appellant shall 
be limited to one-thirtieth of the loss, nor can said second previs- 
ion be fairly construed to have any such meaning. Unquestion- 
ably, by the first provision, the company insured the property to 
the amount of $3,000. This amount is the one-thirtieth part of the 
total valuation of all the property insured, to-wit, $90,000. The 
second provision was only intended to divide and apportion the 
$3,000 so that such separate item or part of tbe whole property 
should be 'insured to the extent of one-thirtieth of the valuation 
placed upon such item or part in the schedule. For instance, the 
first item of the schedule is, ''stone building marked 'A,'" valued 
at $10,000. The amount of insurance upon this stone building is 
$333.33^. The ninth item in the schedule is " machinery ♦ ♦ ♦ 
contained in building marked 'A,'" valued at $39,000; the amount 
of insurance upon this machinery is $1,300, or one-thirtieth of 
$39,000. The intention of the second provision was, evidently, to 
prevent the policy from bein'g a "blanket" policy covering any and 
all items to its full amount. If the building marked " A " had been 
the only part of the whole property that had been destroyed, and 
if its destruction had been totaJ, then the liability of the company 
would have been limited to $333.33^, although the value of the 
building exceeds the total amount of all the insurance upon the 
whole property. By the third provision above quoted the company 
is liable for such '' proportion of any loss sustained by the assured 
upon any property described in this policy as the sum hereby in- 
sured bears to the whole sum insured thereon." Hence the ap- 
pellant company is liable for such proportion of the total loss, 
amounting to $51,000, as the sum of $3,000 bears to the whole 
amount of the insurance, to-wit, $60,000. Three thousand dollars 
being one-twentieth of $60,000, the liability of appellant is one- 
twentieth of $51,000, or $2,550. As before stated, the trial court 
found the said sum of $2,550 to be the amount which the appellant 
should pay, and we think it found correctly. The judgments of 
the appellate and circuit courts are affirmed. 
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COURT OP APPEALS OF NEW YORK. 

SECOND DIVISION. 



HALE 

BROOKLYN LIFE INS. CO.*; 

The contract between the agent and company was for a year, and stipulated 
for the payment of commissions on renewal premiums when the premiums 
should have been paid to the company. 

Heldt That its prior termination by mutual agreement did not terminate the 
right of the agent to renewal premiums. 

Augustus Ford, for AppellanL 

Hamilton WAixi8,/ur Respondenf. 

FOLLETT, C. J. 

Appeal from a judgment of the general term of the first depart- 
ment affirming a judgment entered o^ the report of a referee. 
Prior to February 13th, 1880, the plaintiff was employed under an 
oral contract on a salary by the defendant, to induce persons to 
take from it policies of insurance on their liTes, and while so em- 
ployed secured a number of policies to be issued and accepted. It 
is agreed that prior to this date the plaintiff was not entitled to 
c<)mmissions on the premiums theretofore received or thereafter to 
be received on those policies. On the date mentioned the litigants 
entered into a written contract, by which the plaintiff was to con- 
tinue in the same service for one year for $2,000, payable in 12 
equal monthly payments. The contract contains this stipulation : 
<< (2) The company agree likewise to ^ive you regular renewal com- 
missions on the policies obtained by you, when the premiums shall 
have been paid to the company." The parties agree that ** renewal 
commissions " are those paid to agents on premiums received upoi) 
policies after they have been in force one year, and that the rates 
agreed upon were 1^ per cent on term policies, and 10 per cent on 

* D )oi»inu reucler«d, April M, 1800. 
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all others. The parties also agree that if the plaintiff had performed 
hie contract, and worked to the end of the year for which he en- 
gaged, and then left defendant's service, he would have been en- 
titled to renewal commissions on premiums thereafter received, 
upon such policies as were within the above-qnoted clause of the 
contract There are but two questions at issue in this case; (1) 
Was the plaintiff entitled to receive commissions on premiums paid 
on all policies secured by him, or only on those issued before the 
date of the contract? (2) Was the contract rescinded, and the 
plaintiff's right to commissions on premiums received after De- 
cember 31st, 1880, terminated by the settlement of that date? The 
natural construction of the contract would seem to be that com- 
missions pa} able under it would be on premiums paid on policies 
secured by the agent under the contract ; but both parties concede 
that such was not their intent, and that the plaintiff was actually 
paid renewal commissions on all premiums received between the 
date of the written contract and December 31st, 1880, on policies 
secured by him before the date of the contract; and, so far as the 
question of construction is concerned, we have only to determine 
whether the clause quoted embraces premiums on policies obtained 
by the plaintiff while working under the contract. Every other 
stipulation and sentence in this pontract relate solely to services to 
be rendered under it ; and we are unable to find any evidence that 
policies written under the contract are to be excluded in estimating 
the commissions payable under the clause quoted, and we think the 
]9amed referee correctly construed the contract. The referee found 
that the written contract was terminated December 31st, 1880, by 
the agreement of the parties to it, but refused to find that the sum 
paid the plaintiff on that day was in settlement of all claims under 
the contract. The settlement was made between the plaintiff and 
the defendant's president, who testified : " He [plaintiff] then agreed 
that, if we would settle all that was due up to the Ist of January, 
it should be in full of everything, and he would be very glad." 
The plaintiff denied this, and testified that nothing of the kind was 
said. The defendant, relying upon a rescission of the contract and 
a release from its stipulations, held the afiSrmative of that issue, and 
was required to establish it as a question of fact, which it failed to 
do. There being evidence on both sides of this issue, the decision 
of the referee cannot be disturbed by this court The judgment 
should be a£Blrmed, with costs. All concur, except Potter and 
Haight, JJ., dissenting. 
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UNITED STATES CIRCUIT COURT. 

EASTERN DISTRICT OF MISSOURI. 



ADREVENQ 

VK. 

MUTUAIi RESERVE FUND LIFE ASSTf.*^ 

A delay of thirty or thirty-five days in inTeatigating information that the 
insured had misrepresented his habits as to temperance, where the in- 
formation called for due diligence on the part of the company, and was 
treated in the manner usnal in such cases, did not justify a finding that 
the misrepresentation had been waived. 

Collins & Jamison, for Plaintiff. 

W. C. & J. C. Jones, for Defendanf, 

, Thayer, J. 

I have no doubt that the verdict in this case was against the 
weight of evidence, and ought to be set aside on that ground. 
The case has been held under advisement, however, to consider 
the further question whether under the evidence adduced at the 
trial the case ought to have gone to the jury. That question, in 
my opinion, must be answered in the negative. Adreveno made 
false representations as to his habits of life to secure the policy. 
That fact was confessed, and the policy for that reason was void- 
able at the election of the company. Information reached the 
company, after it delivered the policy, that Adreveno wcks a drunk- 
ard. This information was at variance both with the representations 
made by the assured as well as with the certificate of the medical 
examiner, who certified that Adreveno appeared to be a " first-class 
risk." Undoubtedly the information came from such an authentic 
source that it was the company's duty to have taken steps to ascer- 
tain the truth or falsity of the report. I think, however, that rea- 
sonable diligence only was required in making such investigation; 
and it appears to me, considering all the circumstances of the case, 

* Decision rendered, June 18, 1889. 
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that the evidence did not disclose any such delay in making or 
setting on foot such an investigation as would warrant a jury in 
finding from the company's inaction that it elected to continue 
the risk whether Adreveno had been theretofore temperate or 
intemperate. Adreveno died of " alcoholism," within two months 
after the policy was dehvered. The information that he had 
been and was an intemperate man came to that officer of the 
company whose duty it was to investigate the report not over thirty 
or thirty-five days before the death of the assured. It was not his 
duty to neglect other business and give his undivided attention to 
the investigation of the matter so brought to his notice. All that 
could be expected or required of the company was that it sh<^d 
investigate the report in the due course of its business, and make 
its election to continue or cancel the risk when the truth was ascer- 
tained. The evidence showed, I think, that the company pursued 
the usual course adopted with reference to such reports, and acted 
with ordinary diligence. Another fact to be noted is that no 
assessments were levied on the policy between the date of its 
delivery and the assured's death. If it had levied assessments on 
the policy after the receipt of information that the policy was per- 
haps voidable, the jury might have been authorized to infer that 
the company had elected to continue the risk, notwithstanding the 
false representations of the assured. The case is barren of any ele- 
ments of estoppel. During the two months that elapsed between 
the issuance of the policy and the assured's death, the company 
did no act calculated to mislead him. The case, so far as the 
plaintiff is concerned, rests wholly on the fact of the company's 
inaction for a period of thirty or thirty-five days after it was 
informed that the assured was a man of bad habits; and' that fact 
alone, in my judgment, is not sufficient to warrant a jury in finding 
that it waived the forfeiture. The motion for a new trial is sustained. 
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LOWKR COURT DECISION^. 



LIMITATION OP RISE. 



Civil District Court for the Parish of Orleans and Stale if Louukm. 

Division "C." 



J. R. OWEN & BROTHER 
NEW ORLEANS INSURANCE COMPANY. 

A rule of an insurance company, not to take risks above a cert-ain amount on 
particular property, can not be invoked against an insurer imorant there- 
of to defeat his claim under a second policy exceeding witn the first the 
limit, though the property be in the second policy so described wto 
apparently be different from the first, when the agent who placed the 
risks knew the two descriptions and that the property was the same. 

H. C. MiLLER,/or Plaintiff, 

GuRLEY & Mellen and Chablbs E. Schmidt, for Defendant* 

A. MONBOB, J. 

On October 2, 1883, plaintiffs applied to W. H. Martin, an in- 
surance agent at McEenzie, Tenn., for insurance upon their gin 
house and appurtenances, described, in the application, b> 

"located on plantation of known as Owen Gin (Owen Gin), 

in the county of Henry, Tenn," This application was forwarded by 
Martin to Wm. M. Bailey, another insurance agent or broker doing 
business in New Orleans, and the latter presenting the same to 
the defendant company, obtained their policy No. 86,280 for $500, 
covering the property described in the application. 

Upon October 26, same year, plaintiffs again applied to Martin 
for insurance on cotton and cotton seed, described in the applica* 
tion as "contained in Y gin house, located on plantation of Bostick, 
known as Bostick Gin, in the county of Henry, Tenn." This appli- 
cation was also forwarded by Martin to Bailey, and was presented 

DeoiBlon rendered Ma7 16, 1890. Beported by W. O. Hart, of ibe Kew Orleaiu Bar. 
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by Railej to the defendant company, and the company issued their 
policy No. 86,497, for $1,000 covering the property described. 

From the eTidence it appears that the gin house described in 
the two applications was one and the same ; it was on Bostick's 
plantation, and a previously existing gin house on the same site 
had been owned by Bostick. One of the Owens married a 
daughter of Bostick, and "Blackross & Owen" took charge of the 
gin; and finally " Owen k Bro.," the plaintiffs, built a new gin house 
on the same site, and were engaged in the business of ginning 
cotton. The gin house, however, was known indifferently as the 
"Bostick Gin" and the "Owen Gin," and when the application for 
insurance were made, the agent, Martin, was aware of the fact, 
knew that it was the same property, and himself drew up the appli- 
cations on which the policies issued. 

The property insured was destroyed by fire January 24, 1889, 
and the adjuster of the company having been sent up to adjust a 
loss under the $1,000 policy, discovered that the $500 policy 
related to the same gin house in which the cotton and seed covered 
by the $1,000 policy was stored. Having no instructions as to the 
$500 policy, he, nevertheless, being on the spot, adjusted both 
losses, and reported to the company. 

The loss under the $500 policy was promptly paid, but the com- 
pany refused to pay on the $1,000 policy, on the ground that its 
general rule was not to take more than $1,000 upon any one gin, 
that there was notliing in this case to have led them to depart from 
that rule, and that the issuance of the $1,000 policy was made in 
error, superinduced by the fact that in one application the gin house 
was described as the "Bostick's Gin," and in the other as the 
" Owen's Gin." And that said policy for $1,000, being the second 
policy issued, was therefore void ab initio. 

I am unable to concur in the view that plaintiffs are responsible 
for the error into which the company appears to have fallen. 

The gin house in question appears, by the uncontradicted evi- 
dence of all the witnesses who testify on the subject, including de- 
fendant's adjuster, to have been known by both the names given, 
and was, therefore, properly described by either. 

If the names as used in the applications in question had been so 
used with the intention to deceive, and the effect had been ac- 
complished, the case would be different ; but I conclude from the 
testimony, that neither the plaintiffs, nor the insurance agent at 
McEenzie, to whom they applied, knew at the time the applicatioDs 
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were forwarded to Bailey (the broker in New Orleans) what com- 
pany would be found by the latter to take the risks on either of 
them ; and certainly, if the last application had been presented to 
some company other than the defendant, the liability of such other 
company would have been as clear, and would doubtless have been 
as promptly recognized, as was the liability of the defendant on the 
first policy. 

Again, it is conclusively and abundantly shown that the loss far 
exceeded the insurance, and it is not for a moment pretended that 
the plaintiffs had any knowledge of the rule which defendants had 
adopted to limit their risks on gin houses to $1,000 save in excep- 
tional cases, so that plaintiffs were utterly without motive to mislead 
defendants, or to induce defendants to take either of the risks, 
since, for ought that appears, the property could have been as well 
insured in any other of the many companies in the country. I am 
therefore of opinion that plaintiffs should have judgment for $1,000 
with legal interest from judicial demand until paid, and costs. 
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THE 

INSURANCE LAW JOURNAL. 

Vol. XIX. AUGUST, 1890. No. 8. 

REPORT OF DECISIONS 

KENDEltED IN INSURANCE OASES, IN THE UNITED STATES 

SUPREME AND CIROUrr COURl'S, AND IN THE 

STATE SUPREME COURTS. 



From cfjlified transetiptti in our po^gension. 



SUPREME COURT OF OHIO. 



QUEEN INS. CO.^ 

LESLIE. 

The act of March 5, 1879, ** to regulate contracts of insurance of buildings and 
structures, " (now section 3643 and 3644 of the Revised Statutes) applies 
to all policies issued since it went iuLo effect, insuring any building or 
structure in this state, against loss or damage by fire. The neglect or 
omission of the agent to make tiie examination of the property and fix its 
insurable value, as the statute requires, cannot prevent its application 
to a policy issued by the company, or defeat or aifect the operation of the 
statute. 

The statute is founded upon considerations of public policy; its purpose beinff 
to exact diligence ard care on the part of insurance companies to avoid 
improper risks and over-insurance, by requiring them to cause their 
agents to make personal examination of the property, a full description 
thereof, and fix its insurable value, as well as to protect the insured 
against unreasonable forfeitures and defenses. The more effectually to 
accomplish these results, the statute holds the company liable on its 
policy, unless after its issue a change occurs increasing the risk, without 
its consent, or the insured has been guilty of intentional fraud; and in 
case of the total loss of the property by fire, the measure of the liability 

* OeeUlon rendered, Jane 17, 1890. To appear in 47 Ohio St. 
VOL. XIX.~A8. 
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is fixed at the amount mentioned in the policy, upon which the insurer 
received a premium. The statute cannot be regaraed as conferring upon 
the assured a mere personal privilege which maybe waived by agreement. 
It moulds the obligation of the contract into conformity with its pro- 
visions, and establishes the rale and measure of the insurer's liability. 

Conditions of the policy providing for a different rule or measure of liability, 
being in conflict with the statute, are without any binding force. Of 
this character are stipulations to the effect that the amount of the loss or 
damage shall be estimated according to the actual value of the property 
at the time' of the fire, and not more than it would cost the insurer or in- 
sured to restore the same; and, that no action on the policy shall be com- 
menced until an award of arbitrators, chosen for that purpose, shall be 
obtained. 

Where there has been no intentional fraud on the part of the insured, a con- 
dition or situation of the property at the time of the insurance, which the 
examination the agent is required by the statute to make should have 
reasonably discovered, cannot avail to defeat a recovery on the policy; 
nor, in such case, if the loss be total, it is competent for the insurer to 
prove that the value of the property is less than the amount mentioned in 
the policy. And statements in the application concerning such condition 
or value are immaterial, and cannot be fraudulent. 

On the Ist day of June, 1883, the plaintiff in error, a foreign in- 
surance company doing business in this state, issued and delivered 
to the defendant in error, a resident of the county of Ashtabula, its 
policy of insurance, whereby, in consideration of the payment of 
the premium therein mentioned, it agreed and undertook to insure 
him to the amount of seven hundred dollars on his frame building 
situated in that county, against loss or damage by fire for the term 
of one year. The building is described in the policy as a "frame 
building belonging to insured and occupied as private dwelling and 
store building;" and the policy contains among others the follow- 
ing conditions : "The amount of loss or damage to be estimated 
according to the actual cash value of the property at the time of the 
fixe, and not more than it would cost the insurer or insured to re- 
place or restore the same. This policy shall be and become void 
* * * in case the assured shall have made any false or fraud- 
ulent representation, or concealed any fact material to the risk;" or 
if the premises "shall be or become vacant." It further provides 
that, in case of loss, the value, and 'damage to the property, shall at 
the written request of either party be submitted to arbitration, 
^nd that no suit against the company "shall be sustainable in any 
court of law or chancery for the recovery of any claim by virtue of 
this policy until after an award shall have been obtained." 

On the 4th day of June, 1883, the building so insured was totally 
destroyed by fire, and on the 4th day of April, 1884, the assured 
brought his action against the company in the Court of Common 
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Pleas of Ashtabula County, to recover the amount of the insurance 
specified in the policy. 

The petition contains all the necessary allegations to entitle the 
plaintiff to recover. The answer of the company denies that the 
assured rendered a particular account of the loss or made proof 
thereof in accordance with the policy, and alleges that in his ap- 
plication 'for the policy the assured "falsely and fraudulently stated, 
represented, and warranted that the building mentioned in the 
policy was of the value of one thousand dollars, whereas the same 
did not exceed in value the sum of two hundred and fifty dollars, 
as he well knew;" and further, that in the application " the plaintiff 
falsely and fraudulently stated, represented, and warranted that the 
building was then occupied as a private dwelling and store-room, 
whereas the building was then unoccupied as he well knew;" and 
also, that the agent of the company did not examine the property, 
and such examination was waived by the plaintiff. The answer 
also avers that the plaintiff ought not to maintain his action, be- 
cause no arbitration was had concerning the loss, or award made, 
fixing the amount. The reply denies each of the aUegations' of the 
answer except those averring there had been no arbitration and 
award. The case was tried to a jury, and a verdict rendered for 
the plaintiff for the amount claimed. A bill of exceptions was 
taken, from which it appears that, on the trial, the plaintiff gave 
evidence tending to prove the issues on his part, and the defend- 
ant gave evidence tending to prove that the actual value of the 
property was less than the amount named in the policy, and also, 
that at the time the policy was issued, the property was unoccu- 
pied, and had been for a considerable time before. Upon the close 
of the testimony the plaintiff moved the court '' to take from the 
jury all evidence of the value of the property insured." The bill of 
exception states that " the defendant objected," but the court sus- 
tained the motion. To which the defendant excepted. 

Thereupon defendant requested the court to charge the jury as 
foUows : — 

1. " That, as it is admitted by the pleadings that the building in- 
sured was not examined by an agent of the insurer (the defendant), 
the plaintiff can recover no more than the actual loss or damage 
sustained by him by the destruction of his building by fire as 
shown by the evidence." 

Which the court refused to give, and did not give, and defendant 
excepted. 
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2. " That, as it is admitted by the pleadings that no award was 
had or obtained fixing the amount of plaintiffs loss and damage, 
the plaintiff cannot recover." 

Which the court refused to give, and did not give, and the de- 
fendant excepted. 

3. ''If the jury find from the evidence that the plaintiff stated in 
his written application that the building insured was occupied as 
a dwelling and store-room at the time it was insured, when in 
truth, and in fact, the building was then vacant, and plaintiff then 
knew that it was vacant, plaintiff cannot recover." 

Which the court refused to give, and did not give, and defendant 
excepted. 

In the general charge, the court, among other things, instructed 
the jury, that if they found for the plaintiff upon the issues, their 
verdict should be " for seven hundred dollars, and interest thereon 
from the time when the same became due and payable, according 
to the terms of the policy." 

To which the defendant excepted. 

A motion for a new trial having been overruled, and judgment 
entered on the verdict, the case was taken on error to the circuit 
court, where the judgment was afSrmed, and the reversals of both 
judgments is now soaght in this court. 

Henry Haus and Theodobe Hall, for Plaintiff in Error, 
NoBTHWAY & FiTOH, for Defendant in Error. (Filed no briel) 

Williams, J. 

The plaintiff in error contends for the reversal of the judgments 
below, on the grounds: (1) That, as the pleadings admit no award 
was made by arbitrators fixing the amount fit the loss, as provided 
by the policy, the plaintiff could not maintain the action; (2) 
that tb^ false statement of the plaintiff in the application for the 
insurance, that the buildiug was occupied as a dwelling and store- 
room, when in fact it was unoccupied, vitiated the policy; and (3) 
that the plaintiff, in the application, falsely represented and war- 
ranted the property to be of a value grossly in excess of its actual 
value, which avoided the policy, and if not, by its terms, the plaint- 
iff could recover no more than the actual value of the property at 
the time of the loss. The questions raised are so intimately con- 
nected, they may be considered and disposed of together. 

The policy expressly provides that the amount of the loss or 
damage is to be estimated according to the actual cash value of 
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the property at the time of the fire, and no suit shall be com- 
menced therefor until after an award of arbitrators, chosen for 
that purpose, shall have been obtained, fixing the amount; and 
that the policy shall be void if the property should be or become 
vacant. 

It is not doubted that, when not controlled by statutory regula- 
tion, the conditions contained in a policy of insurance are as obli- 
gatory upon the assured as any other part of the contract; and it 
has been held that, when the policy provides that it is issued upon 
the condition that, if the statements made in the application are 
false, it shall be void, statements therein contained known to be 
untrue will avoid the policy, whether material to the risk or not: 
Jeffries vs. Life Ins. Co., 23 Wall, 47. It therefore becomes neces- 
sary in the decision of this case to determine the effect of the legis- 
lation of this state on the polic} in question. 

The conditions contained in policies of insurance, both life and 
fire, and the exceptions to the risk, and the contingencies upon 
which the company would be relieved from liability, became so 
numerous and complicated, usually printed in small type on the 
back of the policy, in terms which persons unlearned in the law or 
business of insurance would not readily understand that it became 
a matter of no little difficulty for the assured to tell whether the 
policy afforded him any indemnity or not; and when the event in- 
sured against happened, the uncertainty of his claim against the 
company, constrained him to abandon, compromise, or litigate it. 
The legislatures of several of the states enacted statutes designed 
to give greater certainty to the contract of insurance, and protect 
the assured against unreasonable forfeitures and defenses; which 
statutes, it is generally held, apply to and control all policies is- 
sued subsequent to their enactment. Of this character is the act 
of the legislature of this state passed March 5, 1879, entitled " an 
act to regulate contracts of insurance of buildings and structures." 
This act, with some unimportant verbal changes, was carried into 
the Revision of 1880, and is now sections 3643 and 3644 of the Re- 
vised Statutes, which read as follows: — 

Sec. 3643. ** Any person, company, or association, hereafter in- 
suring any building or structure against loss or damage by fire or 
lightning, by a renewal of a policy heretofore issued, or otherwise, 
shall cause such building or structure to be examined by an agent 
of the insurer, and full description thereof to be made, and the in- 
surable value thereof to be fixed by such agent; in the absence of 
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any chacge iDcreasing the risk, without the consent of the in- 
surerB, and also of intentional fraud on the part of the insured, in 
case of total loss, the whole amount mentioned in the policy or re- 
newal upon which the insurers receive a premium, shall be paid, in 
case of partial loss, the full amount of the partial loss shall be 
paid; and in case there are two or more policies upon the prop- 
erty, each policy shall contribute to the payment of the whole or 
the partial loss in proportion to the amount of insurance men- 
tioned in each policy; but in no case shall the insurer be required 
to pay more than the amount mentioned in- its policy." Sec. 3644. 
''A person who solicits insurance and procures the application 
therefor, shall be held to be the agent of the party hereafter issu- 
ing a policy upon such application or renewal thereof, any thing in 
the application or policy to the contrary notwithstanding." 

These sections were in force when the policy in suit was issued, 
and entered inio and became part of the contract of insurance, 
fixed the measure of the obligation created by it, and control its 
construction and operation. The contract of insurance is evi- 
denced by the policy, and like all other contracts is governed by 
the laws in force when made; and the policy in question having 
been delivered in this state to a citizen thereof, insuring real 
property there situated, is an Ohio contract, and governed by the 
statute referred to. The purpose and scope of the statute are not 
doubtful. It was designed as its title declares, " to regulate con- 
tracts of insurance of buildings and structures." Its terms are 
plain and unambiguous, and the evil it was intended to remedy is 
apparent. It makes the person soliciting the insurance the agent 
of the company issuing the policy, and puts it out of the power of 
the company to avoid its liability thereon, by stipulating in the 
policy, as was sometimes done, that he shall be considered the 
agent of the assured. The duty is expressly enjoined upon the 
company taking the risk, to cause the building to be examined by 
its agent, and full description thereof to be made by him, and the 
insurable value of the building to be fixed by such agent. The 
performance of this duty will enable the company to ascertain for 
itself the condition of the building, the nature of the risk, and de- 
termine the amount for which it is willing to write the policy. 
The responsibility is thus cast upon the insurance company of de- 
termining, by such examination, whether it will insure the building, 
and if so, for what sum; and when it so chooses to take the risk, 
issue its policy, and receive premiums upon it, there is no reason 
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why it should not be bound by its own examination and valuation. 
Hence the statute, we think, very wisely provides, that ♦ in the ab- 
sence of any change increasing the risk without the consent of the 
insurer, and of intentional fraud on the part of the insured," the 
company shall be liable; if the loss be total, then for the whole 
amount named in the policy; if partial only, then for the full 
amount of the partial loss; and in case there is more than one 
policy upon the property, each shall contribute to the payment of 
the whole or partial loss in proportion to the amount of insurance 
mentioned in each policy. 

If, after the policy is issued, there be any change in the condi- 
dition or surroundings of the property which increases the risk, 
without the consent of the insurer, or if there be intentional fraud 
on the part of the insured, these are regarded by the statute as 
matters of substance, and may defeat a recovery on the policy; 
but where there has been no intentional fraud on the part of the 
insured, a condition or situation of the property at the time of the 
insurance, which the examination, the agent is required by the 
statute to make, would have reasonably discovered, cannot, we 
think, be fn&de available for that purpose; nor can the insurer, in 
case the property is entirely destroyed, be allowed to show that 
the value of the property is less than the amount mentioned in the 
policy. 

It is contended by counsel for the plaintiff in error that the 
statute does not apply to this policy, because : (1) The policy 
contains an agreement essentially different fiom the terms of 
the statute, which, it is claimed, it was competent for the parties 
to make, and by which they are mutually bound; and (2) no exam- 
ination of the property was made by the agent of the company. 
And they further contend that, if the statute governs the policy, 
the statements in the application, of value, and condition of the 
property, constituted an intentional fraud. 

The statute rests upon considerations of public policy; one of its 
purposes being to exact of insurance companies doing businese in 
this state reasonable diligence and care to avoid improper risks 
and overinsarance, by requiring their agents to make personal ex- 
amination of the property, and fix its insurable value, before writ- 
ing the insurance. Well-regulated companies, after such examina- 
tion, would not take the risk if not a proper one, nor write a policy 
for an amount greater than the actual value of the property. The 
more effectuallv to accomplish this purpose, the statute has 
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provided that the company shall be liable on its policy, unless a 
change subsequently occurs increasing the risk, without its con- 
sent, or the assured has been guilty of intentional fraud; and, that 
in case of total loss, the company shall abide by the valuation it 
has placed upon the property. Under the rule of liability thus es- 
tablished by the statute, responsible companies are less likely to 
take risks recklessly, or for a sum greater than the value of the 
property; and persons whose buildings are insured receive pro- 
tection against the injustice resulting from merely technical de- 
fenses, founded upon the many conditions inserted in the policy, 
formerly resorted to. The statute cannot be treated as conferring 
upon the assured a mere personal privilege which may be waived 
or qualiiied by agreement. It has a broader scope. It moulds 
the obligation of the contract into conformity with its provisions, 
and establishes the rule and measure of the insurer's liability. 
Terms and conditions embraced in the policy inconsistent with the 
provisions of the statute are subordinate to it, and must give way. 
The stipulations of the policy that the loss or damage shall be esti- 
mated according to the true value of the property at the time of 
the fire, and that no suit shall be maintained until the amount 
shall be fixed by an award, are in conflict with the statute, and 
therefore inoperative; and evidence in support of the defenses 
founded on them was inadmissible. And, since the loss of the 
property was total, and the statute fixes as the measure of dam- 
ages the amount mentioned in the policy, and makes the company 
liable therefor in the absence of any change increasing the risk, or 
of intentional fraud, it follows that the statements in the applica- 
tion of the value of the property, and its condition, were immaterial, 
upon which the insurer had no right to rely, and could not be 
fraudulent. 

Nor do we think the operation of the statute can be defeated by 
the neglect of the agent to make the examination, or fix the insur- 
ance value of the property as it requires. The duty of the com- 
pany is to obey the law, and its disreg'ard of that duty can give it 
no greater rights than the observance of it would. It is obvious 
that, if insurance companies were exempted from the operation of 
the statute by the omission of their agents to comply vnth its pro- 
Tidons, the statute would be practically annulled and its object 
defeated. 

Authorities are not wanting in which statutes of a similar nature 
have been given construction, which sustain, in principle, the 
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views here expressed. A statute of SUssouri eoacted that "no 
misrepresentation made in obtaining or securing a policy of in- 
surance on the life or lives of any person or persons shall be 
deemed material, or render the policy void, unless the matter mis- 
represented shall have actually contributed to the contingency or 
event on which the policy is to become due; and whether it so 
contributed in any case shall be a question for the jury In an- 
swer to a suit upon a policy issued by a foreign company to a citi- 
zen of that state, after the statute went into effect, it was alleged 
that the policy contained a provision that the answers of the as- 
sured to the questions contained in the appHcation should consti- 
tute warranties, and that, if the policy should be obtained through 
fraud, misrepresentation, or concealment, it should be absolutely 
void. It was further alleged that the answers in several particu- 
lars were false, but not that the matters in regard to which they 
were false contributed to the death of the assured. The plaintiff 
demurred, and the demurrer was sustained ; the court holding that 
the statute applied to all policies delivered in that state after it 
went into effect, and, where the provisions of the policy conflict 
with the act, the latter controlled. In the opinion of the court, af- 
ter referring to the case of Jeffries vs. Life Ins. Co., supra, and 
other cases, in which it was held that where a policy contained the 
provision that, if the statements in the application were not true, 
the policy should be void, the false statement of a fact avoided the 
policy, although it was not material to the risk. It was said by Dil- 
lon, C. J., " the legislature of Missouri conceived, and we think, 
wisely, that the promises held forth to the assured in the policies 
in general use were too often a delusion and a snare, and as the 
courts were powerless to correct the evil it ought to be cor- 
rected by statute." The learned judge further says: "We are of 
opinion that policies issued and delivered in Missouri, after the 
act took effect, fall within its protective operation, and as to such 
policies the act is to be treated as if incorporated in them. The 
general rule is that laws in existence are necessarily referred to in 
aU contracts made under such laws, and that no contract can 
change the law." 

White vs. Conn. Mut. Life Ins. Co. (4 Dillon, Circuit Court Beps., 
177); Wall vs. Equitable Life Assurance Society (32 Federal Bep., 
273), involved the construction of a Missouri statute which provides, 
that no policy on life hereafter issued by a company authorized to 
do business in this state shall, after payment of two full annual 
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premiums be forfeited or become void by reason of non-payment of 
premiums; and also provides for temporary insurance, and that 
upon the death of the insured during the term of temporary insur- 
ance, and where no condition of the policy is violated except non- 
payment of premiums, the company shall be liable for the full 
amount insured, as if there had been no default in payment. It 
was there held that a provision in a policy which required the pay- 
ment of three full annual premiums before the insured was en- 
titled to temporary insurance was void. The opinion of the court 
is by Brewer, J., in the course of which he says, it is insisted by the 
defendant that the statute " merely gives a right or privilege to 
the insured, which, like any other personal right or privilege, he 
may, for a sufficient consideration, waive; and that such waiver, not 
being forbidden by statute, is not contrary to public policy in any 
such sense as that the courts should refuse to enforce it." But the 
learned judge in answer to the claim of the defense said: "It is 
notorious that many insurance companies were rigorous in insisting 
upon forfeitures, sometimes under very inequitable circumstances, 
and there was no little public clamor by reason thereof. Such 
clamor prompted many legislatures to interfere, and seek by legis- 
lation to protect what they supposed the rights of the insured. 
Such seems to have been the thought of the Missouri legislature, 
and it evidently intended by its legislation to provide a fixed and 
absolute rule applicable •to all cases, absolute and universal be- 
cause if applied only in cases in which the policies were silent, or 
if it could be waived or changed, a child can see that it would pro- 
tect only so far as the insurance companies were willing." 

Chamberlain vs. N. H. Fire Ins. Co. (55 N. H., 249) was a case 
where the plaintiff, a mortgagee, insured the buildings on the 
mortgaged premises against loss by fire, in the defendant company. 
The policy provided that in case of loss, the insurance should be 
paid to the mortgagee, to the amount of the mortgage, and con- 
tained a condition that the policy should be void if the premises 
should become vacant without immediate notice to the company, 
and its consent indorsed thereon. The mortgagor afterward re- 
moved from the premises, and they remained vacant for several 
months, when they were destroyed by fire. A statute of New 
Hampshire then in force provided "that no policy should be 
avoided by reason of any mistake or misrepresentation, unless it 
appears to have been intentionally and fraudulently made; but the 
party insuring, in any action brought against them on such policy^ 
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may show the facts, and the jury shall reduce the amount for which 
such party would otherwise be liable, as much in proportion as the 
premiums ought to have been increased if no mistake or misrepre- 
sentation had occurred." In commenting upon this statute, Fos- 
ter, C. J., in the opinion of the court, says: ** The policy and pur- 
pose of the law were to promote honest and open fair dealing, to 
do equal justice, to protect the confidence reposed by the insivred 
in those with whom he may contract, and (especially disclaiming 
any reference to the defendant company) to spring the traps con- 
cealed in the mass of rubbish before the unwary traveler shall 
have put his feet in them; to prevent and prohibit, in short, the 
farce and fraud by which it has too often been found that the party 
apparently insured by the stipulations written on one side of a 
piece of paper, was uninsured by the condiiions involved in the in- 
surance typography indorsed upon the other side of the same 
piece of paper." And again he says, "the legislature of 1855 en- 
acted the substance of the law which is now expressed in sec. 2, ch. 
157, Gen. Stats., and every subsequent contract of insurance made 
in this state has been made in view of, and in subordination to, this 
law, which has thus been praotically incorporated into the contract." 
A statute of Wisconsin provided, that where real property in 
that state, insured against loss by fire, should be destroyed by 
fire without criminal fault of the assured, the amount of insurance 
written in the policy should " b^ taken and deemed to be the true 
value of the property at the time of such loss, and the amount of 
tlie loss sustained." This statute wafi construed in the case of 
Reilly vs. Franklin Ins. Co. (43 Wis., 449), where the plaintiff had 
policies on his property, issued by different companies, aggregating 
ten* thousand dollars. The policy issued by the defendant com- 
pany was for $1,000. The property was destroyed by fire, and 
suit brought on the policy. The answer alleged, as in this case, 
that it was provided in the policy that the loss or damage should 
be established " according to the true and actual marketable value " 
of the property at the time of the loss, which, it^was alleged in that 
case, did not exceed seven thousand dollars; and the defendant 
claimed, that it was only liable for its proportion of that sum, be- 
ing one-tenth of that amount. The plaintiff demurred to the an- 
swer, and the demurrer was sustained. It was insisted by the de- 
fendant that if the statute applied, it should be construed to mean 
that the amount of insurance written in the policy should be taken 
as prima facie the value of the property, so as, in case of total loss, 



Digitized by 



Google 



684 Report of Decidons. [-^ttgr., 

to place the onns of proving the real value upon the insurer instead 
of the insured; and, that the statute did not prevent the parties 
from agreeing in the policy that the true value of the property 
should be the measure of the loss, and the stipulation to that effect 
in the policy should control. But the court held otherwise. In 
the course of an able opinion by Cole, C. J., it is said, " The v^ords 
of the statute are neither obscure, doubtful, or ambiguous as to 
their meaning, and they therefore afford but little room for inter- 
pretation. In clear and precise terms they make, in case of total 
loss of real property without criminal fault of the assured, the 
amount of insurance written in the policy, the value of the prop- 
erty at the time of the loss; and that amount is fixed as the meas- 
ure of damages. It is analogous to a valued policy, only here the 
statute peremptorily declares what shall be deemed the value of 
the property at the time of loss, and what sum shall be paid as in- 
demnity. And as the intention of the legislature is obvious, the 
statute clearly prescribing that the amount of insurance written in 
the policy shall be deemed the true value of the property at the 
time of loss, it results that the above allegation (of the answer) is 
bad and shows no defense. For if the statute is to have effect as 
enacted, nothing is left open in the case to proof; ' the true and 
actual cash and marketable value of the property,' at the time it 
was destroyed, is not a matter to be inquired into, as the amount 
of insurance written in the policy jletermines the amount of the 
loss and fixes the extent of the recovery." Again he says, " We 
have no doubt that the statute applies to the policy; and so far as 
there is any conflict or inconsistency between it and the provisions 
of the policy, the statute must control. The law must be regarded 
as though written in the policy itself ; and the stipulation that 
the loss shall be established according to the actual cash market- 
able value of the property when destroyed, being in conflict vnth 
the rule of damages prescribed by the statute, must fall." 

In Thompson vs. St. Louis Ins. Co. (43 Wis., 459), the construc- 
tion given the statute in the preceding case of Beilly ts. Ins. Co., 
was approved, and it is there held that a stipulation in the policy, 
that the amount of the loss, in case of difference between the par* 
ties, should be settled by arbitration, and that no suit should be 
brought until an award was obtained ''fixing the amount," has no 
effect, and that neither an arbitration nor award need behad or 
averred. 
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To the same effect is Thompson ts. Ins. Co., 45 Wis., 388. In 
Bammessel vs. Brewers' Ins. Co. (43 Wis., 463), the answer alleged 
that the policy contained the condition that " all fraud or attempt 
at fraud, by false swearing or otherwise, should cause a forfeiture 
of all claim under the policy, and that after the loss the plaintiff 
made and doUvered to the defendant a false and fraudulent ac- 
count of the alleged loss and damages, duly sworn to by him, in 
which he falsely and fraudulently stated the actual cash value of 
the property, immediately before the fire, to be materially greater 
than it was. This was held to be no defense ; for, as the statutiB 
fixed the amount of recovery at the sum written in the policy, 
false statements of its value could not be material or constitute a 
fraud. And Cayou vs. Ins. Co. (68 Wis., 610) holds the same 
way. In the Oshkosh Gaslight Company vs. Germania Fire Ins. 
Co. (71 Wis., 454), the court say: "The statute must be regarded 
as a part of the contract of insurance, and the amount written in 
the policy as liquidated damages agreed upon by the parties ; and 
this is so notwithstanding other clauses in the policies inconsistent 
therewith." And the Supreme Court of Maine, speaking of a sim- 
ilar statute of that state, and its effect on policies issued after its 
adoption, says: ''The act is to be regarded as included in and a 
part of the policies issued since its passage. Nor is this any 
hardship upon the parties, for all are deemed to have contracted 
with knowledge of its existence, and subject to its provisions :" 
Emery vs. Piscataqua F. & M. Ins. Co., 52 Me., 322, 326. 

The law, as we conceive it to be, was administered in the trial 
court, and the circuit court committed no error in affirming its 
judgment. Judgment affirmed. 
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SUPREME COURT OF OHIO. 



STATE EX BEL., Attobney-Gsneral, 

WESTERN UNION IklUT. LIFE & AGO. SOCIETY.* ^ 

Corporations organized nnder section 3t>30 of the Revised Statutes, whieh do 
not comply with the laws regnlatin^ regular mutual life insurance com- 
panies, have no power to issue policies guarantying any iixed amount to 
be paid at the death of the member, ^' except such fixed amount shall be 
conditioned upon the same being realized from the assessments made on 
members to meet it;" and those corporations so organized which do com- 
ply with such laws are authorized to issue endowment policies ^' promis- 
ing to pay to members during life any sum of money or thing of value." 
Such Ohio corporations are not permitted to do business in auo her state 
upon substantially the same basis and limitations as thev are m Ohio, 
\i^en by the laws of such other state they are not permitted to issue such 
endowment policies, nor any policy of insurance so conditioned, nor any 
that does not specify the sum of money to be paid, and unconditionally 
obligate such corporation to pay the amount so specitied, to the bene- 
ficiaries of such payment; and corporations organized on the assessment 
plan under the laws of such other state are not entitled to do business in 
this state. 

The business, which corporations of other states organized to insure llyes of 
members on the assessment plan '^ shall be p<^rmitted to do in this state," 
under the provisions of section 3630e, Rev. St., is that contemplated by 
section 363D, which does not include the business of insuring the lives of 
members for the benefit of others than their families and heirs. A cor- 
poration of another state organized for insuring lives upon the plan of 
assessments upon its members, without other limitation than that the^ 
policy-holder shall have an insurable interest in the life of the member, ' 
IS not embraced within either of said sections. 

That clause of section 3630 of the Revised Statutes which provides that 
''such company or association shall not be subject to the preceding sec- 
tions of this chapter.'' does not apply to corporations of other stated 
organized for insuring the lives of members for the benefit of others than 
their families and heirs. Corporations of that class are not entitled to 
transact any business of insurance in this state until they procure from 
the superintendent of insurance a certificate of authority so to do; nor 
can any person act as agent in this state for such company until a license 
to do so IS procured from the superintendent of insurance, as required by 
section 3604, id. Such licenses continue in force, unless suspended or 
revoked, until the 1st day of April of the year next after the date of their 
issue, and no longer. 

When a foreign corporation, doing business in this state, is exercising its 
franchises in contravention of the laws thereof, it may be ousted there- 
from by proceedings in quo warranto. 

* Deoition rendered. March 4, 1890. 
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David K. Watson, Attorney-General, and R. A. Habrison, f</r 
Flainlif. 

C. D. BoBEBTSON, for Defendant. 

Williams, J. 

It is contended in behalf of the plaintiff that the defendant is not 
entitled to carry on its business of insurance in this state, and that 
it is therefore exercising its franchises here in conixayention of law, 
because (1) Ohio corporations, organized under section 3630 of the 
Bevised Statutes, are not permitted to do business in the state of 
Michigan on substantially the same basis and limitations as they 
are in Ohio; (2) the law under which the defendant is organized 
authorizes it to engage in the business of insuring lives on the plan 
of assessments upon surviving members without other restriction 
than that policy-holders shall have an insurable interest in the 
lives of the members, which companies organized for the mutual 
protection of its members within this state are not permitted to do; 
and (3) the defendant has failed to comply with the laws of this 
state, which require that such corporations shall obtain annually 
from the superintendent of inburance a certificate of authority and 
licenses to their agents to do business in this state. 

1. The business of life insurance, and the terms and conditions 
upon which foreign companies may be admitted to carry on that 
business, are regulated in this state by statute; and the right of 
the defendant to transact its business of insurance within the state, 
if possessed by it, must be derived, it is conceded, from section 
3620e, Bev. St., which is as follows: — 

Any corporation, company, or association organized under the law of any 
other state to insure lives of members on the assessment plan, and authorized 
to transact the business contemplated in section thirty-six hundred and 
thirty, shall be permitted to do such business, to wit, the business contem- 
plated in section thirty-six hundred and thirty, in this state, by first comply- 
ing with the laws of the state of Ohio, regulating corporations, companies, or 
associations organized for the mutual protection of its members within this 
state, upon obtaining from the superintendent of insurance of this state a 
certificate of such compliance, which certificate shall not be granted until 
such foreign corporation, company, or association shall have appointed an 
agent or attorney within this state upon whom service of process may be 
had: provided, that the superintendent of insurance shall not be required to 
issue certificates to do business in Ohio to an agent of any such corporation, 
company, or association organized in any state in which such Ohio corpora- 
tions, companies, or associations are not permitted to do business on substan- 
tially the same basis and limitations as they are in Ohio. 

In view of the proviso contained in this section it becomes impor- 
tant to determine upon what basis and limitations Ohio corporations 
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are permitted to do business in Ohio. These are ascertained by 
reference to sections 3630 and 3630c of the Bevised Statutes. The 
former section is as follows: — 

Section 3630. A company or association may be organized to transact the 
business of life or accident insorance on the assessment plan, for the purpose 
of mutual protection and relief of its members, and for the payment of stipu- 
lated sums of money to the families or heirs of the deceased members of such 
company or association and may receive money either by voluntary donation 
or contribution, or collect the same by assessment on its members, and may 
accumulate, invest, distribute, and appropriate the same in such manner as 
it may deem proper; that all accumulations and accretions thereon shall be 
held and used as the property of the meuibers, and in the interest of the 
members, and shall not be loaned to, used, appropriated, or invested for the 
benefit of any officer or manager of such company or association; and pro- 
vided that no company or association shall issue a certificate for a greater 
amount than such company or association shall be able to pay from the pro- 
ceeds of one assessment; and such company or association shall not be subject 
to the preceding sections of this chapter 

It is provided in section 3630c that — 

No such corporation, company, or association issuing endowments, certifi- 
cates, or policies, or undertaking or promising to pay to members during life any 
sum of money or thing of value, or certificate or policy guarantying any fixed 
amount to be paid at death, except such fixed amount or endowments shall 
be conditional upon the same being realized from the assessments made on 
members to meet them, shall be permitted to do business in this state until 
they shall comply with the laws regulating regular mutual life insurance 
companies. 

Whatever powers sach companies possess are derived exclusively 
from the laws of this state, and the limitations and restrictions 
imposed upon them by those laws, both with respect to the classes 
of business they may transact and the mode of doing it, operate 
upon them as well when doing business outside of the state as 
within it. Their corporate capacity in these respects cannot be 
enlarged by the laws of any other state in which they may be per- 
mitted to do business. By the plain provisions of these statutes 
no company organized under section 3630, unless it complies with 
the laws regulating regular mutual life insurance companies, can 
issue any policy guarantying any fixed amount to be paid at death, 
'* except such amount shall be conditional upon the same being 
realized from the assessments made on members to meet them." 
In other words, tbe obligation of the policy, and the only one the 
company can thus contract, is to pay upon the death of the mem- 
ber such sum, and only such, as may be realized from the assess- 
ments made on members to meet it. The policy does not create 
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an unconditional obligation to pay the amount specified in it, nor 
has the company corporate power to issue such policy, or contract 
such obligation, in this state or elsewhere. Then those companies 
so organized, which do comply with the laws regulating mutual life 
insurance companies, are authorized to issue endowment policies, 
undertaking to pay members " during life any sum of money or 
thing of value," and policies guarantying a fixed amount to be paid 
at death. These are the basis and limitations upon which such 
companies are authorized to c!o business in Ohio, and the question 
to be determined here is whether they are permitted by the laws 
of Michigan to do business there upon substantially the same basis 
and limitations. It is not enough that they be permitted there to 
exercise some of their franchises, or transact a part only of the 
business they are authorized to do in Ohio, buj; they must ihere 
be permitted to do substantially the same business, upon substan- 
tially the same terms and conditions, as they are in Ohio. If, by 
the laws of Michigan, any substantial limitation or restriction is 
placed upon such Ohio companies in regard to the character or 
extent of the business they may transact there, to which they are 
not subject in Ohio, it cannot be said that they are permitted to 
do business there upon substantially the same basis and limitations 
as they are in Ohio. 

By section 15,of ihe Michigan statute, under which it is admitted 
by the answer the defendant was re-organized, it is provided that — 

Every policy or certificate issued by any corporation in that state, and doing 
business under that act, and promising a payment to be made upon a con- 
tingency of death, or of disability by accident, shall specify the sum of money 
it promises to pay upon such contingency insured against, and the number 
of days after satisfactory proof of the happening of such contingency, at 
which such payment should be made; and that upon the occurrence of such 
contingency, unless the contract shall have been voided by fraud or by breach 
of its condition, the corporation shall be obligated to the beneficiaries of 
such payment at the time and to the amount specified in the policy or certifi- 
cate; and that this indebtedness shall have priority over all indebtedness 
thereafter incurred, except as provided in case of the distribution of assets 
of an insolvent corportion. And section 17 of the same act provides that no 
corporation or association organized under the laws of any other state for the 
purpose of insuring lives or furnishing accident indemnity upon the co- 
operative assessment plan shall be authorissed to do busines in Michigan until 
it shall have obtained a certificate of authority £h>m the commissioner of 
insurance of that state, and that no such certificate of authority shall be 
issued unless the corporation or association applying therefor ''has in force 
policies of insurance upon which the proceeds of one assessment will pay the 
highest amount insured upon each of the lives of the members for which the 
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assessment is levied, the full amount agreed to be paid upon the death of any 
one member, and that it is paying, and for twelve months next preceding has 
paid, the highest amount named in its policies or certificates in fall. 

Thus it appears that by the laws of Michigan every policy issued 
by a corporation in that state '' promising a payment to be made 
upon a contingency of death, * * * shall specify the sum of money 
it promises to pay, * * * and upon the occurrence of such con- 
tingency * * 'C the corporation shall be obligated to the benefi- 
ciaries of such payment ^ "^ '*^ io the amount specified iii the 
policy," and no certificate of authority to do business in Michigan 
shall be issued to any corporation or association organized under 
the laws of any other state unless for the twelve months next pre- 
ceding it has paid, and is paying, the fuU amount named in its 
policies, nor unless it has in force policies upon which the proceeds 
of one assessment will pay the highest amount insured upon the 
lives of the members for which the assessment is levied, the full 
amount agreed to be paid upon the death of any one member; 
while, as we have already seen, corporations organized under the 
Ohio statute are not obligated to pay the full amount specified in the 
policy, but only such sum as may be realized from assessments made 
on its members, and their policies must so proride. They are 
incapable of making any other contract, or issuing any policy of 
insurance not so conditioned, unless they comply with the laws 
regulating mutual life insurance companies, in which event they 
are permitted, in Ohio, to issue endowment policies. 

It is admitted by the answer that the laws of the state of Michi- 
gan do not permit endowment policies to be issued or contracts of 
that kind to be made by corporations organized to do business on 
the assessment plan, and for that reason the commissioner of insur- 
ance of that state refused to issue his certificate of authority to an 
Ohio company organized under section 3630 to do business in that 
state. Whether, therefore, the Ohio corporation does or does not 
comply with the laws regulating regcdar mutual life insurance com- 
panies, it is not, in either event, permitted to do business in the 
state of Michigan upon substantially the same basis and limitations 
as it is in Ohio. 

2. Does the defendant come within the class of companies which, 
under the provisions of section 3630, may be admitted to do busi- 
ness in this state? It will be observed that only companies 
organized under the laws of any other state to insure the lives of 
members on the assessment plan and authorized to transact the 
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busmess contemplated in section 3630, are entitled to do business 
in this state, and, furthermore, that it is only the business contem- 
plated in section 3630 that such companies shall be permitted to 
transact The language of the statute is "any corporation, com- 
pany, or association, organized under the laws of any other state 
to insure lives of members on the assessment plan, and authorized 
to transact the business contemplated in section thirty-six hundred 
and thirty, shall be permitted to do such business, to wit, the busi- 
ness contemplated in section thirty-six hundred and thirty, in this 
state," upon the conditions therein specified. As often as the 
question has been presented, it has been held by this court that 
section 3630 does not contemplate or permit the business of insur- 
ing the lives of members otherwise than for the benefit of their 
families and heirs: In State vs. Moore (38 Ohio St., 7), it is decided 
that " a company of another state, organized for ' insuring lives on 
the plan of assessment upon surviving members,' without limitation, 
does not come within the class of companies provided for in section 
3630 of the Bevised Statutes. That section does not embrace 
companies insuring the lives of members for the benefit of others 
than their families and heirs." And in State vs. Moore (39 Ohio 
St., 486), the relator, a New York corporation, organized on the 
assessment plan, and authorized by the law governing it to issue 
policies payable to the legal representatives of the member, or to 
any beneficiary designated by such member, sought to compel, by 
mandamus, the insurance commissioner of this state to issue to it 
the necessary certificate entitling it to do business in this state. 
But the writ was refused. Doyle, J., in the opinion, after quoting 
the above paragraph of the syllabus in State vs. Moore (38 Ohio 
St., 7), says: "The principle thus announced would exclude the 
relator uoless the law has been changed by subsequent legislation." 
The legislation has not in this respect been changed. It is 
admitted by the pleadings that the defendant is authorized by the 
law of its re-organization to issue policies on the lives of its mem- 
bers for the benefit of any person who has an insurable interest in 
such life. By section 15 of the Michigan statute, set out in the 
petition, it is provided that corporations doing business under the 
act shall not issue any policy "upon a life in which the beneficiary 
has not an insurable interest;" and it is further provided by the 
same section that any member "shall have the right at any time, 
with the consent of such corporation or association, and with the 
oonsent of the beneficiary, if he be a creditor, to make a change in 
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his beneficiary/' within certain specified limits; and, further, that 
" such corporation shall not issue policies or certificates to hese- 
ficiaries as a creditor or creditors that do not state that they are for 
collateral security, payable as the interest of such beneficiaries 
may appear; and in every such case said creditor or creditors 
shall only be entitled to such portion of the amount inanred 
(not exceeding the face of the policy) as shall cover the indebted- 
ness of the member to said creditor at the date of his deatL" 
And section 17 of the same statute provides that " no corporation 
or association organized or doing business under or by virtue of 
the laws of any state or territory of the United States, or District 
of Columbia, or foreign country, for the purpose of insuring Uycb, 
or furnishing accident indemnity upon the co-operative assessment 
plan, shall be authorized to do business in the state until it shall 
have obtained a certificate of authority from the commissioner of 
insurance of this state, as hereafter provided, Hor unless the state 
or territory of the United States, or District of Columbia, or foreign 
country under whose laws such corporation or association is 
organized, shall extend the right to such corporations of this state 
to do business in such state, territory of the United States, District 
of Columbia, or foreign country, upon similar conditions to those in 
this act prescribed." The defendant is therefore not entitled to 
carry on its business in this state, and the superintendent of 
insurance may rightfully withhold from it license and authority 
to do so. 

3. It is alleged in the answer that the superintendent of insur- 
ance, on the 13th day of September, 1886, authorized the defendant 
to transact business in this state; but it is admitted that neither 
the defendant, nor any agent of the defendant, has received any 
certificate or license from him since that date, and that it has con- 
tinued to carry on its business in Ohio without other liceoFe or 
authority than that first granted it. The claim of the defendant 
is that when it obtained from the superintendent of insurance the 
certificate provided for in section 3630e, it was placed in all 
respects upon the same footing as companies organized under sec- 
tion 3630, and is therefore entitled to the benefit of the last clause 
of that section, which provides that '* such company or association 
shall not be subject to the preceding sections of this chapter." 
We regard the case of State vs. Moore (38 Ohio St), supra, decisive 
of this claim, adverse to the defendant. The relator in that case 
claimed that by reason of the clause referred to in section 
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and the proTioioiis of the supplementary act of April 12, 1880, 
which enacted section 3630e, substantially as it is now, so far as it 
affects this question, it was exempt from the operation of section 
3604, which was then and is now in the same chapter with section 
3630. The statute under which the relator in that case was 
organized authorized it to engage in the business of insuring lives 
on the plan of assessments upon its surviving members, without 
other restrictions than that the policy-holders should have an 
interest in the lives of members; and it was held, as before noticed, 
that such companies did not come within the provisions of section 
3633, and that the relator was subject to the preceding sections of 
the chapter. In the opinion of the court, White, J., says: ''The 
character of the company or association authorized to do business 
UQ ler section 3330 is thus described in the section: — 

A company or association may be organized for the purpose of mntual pro- 
tection and relief of its membersi and for the payment of stipulated sums of 
money to the families or heirs of the deceased members of such company or 
association, and may receive money, either by voluntary donation or con- 
tribution, or collect the same by assessment on its members; * * * and such 
association shall not be subject to the preceding sections of this chapter. 

It is companies and associations of this character alone that are 
exempt from the operation of the preceding sections of the act, and 
this exemption is allowed on account of the limited nature of the 
life insurance they are authorized to asBume, being confined to 
insurance for the benefit of the families and heirs of the members." 
We have already seen that the defendant is engaged in the busi- 
ness oi insuring lives upon the plan of assessments upon surviving 
men^bers without other restriction than that policy-holders shaU 
hav3 an insurable interest in the lives of the members, and it is not 
within the class of companies provic^ed for in section 3630, and 
therefore not exempt from the operation of the preceding sections 
of that chapter. One of these sections (3604) provides that " no 
company organized by act of Congress, or under the laws of any 
other state of the United States, shall transact any business of 
insurance in this state until it procures from the superintendent of 
insurance a certificate of authority so to do;" and it further pro- 
vides that no " person or corporation shall act as agent for any 
such company in procuring applications for insurance, taking risks, 
or in any manner transacting the business of insurance, until such 
person or corporation procures from the superintendent of insur- 
ance a license so to do." And by the provisions of section 3616 
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all licenses so granted "shall continue in force, unless suspended 
or revoked, until the 1st day of April of the year next after the 
date of their issue/' We are of the opinion that the license granted 
to the defendant and its agents on the 13th day of September, 1886^, 
expired on the 1st day of April ensuing, and that siuce that time 
the defendant has been doing business in this state without 
authority of law. 

4. The defendant, availing itself of the rule that the demurrer 
searches the record and reaches the first defective pleading, con- 
tends that the facts averred in the petition do not entitle the 
plaintiff to the relief demanded. It appears from the petition 
that the defendant is a corporation organized under the laws of the 
state of Michigan, and the contention of the defendant is that quo 
warranto cannot be maintained against it in this state, because it 
can be ousted of its franchises only by the sovereignty which 
bestowed them. Undoubtely the franchises which a state has con- 
ferred upon a corporation cannot be taken from it by the act of 
another state or by the judgment of its courts: Mor. Priv. Corp., 
§ 659. The purpose of this action, however, is not to deprive the 
defendant of the franchises with which it has been invested by the 
laws of the state creating it, but to inquire into its authority to 
carry on its business in this state, and, if found to be exercising its 
franchises in this state in contravention of the laws thereof, to oust 
it therefrom. It is provided by section 6761 of the Revised 
Statutes that the civil action of quo warranto may be brought in 
the name of the state against a corporation when it claims or has 
exercised " a frnnchise, privilege, or right in contravention Of law." 
There can be no doubt of the power of the legislature to prescribe 
the terms and conditions upon which foreign corporations may be 
admitted to do business in this state. It was held in Telegraph 
Co. vs. Mayer (28 Ohio St., 521), that "foreign corporations can 
exercise none of their franchises or powers within this state except 
by comity or legislative consent. That consent may be upon such 
terms and conditions as the general assembly, under its legislative 
power, may impose." It was said by Johnson, J., in the opinion of 
that case, that foreign corporations "may be excluded from the 
state altogether, or admitted on such terms as the state may pre- 
scribe." Before exercising their franchises in this state such cor- 
porations must, of course, comply with the conditions so imposed. 
Without such compliance the exercise of their franchises in the 
state would be in contravention of the laws of the state, and, as 
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just noticed, section 6761, Bev. St., expressly authorizes the action 
of quo warranto to be brought by the state against a corporation 
which claims or has exercised a franchise or privilege in contraven- 
tion of law. This statute is not limited to corporations organized 
under the laws of Ohio, but applies to corporations generally. If 
it had been intended to confine the application of the statute to 
domestic corporations, apt language for that purpose would doubt- 
less have been employed. We hold that a foreign corporation, 
which is carrying on its business, and making contracts in that 
behalf, in this state, is exercising therein its corporate franchises^ 
from which, when exercised in contravention of the laws of the 
state, it may be ousted by proceedings in quo warranto. The 
proper judgment in such case is not to oust the corporation from 
the franchise of being a corporation, or from any of the franchises 
conferred on it by the law of its creation, but from the exercise 
of its franchises in this state. Demurrer sus*iained, and judgment 
of ouster. 



UNITED STATES CIRCUIT i OURT. 

EASTERN DISTRICT OF ARKANSAS. 



MARINE INS. CO. 

ST. LOUIS, I. M. & S. RT. CO.*j 

A cotton compress company agreed ^vith a railroad company that the latter 
^oiild transport cotton, received at certain sheds or the railroad, to its 
compress, tiie railroad giving bills of lading for cotton so received to be 
transported after compress. The plaintiff insured certain cotton thus 
delivered and^ alleging that it was destroyed through negligence of the 
railroad, claimed to be subrogated to the right of compensation. 

Held, The insured need not be joined in the action ; which may be brought 
by the insurer in its own name. ^ 

Held, Th&t a city cannot lease a public street for private use. 

Held, That the railroad was liable for damages resulting from a nuisance in 
allowing cotton to accumulate on the street adjacent to its sheds until 
the street was virtually impassable ; and press of business is no excuse. 

Held, Where the contract of insurance was made in another state, it cannot 
be alleged that the insurance company was not authorized to do business 
in the state where the suit was brought. 

• DeciMon rirudered, Febraftry 10. 18*. 0. 
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U. M. k G. B. BofiOE, E. W. Ktmbat.l, and Sandbbs k Watkins, for 
Plaintiff. 
John M. Moobe and Dodge & Johubon, for Defendanf, 

Caldwell, J. 
This suit was brought to recoyer the value of certain cotton de- 
stroyed by fire in the city of Little Bock on the 14th day of 
November, 1887. The plainti£f, Marine Insurance Compai-y, a cor- 
poration created by the laws of Great Britain, brought the suit 
against the defendant, the St Louis, Iron Mountain & Southern 
Bailway Company, a corporation created by the laws of this state, 
and alleged that prior to the 20th day of^ September, 1887, the 
Union Compress Company was engaged in compressing cotton bales 
for transportation; that its compress was located in Argenta, im- 
mediately opposite Little Bock, on the north side of the Arkansas 
Biver; that the defendant was a common carrier, owning and oper- 
ating a railway that formed a connection between certain sheds of 
the compress company, situated at the intersection of Main and 
Water Streets, in Little Bock, and its compress, in Argenta; that 
prior to that time the defendant had agreed with the compress com- 
pany that it would transport the cotton in bales that might be re- 
ceived at said sheds in Little Bock, across the river, to the compress, 
for compression; that, for the purpose of realizing and increasing 
the compensation thus agreed upon, the defendants made said 
sheds a receiving station for all cottoD,in common or uncompressed 
bales, that might be delivered there, giving bills of lading for aU 
cotton deposited there, upon application of consignors, to any point 
in the United States or Europe, to which it might be consigned, 
reserving in the bills of lading the right to have the cotton com- 
pressed; that while this contract was in force B. E. Douglas & Co. 
and the Howell Cotton Company placed certain bales of cotton in 
said sheds, for future compression and shipment, and took out poli- 
cies of insurance against loss or damage by fire on the same from 
the plaintiff; that the defendant did not remove the cotton that 
was received at the sheds from time to time, but suffered it to ac- 
cumulate until the sheds became full, and the cotton was piled out- 
side, clear across Main Street, leaving only a narrow passage- way 
for footmen, with bales of cotton on either side, thus creating a 
public nuisance in the street; that defendant neglected and refused 
to remove the cotton thus accumulated until the 14th day of No- 
vember, when the pile of cotton in the street caught fire, from acci- 
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dent or otherwise, and extended thence to the sheds, which were 
burned, together with the insured cotton above named ; that the 
insurance covered the full value of the cotton, which had been paid 
bv the plaintiff to the insured. The defendant demurred to the 
complaint because the insured, Douglas & Co., and the Howell 
Cotton Company were not made parties. 

Our statute requires that '' every action must be prosecuted in 
the name of the real party in interest:" Mansf. Dig., § 4933. It also 
provides that, " where the assignment of a thing in action is not 
authorized by statute, the assignor must be a party, as plaintiff or 
defendant" Section 4984. The latter section has no application 
to the present case. The complaint does not allege any assignment. 
The right of the insurance company that has paid a loss to recover 
of the wrong-doer, after payment of the loss, does not depend upon 
contract, agreement, stipulation, or privity: Sheld. Subr., § 1. The 
right of subrogation is sometimes spoken of as an " equitable as- 
signment," but that is only a convenient figure of speech. From 
the time of the insurance the insurer has a pecuniary interest in 
the thing insured, and he becomes entitled to a legal remedy when- 
ever he suffers a loss by reason of that interest, and it appears that 
the loss has been occasioned by the wrongful act of another. Of 
course, he has no right of action until he has paid the loss to the 
insured, because until that time he has suffered no damage. In 
Deshler vs. Dodge (16 How., 622), the plaintiff brought replevin for 
bills that had been assigned to him,and it was held that he was not 
suing in the character of assignee. So it has been held that, when 
a note is made payable to bearer, a transferee thereof does not hold 
by assignment, and that an executor holding under a will of his 
testator does not hold as assignee: Bushnell vs. Kennedy, 9 Wall. 
387, and cases cited. In Insurance Co. vs. Insurance Co. (129 U.S., 
462), the court says: — 

From the very natare of the contract of insuraDce, as a contract of indem - 
nity, the insurer, upon paying to the assured the amount of a loss, total or 
partial, uf the goods insured, becomes, without any formal assignment,or any 
express stipulation to that effect in the policy, subrogated in a corresponding 
amount to the assured's rights of action against the carrier, or other person 
responsible for the loss, and in a court of admiralty may assert in his own 
name that right of the shipper. 

In respect of parties plaintiff the first section of our Civil Code 
above cited renders our practice similar to that prevailing in the 
admiralty courts. It has been held under its provisions that the 
holder of a promissory note payable to order might sue on it 
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without joining the payee, though the latter had never indorsed it: 
Heartman vs. Franks, 36 Ark., 504. And it is held that, under the 
reformed codes of procedure, the action of the insurance company, 
in cases of this sort, may be brought in the name of the insurer: 
Sheld. Subr., §230 ; Swarthout vs. Railway Co., 49 Wis., 625; Insur- 
ance Co. vs. Railway Co., 73 N. Y., 405. Where the value of the 
property destroyed exceeds the insurance paid, then the suit must 
be brought in the name of the insured (Insurance Co. vs. Railroad 
Co., 3 Dill., 1); though doubtless, under our system of practice, the 
insurer might be joined where the joinder would not oust the juris- 
diction of the court: Crandall vs. Transportation Co., 16 Fed. Rep., 
75. But, as it is alleged in the complaint in this cause that the 
plaintiff has paid the insured the full value of the property de- 
stroyed, it is plain that the latter have no interest in the present 
controversy, and hence that they are not necessary parties. 

That the plaintiff is suing in its own right, and not as assignee of 
the insured, although its title may be in some sense derivative 
through them, is a proposition that is made equally obvious by the 
decision in Railroad Co. vs. Dow, 120 U. S. , 287. In that case Dow 
and others, acting as trustees under a mortgage, had expended 
money in taking up a prior mortgage, given to secure a debt bear- 
ing the conventioual rate of interest of 10 per cent per annum, the 
legal rate being 6 per cent per annum. The trustees brought suit^ 
claiming that they were entitled to enforce the prior mortgage, and 
that, standing in the shoes of the mortgagee,they should be allowed 
interest on the debt secured by the mortgage at the conventional 
rate; but the court refused to entertain this view, and held that 
after payment the trustees could claim no more than 6 per centum 
per annum. The court said : '^ The right of subrogation is not 
founded on contract. It is a creature of equity, is enforced solely 
for the purpose of accomplishing the ends of substantial justice, 
and is independent of any contractual relations between the par- 
ties." And in Johnson vs. Barrett (117 Ind., 551), the court says: 
" Subrogation is the substitution of another person in place of a 
creditor, so that the person substituted will succeed to all the rights 
of the creditor, having reference to the debt due him. It is inde- 
pendent of any merely contractual relations between the parties to 
be affected by it, and is broad enough to include every instance in 
which one party is required to pay a debt for which another is 
primarily answerable." The demurrer was overruled. 
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The defoDdant then filed an answer, admitting the contract be- 
tween it and the Union Compress Company ; but it denied that it 
had made the cotton sheds in Little Bock a receiving station for 
the shipment of cotton; asserted that the cotton in the sheds was 
solely in the possession and under the control of the compress com- 
pany ; denied that it ever induced shippers to deliyer cotton at the 
sheds, or that it ever permitted cotton unreasonably to accutuulate 
at that place ; denied that it had participated in the creation of. a 
public nuisance in the street ; denied all carelessness ; and asserted 
that the insured were stockholders and ofiBcers of the compress 
company, and that by storing the cotton in the sheds they had con- 
tributed to the losF thereof. The defendant pleaded further that 
the plaintiff was a foreign corporation, doing business in the state 
of Arkansas, and that at the time of the issue of the policies it had 
never complied with the requirements of a statute of that state 
mentioned in the opinion of the court. 

The cause was tried before a jury, when the following facts ap- 
peared in evidence: The cotton sheds referred to were located on 
the comer of Main and Water Streets, in Little Bock, two streets 
that cross each other at right angles; the latter street running 
parallel with the Arkansas Biver, which was near by. At that point 
Main Street approaches the river by a steep descent, and is there- 
fore rarely used, except by footmen, by whom it was much used, 
mainly in going across Water Street to a club-house built near the 
river, and for the purpose of crossing the river on several skiff fer- 
ries that landed at the foot of Main Street. On Water Street the de- 
fendant operated its railroad, which had a switch made for the pur- 
pose of receiving cotton from a platform built in front of the cotton 
sheds by the compress company. By the terms of the agreement be- 
tween the compress company and the defendant, made early in Sep- 
tember, 1887, the defendant was to take cotton in common bales deliv- 
ered at the sheds to Argenta for compression, for the price of two 
dollars a car; and, as common carriers preferred to have the cotton 
compressed for the convenience of transportation, it was agreed that 
the compress company shotdd load the cotton on cars to be provided 
by the defendant in Little Bock, whence it was to be carried to the 
compress in Argenta, and there compressed by it, and reloaded on 
cars for further shipmentto any point to which it might be consigned ; 
the compress company insuring the cotton from loss by fire while 
it might be lying at the sheds, and subsequently, until reloaded on 
the cars after compression, for the benefit of the defendant, all for 
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the price of thirteen cents for each hundred pounds of cotton. 
The Memphis & Little Bock Railroad Company also had a like 
arrangement with the compress company, but it had no access to 
the sheds in Little Bock, and could only get the cotton to be 
shipped by its line by a side track running by the compress build- 
ing, in Axgenta. The custom of doing this business was of some 
years' standing, and had its origin in a like agreement between the 
Little Bock Oil & Compress Company and the defendant. The 
Union Compress Company was organized in June, 1887, and suc- 
ceeded to the property and business of the former company; and 
at the beginning of the cotton season of that year it renewed and 
continued the agreement that previously had been acted upon. 
The customary manner of doing the business was as follows: Any 
shipper in Little Bock, having cotton to ship to any point in the 
United States or Europe, would take it to the cotton-sheds, and 
thereupon the compress company would give him a receipt for the 
same, in the form of a printed warehouse receipt. This the ship- 
per would take to the office of the defendant, or to that of the 
Memphis & Little Bock Baili'oad Company, which would take up 
the receipt, and would give to him a bill of lading for the trans- 
portation of the cotton to its final destination in Europe or America 
reserving in the bill of lading the right to compress the cotton so 
received. Upon this the railway company notified the shipment to 
the compress company, which at once insured the cotton for the 
benefit of the railway company, as above stated. 

It appeared that very large quantities of cotton were thus re- 
ceived by the compress company during the three months imme- 
diately preceding the fire. The evidence showed that the defend- 
ants had not furnished cars to remove the cotton thus deposited; 
that the place where it was deposited was near the business centre 
of the city; that the compress company exercised control over its 
sheds and grounds in Little Bock; but that at the compress in 
Argenta there was a shipping clerk, whose salary was paid by the 
compress company and the defendant jointly. At the time of the 
fire the cotton had accumulated at the sheds until there were from 
3,600 to 4,000 bales at that place. The sheds had been filled to 
overflowing, until a lower story on Water Street, not intended for 
the storage of cotton, had been filled, after which cotton was placed 
outside, on the platform utilized in loading it on caxs, and then it 
had been piled across Main Street, which was shown to be a public 
street, leaving only a narrow way for footmen to pass, as above 
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stated. At the time of the fire there were thus deposited 1,463 
bales of cotton for which bills of lading had been given by the 
defendant, and 1,211 bales for which the Memphis and Little Rock 
Eailroad Company had given bills of lading. The rest of the cot- 
ton, including that to which this suit directly relates, was un- 
billed. There was evidence to show that.it was the custom of 
shippers to deposit cotton of a grade required until the proper 
number of bales of that grade could be gathered together, when it 
would be shipped under one bill of lading. Further, that the 
cotton of Douglas k Co. and the Howell Cotton Company was thus 
deposited waiting an opportunity to make corresponding additions 
preparatory to shipment. It also appeared that, owing to the 
block of cotton at the sheds in October and November, the com- 
press company had objected to the depositing of cotton at the 
sheds, unless for the purpose of immediate shipment; but that it 
had never actually refused to receive any cotton brought to its 
sheds, and that defendant had continued to give bills of lading for 
all cotton which was offered for shipment, down to and including 
the day of the fire. It also appeared that Douglas & Co. and the 
Howell < otton Company were fully aware of all the facts above 
stated at the time the insurance was taken, asd one or more mem- 
bers of each firm owned stock in the compress company; and that 
the cotton insured by them would have been included in bills of 
lading within a day or two, if the fire had not occurred. Of all 
the cotton shipped from Little Bock during the cotton season of 
1887, being about 35,000 bales previous to the fire, only about fifty 
bales, as it appeared, had been shipped from any other point save 
the cotton sheds of the compress company, and some 500 to 1,000 
bales that had been hauled to the depot of the Memphis & Little 
Bock Bailroad Company in Little Bock, on account of the block of 
cotton at the sheds at the foot of Main Street At the time of the 
fire the accumulation of cotton at the sheds had been going on for 
five or six weeks, and some of the cotton that was burned had 
been entered on bills of lading as much as five weeks before the 
fire. It was shown that at that time the weather was unusually dry; 
that,- while other persons having cotton near she railway sprinkled 
it after the passage of each train, nothing was done to protect the 
cotton in and near the sheds at the foot of Main Street, except 
that a watchman was kept to look after it. Persons smoking pipes, 
cigars, and cigarettes passed at will along the passage on Main 
Street, between the cotton bales, and the cotton had been previoufily 
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fired more than once by accident, and the fire had been put 
out. It was shown that the officers of the compress company, dur- 
ing the time that the cotton was there accumulating, made repeated 
demands on the defendant for cars to remove the cotton, but that 
none were furnished. 

The defendant introduced testimony to prove that during the 
autumn of 1887 there was a large and unexpected increase of 
freight for ifc3 road, growing out of an unexpected increase in the 
manufacture of lumber and the early maturing of the cotton crop, 
80 that it was impossible to procure cars to meet the demand thus 
made; but the car-service agent of the defendant, being one of its 
witnesses, testified that in 1887 there were plenty of cars at Little 
Bock to have removed the cotton, and that he did not know why it 
was not removed. The defendant offered to prove that the city 
council of Little Bock had leased the ground in Main Street, at the 
foot thereof, to the Little Bock Oil & Compress Company for the 
storage of cotton, and that it had succeeded to its rights. This was 
objected to, because the council had no right to lease a public 
street for private uses, and because the lease provided that it should 
not be assigned without the council's consent, which was not shown. 
Th3 pUintiff read an ordinance of the city forbidding, under a 
penalty, the storage of goods or commodities on the streets, and a 
proclamation of the mayor of the city, issued in September of 1887, 
calling attention to the illegality and danger of storing cotton in 
the streets. The evidence also showed that the bales of cotton in 
the street had been, for the most part, if not all, cut open for the 
purpose of sampling them, and that holes were thus left in the 
bales where the cotton was exposed; also that the baling covering 
the bales was made of cloth of a very inflammable character. The 
fire originated in or near the narrow passage between the bales on 
Main Street, and was kindled by a match in the hands of a boy, 
who was passing, and who was smoking a cigarette. The fire de- 
stroyed all the property above mentioned, and much other valuable 
property, real and personal. 

As the questions involved in this case have been extensively dis- 
cussed, and the case itself presents some novel features, I think it 
proper to state my conclusions of law upon the evidence adduced. 
As to the more material questions of fact, there is hardly a conflict 
in the testimony. 

I have had no difficulty in excluding the lease from the city 
council. To say nothiog about the clause against assignment of 
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the lease, it was plainly ultra Tires, and void. The streets of the city 
do not belong to the council, but to the public, — and by that I mean 
the public at large, and not merely the inhabitants of the city, — 
and to their use they are forever dedicated. The city charter 
makes it the duty of the city council to keep them open and free 
from nuisance. It provides that " the city council shall have the 
cafe, supervision, and control of aU the public highways, bridges, 
streets, alleys, public squares, and commons within the city; and 
shaU cause the same to be kept open and in repair, and free from 
nuisance." See Mansf. Dig., 737. The only legal effect of the 
le^se, it would seem, is to render the city liable for the damages 
resulting from such a licensed nuisance: Cleveland vs. King, 132 
IT. S., 295. It makes no difference that, owing to the declivity at 
the foot of Main Street, the street at that point was not commonly 
frequented by vehicles. The requirements of the public as to prop- 
erty set aside for its perpetual use was not a matter to be passed 
on by the council, and it is plain that, by the establishment of a 
ferry or the building of a bridge at that point, it might at any time 
become one of the most frequented of all the thoroughfares 
of the city, the expansion and amelioration of which cannot be 
hindered by leases of the streets by the city council. The law is 
well settled, as it ought to be, that all such leases are void: 2 Dill. 
Mun. Corp., § 660; McDonald vs. Mayor (N. J.); Harrisburg's Ap- 
peal (Pa.); Gas. Co. vs. Teel, 20 Ind., 131. 

The Union Compress Company and the defendant had the same 
right to use Main Street that others had; no greater, and no less. 
Cotton or commodities of any kind may be lawfully placed in the 
street for immediate transportation, but no one can have the right 
to appropriate any part of a street to a private use. The city ordi- 
nance that was read only gives emphasis "to what was the law be- 
fore it was passed, and what would remain the law if it were 
repealed. The storage of goods or impediments of any kind on the 
street for an unreasonable time is an act that constitutes a nuisance: 
Patterson vs. Railroad Co., 56 Mich., 172; Henry vs. Dennis, 93 
Ind., 452; Maddox vs. Cunningham, 68 Ga., 431; Turner vs. Holtz- 
man, 54 Md., 148; Wendell vs. Mayor, 39 Barb., 336; Callanan vs. 
Gilman, 107 N. Y., 360. And one who thus encroaches on a street 
for an unreasonable length of time is guilty of creating and main- 
taining a nuisance, whether the encroachment materially inter- 
feres with the use of the street or not. " The right to pass and re- 
pass upon a public highway is not restricted to any part, for 'the 
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public are entitled not only to a free passage along the highway^ 
but to a free passage along any portion of it not in the actual use 
of some other traveler:* 1 Hawk., P. C, c. 32, §11;" State vs. Ber- 
detta, 73 Ind., 185, 38 Amer. Eep., 117, and note. In this case 
there was not only an obstruction of the street, but the obstruction 
was caused by many thousands of bales of cotton, a very combusti- 
ble material, contiguous to the business center of the city. It was 
created and continued for several weeks through a very dry sea- 
son, when the cotton was in danger of being fired by the sparks of 
passing locomotives, by persons smoking in the street, and by 
other means. Considering the fact that it would be next to im- 
possible to extinguish a fire* originating in this accumulation of 
combustible material until the whole of it should ()e consumed, 
and that the fire thus kindled would probably be communicated 
indefinitely to buildings and property throughout the city, involv- 
ing not only great pecuniary loss, but probably loss of life as well, 
it is impossible to say that this aggregation of cotton thus placed 
was not a nuisance of a very alarming nature. What did happen 
— ^the burning of the cotton, vrith much valuable adjacent prop- 
erty — was just what might have been reasonably apprehended, 
and what it seems was apprehended by the officers of the compress 
company. 

It is not necessary to say that the defendant was the sole party 
in fault in the matter; for whoever aids or assists in creating, 
maintaining, or continuing a nuisance is responsible for any loss 
or damage that may be caused thereby. What was called the 
"cotton shed** of the compress company, at the foot of Main 
Street, was simply a large brick building, covered with a gravel 
roof, two stories in height, the upper story being intended for 
the stoiage of cotton, having an incline by which bales of cotton 
were rolled down to the lower story for compression by the machin- 
ery which had been formerly operated in the lower story, but which 
had been removed some months before the opening of the cotton sea- 
son of 1887. This lower story, not intended for the storage of cotton, 
was covered in front with iron, vdth several doors opening on the plat- 
form which formed a connection with the cars of the defendant on its 
side-track, whenever they were placed there for the purpose of receiv- 
ing it. As the cotton was not removed by the defendant as it came 
in, the upper story became filled, and new accessions of bales were 
placed in the lower story, until that was filled; whereupon cotton 
newly arrived was placed along the platform outside, and on the 
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street, until it covered the entire street for a considerable distance, 
except the narrow passage-way for pedestrians Witnesses testify 
that, if the cotton had been removed as it came in, the compress 
company would have had room for the convenient storage of all 
cotton that was left there temporarily for the making up of lots 
for shipment. That the defendant is responsible for the state of 
things that resulted in the lire, causing the loss for which the plaint- 
iff sues, I have no doubt. If it had removed the cotton as it was 
received, the cotton in the sheds would have been reasonably safe, 
— as safe as cotton deposited in other sheds in the city. This is 
not a suit upon the contract between the compress company and 
the defendant, but the action is based on the assumption that the 
defendant contributed to the creation and continuance of the nui- 
sance. If A should make a contract with B, by which the latter 
should contract to deliver to him in front of his premises in the 
street a certain quantity of gunpowder, agreeing that he would re- 
move it to a place of security, or to a place less dangerous, and he 
should not remove it after delivery, but should suffer it to remain 
in the street until it exploded, to the injury of a third person, he 
could hardly be heard to say that the nuisance was created by B, 
atid not by himself. One may become responsible for aiding in the 
creation of a nuisance either by action, or by neglecting to act It 
is not necessary to weigh the comparative responsibility of the de- 
fendant and the compress company. The latter might have broken 
off its contract with the defendant, and have refused to receive 
cotton after the breach of the contract became apparent; but I do 
not think that it lies in the mouth of the defeudant to say that it 
ought to have done so; and it seems to me that the prime fault was 
in the defendant in not removing the cotton as it had agreed tp do, 
and promptly, as the exigency of the case demanded. At any rate, 
by its participation in the illegal acts complained of, it became 
liable for any loss that might occur, without regard to any question 
of liability on the part of the compress company. 

Where the negligence of two or more persons contributes to occa- 
sion a loss to a third person, they are both liable for the damage 
sustained: Slater v& Mersereau, 64 N. Y., 138. So where a land- 
lord has a sidewalk that is out of repair, and he leases it, with a 
convenant on the part of the tenant to keep in repair, and after that 
one is injured by reason of the defect in the sidewalk, the landlord 
and the tenant are both liable for the injury: Davenport vs. Buck- 
man, 37 N. Y., 568. Where an injury is the result of two concurring 

T«L. XIX.-46. 
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causes, the party responsible for one of these causes is not exempt 
from liability, because the person who is responsible for the other 
cause may be equally culpable: Lake vs. Milliken, 62 Me., 240; 
Barrett vs. Railway Co., 45 N. Y., 628; Pretty vs. Bickmore, 6 Moak, 
Eng. R., 182. If we might say that the nuisance was created by 
the compress company, it would nevertheless be true that the de- 
fendant 'would be liable for the loss arising from the conflagration, 
since it is true that any one that continues a nuisance is as guilty 
as he that creates it: Wasmer vs. Railroad Co., 80 N. Y., 212; 
Brown vs. Railroad Co., 12 N. Y., 487. Those who create or con- 
tinue a nuisance in a street are bound, at their peril, to keep the 
street as safe as if the nuisance was not there: Irvin vs. Wood, 4 
Rob. (N. Y.), 142; Wendell vs. Mayor, 39 Barb., 336; Anaerson vs. 
Dickie, 26 How. Pr., 117; Congreve vs. Morgan, 18 N. Y., 84; Bizzell 
vs. Booker, 16 Ark., 308; Bonnell vs. Smith, 53 Iowa, 282. One 
who creates a nuisance, or who continues it, is liable for any dam- 
age caused thereby, though the immediate cause may have been 
the negligence of another person: Myers vs. Malcolm, 6 HUl, 292; 
Wood, Nuis., § 142; McAndrews vs. Collerd, 42 N. J. Law, 189. 

The liability of the defendant may, however, be placed on a dis- 
tinct ground equally secure. The denial in the answer that the 
defendant did not make the cotton sheds one of its receiving 
stations is overturned by all the evidence in the case. Practically 
all the cotton that was shipped from Little Rock in the autumn of 
1887, prior to the Are, was shipped there. It vnll not avail the de- 
fendant to say that the cotton at the sheds was in the exclusive 
control of the compress company. As for the 1,463 bales for which 
it had issued its bills of lading, they are by law conclusively pre- 
suu^ed to have been in its possession (Acts Ark., 1887, p. 84); and, 
as to the 1,211 bales for which bills of lading had been issued by 
the Memphis & Little Rock Railroad Company, they were held by 
he compress company subject to its orders, and as its agent. With- 
out these the remaining cotton, embracing that for the value of 
which this suit is brought, could not have been destroyed in the 
way in which it was destroyed. Now, a railroad company which 
allows explosive or combustible materials to accumulate at a station 
until they become a nuisance must necessarily become liable for 
any injury sustained by reason thereof: Railroad Co. vs. Conway, 
8 Colo., 1; Scott vs. Hunter, 46 Pa. St., 192; Wood, Nuis., § 142; 
Lake vs. Milliken, 62 Me., 240; Bradley vs. People, 56 Barb., 72. 
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The plea of contributory negligence is not sustained. The de- 
livery of the cotton at the sheds by the insured was in no sense a 
proximate cause of the hiss, and no act of negligence on the part of 
the plaintiff that is not a proximate cause of the injury complained 
of can be considered, in the light of contributory negligence, such 
as will bar a right of action: .Beach, Contrib. Neg., § 10. More- 
over, the defendant gave bills of lading for all cotton that was 
offered to it for shipment, down to the very day of the fire; and it 
cannot now be heard to say that it was the fault of any one to trust 
it to perform its duty because it had shown itself to be untrust- 
worthy in the past. Immunity from liabihty is not to be secured 
by a train of misconduct, however long continued. 

A few cases illustrative of this principle may be mentioned. A 
tenant rented certain lands for 1877, knowing that a railroad com- 
pany maintained a nuisance thereon in the shape of a pond of water, 
which affected the health of his family. With this knowledge he 
rented the place for the year 1878, when it became more sickly, so 
much so that he was unable to gather his crops; and he brought an 
action against the railroad company ; and it was held that the ten- 
ant could presume that the latter would abate the nuisance; that 
the law did not require him to remove, but did require the company 
to abate the nuisance: Bailroad Co. vs. English, 73 Ga., 366. The 
law will not hold it imprudent in a person to act upon the presump- 
tion that another will act in accordance with the rights and duties 
of both, even though he may have formerly conducted himself in a 
contrary manner: Newson vs. Bailroad Co., 29 N. Y., 383. The 
subject is discussed in Kellogg vs. Bailroad Co., 26 Wis., 223; Fraler 
vs. Water Co., 12 Cal, 555; Bowas vs. Tow-Line, 2 Sawy., 27. See, 
also. Beach, Contrib. Neg., §§ 10, 13, 18, 23; Damour vs. Lyons City, 
44 Iowa, 276. Moreover, if it were held to be negligence on the 
part of the insured and others to deposit their cotton in the sheds, 
knowing that the defendant had failed to remove other cotton 
promptly, as its duty required, still if the defendant, its officers 
and agents, knew of the negligence of the persons thus depositing 
their cotton, as the evidence shows that they did, it was their duty 
to avert the consequence of their negligent acts, and the defendant 
could not evade responsibility for a failure to do so: Bailroad Co. 
vs. Freeman, 36 Ark., 46. 

The claim that the defendant is to be excused because, owing to 
an unexpected press of business, it had not cars sufficient to remove 
the accumulating cotton, is not good in law, nor is it sustained by 
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the evidence. A railway company may rightfully decline to receive 
freight offered when it has not necessary rolling stock and equip- 
ments to carry it without delay, but if it receives goods for trans- 
portation it is held to a compliance with its contract to transport 
them without unreasonable delay: Bussey vs. Railroad Co. But 
while the evidence tends to show a lack of cars belonging to the 
defendant, or under its control, for moving the freight on its lines 
in this state generally, the evidence of the principal witness for the 
defendant on this point, Mr. Hequemberg, is that only fifteen or 
twenty cars were needed for transferring the cotton across the river, 
and that there were plenty of cars at Little Bock, in 1887, to have 
removed every bale of it. 

Another defense relied on is that the plaintiff is a foreign cor- 
poration that had not complied with the laws of this state at the 
time of the issue of its policies. This defense is based on the act 
approved April 4, 1887 (Acts Ark., 1887, p. 234), which provides 
" that, before any foreign corporation shall carry on any business 
in this state," it shall file a certificate in the office of the secretary 
of state, designating an agent, a citizen of this state, upon whom 
service of process may be made, and that in default thereof the 
contracts of such foreign corporations with citizens of this state 
shall be void. There is no force, however, in this defense, since 
the evidence shows that the contracts of insurance were made in 
the state of New York, and that the policies were issued in that 
state. As was said by Gresham, J., in Lamb vs. Bowser (7 Biss.^ 
315), it is hardly competent for the legislature of this state "to de- 
clare that the citizens of this state shall not be aUowed to make such 
contracts as they please out of the state, for the insurance of their 
property, whether it be within or without the state." Certainly it 
was not the intention of the legislature to go so far; and the court 
so held in that case, where the statute was the same, in substance, 
as our own. Certainly the issuing of a policy in New York, on 
property here, cannot be considered as the carrying on of business 
in this state, within the intent and meaning of the statute in ques- 
tion. It is at least doubtful whether the defendant could success- 
fully interpose the defense, even if the issuing of the policies was 
within the purview of the statute. In the case of the Ministee (5 
Biss., 384), the court said: — 

If the owner of the cargo had not taken a policy from the agent of this 
eompany, bat had shipped without insurance, he would be entitled to recover 
of the carrier, for the loss, the value of the cargo. In my opinion, the carrier 
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should not be permitted to make this defense. The shipper might have 
brought a libel for the use of the company , and. if the use were not expressed 
in the record, the court would protect the companyi even after a decree in 
favor of the libelant. 

There is another ground upon which this defense must fail. The 
legislature of this state, in reference to insurance, has always 
formed a distinct title by itself, and has not been in any way blended 
with enactments referring to corporations generally. It may be 
said to form something like a separate code, which has been added 
to from time to time, as circumstances required. By an act ap- 
proved April 25, 1873, it was provided, in effect, that no foreign 
insurance company should do business in this state without first 
filing with the auditor a stipulation agreeing that any process 
served on the auditor, or an agent to be designated by the company, 
should have the same effect as if served on the company; and that, 
if any such company should cease to maintain an agent in this state, 
such process might thereafter be served on the auditor: Mansf. 
Dig., § 3,834. This statute accomplishes for foreign insurance com- 
panies the same results that are sought to be obtained as to other 
foreign corporations by the later act. It has been in force for a 
good many years, and has been found satisfactory. The act of 1887 
contains no repealing clause, and as these two statutes are not in- 
consistent, and implied repeals are not favored, I think that they 
are both in force, and that the statute of 1887 has no application to 
insurance companies. 

Entertaining these views upon the questions of law that have been 
raised and discussed, I shall therefore charge the jury as follows: 
The complaint charges that the defendant and the Union Compress 
Company, by an agreement between themselves and by a general 
course of business, made the cotton sheds of the compress company 
at the foot of Main street a receiving station for cotton to be sent 
from this city by any on a to the compress of said Union Compress 
Company in Argenta for compression, and that defendant should 
transport all cotton thus received, and that the defendant failed to 
transport the cotton thus received promptly, but suffered it to ac- 
cumulate at said cotton sheds, and in Main street, a public high- 
way ol the city, until it became a public nuisance, and was set on 
fire in Main street, and that by reason of said fire the cotton insured 
by it, mentioned in the complaint, was destroyed. The agreement 
mentioned in the complaint, between the Union Compress Company 
and the defendant, is admitted in the answer; and it is also 
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admitted that the cotton did accumulate in said cotton sbedSjaidat 
the foot of Main street, and that it was fired in said street. But 
the defendant alleges that it is not responsible for the loss of the 
cotton mentioned in the complaint, because, owing to an unex- 
pected demand on it for cars for the transportation of freight in 
the months of September, October, and November, 1887, it could 
not ftirnish the means of transportation of the cotton received at 
said cotton sheds promptly, according to its agreement The court 
now instructs you that by said agreement it was the duly of said 
defendant to transport the cotton thus received at said cotton sheda 
for shipment promptly to Argenta; and that if defendant failed to 
do so, and by reason of the continued reception of cotton at said 
sheds, and the continued giving of bills of lading therefor, as often 
as demanded by shippers, down to the day of the fire, cotton was 
suffered to accumulate in said sheds, and on Main street, until it 
endangered the property of others in the immediate vicinity, and 
that mentioned in the complaint, then said defendant was guilty of 
aiding in the creation and maintenance of a public nuisance, and is 
liable for the loss mentioned in the complaint, and its defense that 
it was hindered from transporting said cotton from the fbot of 
Main street, by reason of an unexpected pressure of business, is not 
sustained by the evidence. The defendant has pleaded, further, 
that it is not liable for the injury complained of in this cause, be- 
cause Douglas & Co. and the Howell Cotton Company by their own 
negligence contributed to said loss of said cotton; but the cfurt 
instructs you that there is no evidence to sustain this defense. If 
the jury find that the defendant was guilty of aiding in creating, 
maintaining, or continuing said nuisance as aforesaid, and that the 
cotton mentioned in said complaint was destroyed by reason there- 
of, and the jury find that at the time of its loss it was insured 
against fire by the plaintiffs, and the plaintiffs have since that time 
and before the bringing of this suit paid the amount of said loss to 
the insurer, that being the full value of the cotton, the jury will find 
for the plaintiff, end will assess their damages at the sums thus paid 
by them, with interest at the rate of six per cent per annum from 
the date of said payment until the present time. The defendant 
has pleaded that the policies of insurance mentioned in the com- 
plaint were void, because the plaintiffs had not complied with the 
laws of this state. Upon the evidence this defense is not sustained, 
and on that issue the jury will find for the plaintiff. 
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UNITED STATES CIRCUIT COURT 

EASTERN DISTRICT OF WISCONSIN. 



SAWYER ET AL. 

vs. 

EQUITABLE ACCIDENT INS. CO., op Cincinnati.*J 

The application to an accident policy was filled by the agent, who, without 
the knowledge of the insured, afterwards stated his weekly income as 
not less than flOO. No question on this subject was propounded to the 
insured, and the answer was untrue. 

Held, That the company was responsible for the act of its agent. 

Heldy That a uon disclosure of financial embarrassment, in the absence of in- 
quiry, was not wrongful. 

Wewbrod, Thompson & Habshaw, for Plaintiffs. 

Oabt & Forward, for Defendant. 

Jenkins, J. 

The action is upon an accident policy of insurance issued by the 
defendant upon the life of Julius H. Kiel, the plaintiffs' testator, 
for the sum of $10,000. One of the defenses to the action, aud the 
only one necessary to consider at this time, is that, in the applica- 
tion upon which the policy was based, the assured stated, as a fact 
which be warranted to be true, but which was in fact false, that bis 
weekly income was not less than $100. At the trial the jury re- 
turned a general verdict for the plaintiffs, and, in answer to two 
special questions submitted, found that at the time of the applica- 
tion, and for a year prior thereto, the weekly income of Julius H. 
Kiel did not exceed $50; but that the statement in the application 
respecting his weekly income was not contained in the application 
when signed, nor inserted therein at any time with tie knowledge 
or consent of the assure d. Upon this verdict, both parties now 
move the court for judgment; the defendant coupling therewith a 
motion for a new trial. 

* DecisiOD rendered. March 25, 181)0. 
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The facts established by the Terdict, so far as thej are essential 
to the proper determination of the question involved, may be thus 
summarized : The assured, a resident of Oshkosh, on the 18th of 
April, 1888, at Milwaukee, applied to W. H. Craft, the Wisconsin 
state agent of the defendant, for accident insurance to the amount 
of $10,000. He was a stranger to Craft, who required references. 
He informed Craft that he was president and treasurer of the Ing- 
alls. White Rapids & Northern Bailroad, a logging railroad in the 
northern woods, and referred Craft to the office of the Wisconsin 
Central Bailroad. Craft said to him that the agency could not 
write a policy in excess of $5,000, but he would take his applica- 
tion, and, if the references proved satisfactory, would forward the 
application to the company with a recommendation that the policy 
issue. Thereupon Craft's son, in his presence and in the presence 
of the assured, propounded the questions and wrote the answers in 
the blank application, so far as the blanks were filled at the time. 
The application was then signed by Eael, who left with Craft his 
check for $50, the required premium, with the understanding that 
the policy when issued should be forwarded to him at Oshkosh, or, 
if the application should be rejected, the check was to be returned. 
At no time was Kiel interrogated as to his income, nor did he 
make any statement respecting it. Craft, upon inquiry, satisfied 
himself respecting the desirability of the risk, and, in the absence 
of Kiel, and without his knowledge or consent, upon the margin of 
the application, added to the occupation stated by Eael the word 
" capitalist," and in the space in the prescribed blank, which had 
not been filled, erased the printed word '* wages," and inserted in 
writing " income not less than $100," so that the statement would 
read, ''my weekly income not less than $100," and thereupon for- 
warded the application to the defendant with a letter strongly rec- 
ommending ihe acceptance of the risk. The policy was issued and 
sent to Craft, who in turn forwarded it to Mr. Kiel by mail, and 
used thQ check left with him for the premium. The application 
was a printed blank furnished by the defendant company to its 
agents, and contained the usual warranty that the statement of 
facts therein contained, and upon which the policy was to be 
based, was true. The company was not informed of the action of 
Craft in respect to his alteration of the signed application until 
the last trial of the action, when it timely tendered and paid into 
court, to the use of the plaintiffs, the amount of premium, with 
accrued interest to the date of such tender and payment The 
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alterations were manifestly in the handwriting of Craft, the agent, 
with which the company must be assumed to have been familiar, 
and exhibit a marked contrast to the handwriting of the son who 
filled the blank, with the exceptions stated. The printed instruc- 
tions to agents required them, in case of application for insurance 
in excess of $5,000, to apply to the home office, giving full answers 
to each question in the application, and stating the salary or 
weekly wages of applicant. Mr. Craft, at the trial, insisted that, 
in insuring professional men, merchants, and those having no fixed 
income, it was the custom to ignore that question, or to insert 
such an amount as the agent thought reasonable; but he could not 
say that any of the general officers of the company had ever so 
instructed him. The rule of the company at that time was that 
weekly indemnity from all sources should not exceed weekly wages, 
and the amount of death benefit, when coupled with weekly bene- 
fit, was adjusted upon the basis of weekly indemnity. Mr. Kiel 
had during the fall previous invested in a logging railroad and log- 
ging business that was largely incumbered. The incorporation 
owning it at the time of this application was insolvent, and on the 
verge of bankruptcy, to the knowledge of Mr. Eael. Within a few 
weeks thereafter the railroad and business passed into the hands 
of a receiver. Mr. Kiel had some considerable real estate yielding 
income but was indebted to an amount in excess of aU his pro- 
perty, and was at the time of this application, to his knowledge, 
practically insolvent, although still in receipt of rentals. His 
death occurred soon after, as found by the jury, from .accidental 
drowning. The policy of insurance professes to be issued in con- 
sideration of the representations, agreements, and warranties made 
in the application, and contains an agreement by the assured that 
such declarations are warranted to be true in all respects ; and 
said application is referred to and made part of the contract, al- 
though no copy of the application accompanies the policy. It is 
also conditioned in the policy that, if any statements in the appli- 
cation are false, the policy shall be void. 

The question presented is whether the company is bound when 
its agent wrongfully changes the application after it is signed, and 
before its transmission to his principal; the insured being guiltless 
of participation in the wrong. It was held in Insurance Co. vs. 
Wilkinson (13 Wall., 222), that insurance companies acting through 
agents at a distance from the home office were bound by their acts 
within the general scope of the business intrusted to them, and that 
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parties dealing with them are not bound by any limitation of 
authority not brought to their knowledge; that, when such agents 
prepare the application, and insert therein an untrue statement 
not giTen by the applicant, the company is bound, although the 
application be signed by the assured. The decision of that case 
was affirmed in Insurance Co. vs. Mahone (21 Wall., 152), where 
it was ruled that the proposals and answers prepared by the com- 
pany's agent must be regarded as the act of the company, which 
they cannot be permitted to set up as a warranty by the assured 
when truthful answers were given to, but other and untruthful 
answers were substituted by, the agent. The court further held 
that it was of no consequence that the answers as written by the 
agent were read to and signed by the applicant ; that, having 
answered truly, the applicant had the right to assume that the 
answers he did make were accepted as meaning, for the purpose of 
obtaining a policy, what the agent stated them in writing to be. 
These cases were followed and approved in Insurance Co. vs. Baker 
(94 U. S. 610). There the agent of the company undertook to con- 
strue and interpret the answers of the applicant, and inserted in 
the application his construction and ioterpretation of the answ^ers^ 
but not the answers themselves. It was held that the statement, 
although signed by the applicant, was one prepared by the com- 
pany, for which it was responsible, and could not be asserted to 
defeat the policy. 

The counsel for the defendant strenuously contests the correct- 
ness of the rule thus laid down. They claim it to be in antagonism 
to settled principles of law; that the signer is conclusively presum- 
ed to know the contents of the instrument signed, and that, by 
signing it, he adopts every erroneous statement therein, and war- 
rants its correctness. They further insist that the signer of an 
erroneous statement going to the basis of a contract of insurance 
has by that act fraudulently or negligently colluded with the 
agent, and become the active participant in an imposition upon the 
company, to its injury ; and that to allow him thus to escape 
his warranty is to permit him to take advantage of his own wrong. 
They further insist that the cases cited are substantially overruled 
by the case of Insurance Co. vs. Fletcher (117 U. S. 519), and that 
the latter case presents the only logical principle by which such 
cases should be ruled, and is authoritative here to effectuate the 
defense and avoid the policv. Since some of the language of Mr. 
Justice Field in the latter case is said to antagonize the reasoning 
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upon which the previous cases are based, the facts of the latter case 
should be carefully looked to, to ascertain the precise situation to 
which the argument is addressed. The printed application con- 
tained the usual warranty with respect to the answers, and the 
further agreement — wanting in the previous cases — that, "as only 
the officers at the home office had authority to determine whether 
or not a policy should issue on any application, and as they 
relied only on the written statements and representations referred 
to, no statements or representations made or information given to 
the persons soliciting or taking the application for the policy should 
be binding on the company, or in any manner affect its rights, 
unless they were reduced to writing, and presented at the home 
office in the application." To the policy was attached a copy of 
the application, with notice to the assured that, if corrections were 
desired respecting any unintentional errors or omissions in the appli- 
cation, when satisfactory to the company, a certificate to that effect 
would be issued by the proper officers. The agent falsely stated 
in the application the answers of the applicant signing the appli- 
cation, there being no evidence, as the court states, that the appli- 
cation was not read by him before he signed it, or that there was 
any imposition practiced upon him, or that, after receiving tbe 
policy, which he retained until death, — a period of over two years, — 
he applied to correct his answers, which, as written down, were con- 
ceded to be false. The opinion distinguishes this case from that of 
Insurance Co. vs. Wilkinson, and kindred cases, upon the ground 
that in those cases no limitation upon the power of the agent was 
brought to the notice of the assured, and asserts that '* in such 
cases it may well be held that the descriplion of the risk, although 
nominally proceeding from the assured, should be regarded as the 
act of the company," while in the case then under consideration 
the power of the agent was expressly limited, and notice thereof 
embodied in tbe application which the assured signed, and which 
he must be presumed to have read. So that the false statement in 
the application was in law the adopted act of the assured, who 
thereby became, through his own negligence, an instrument and 
participant in the fraud of the agent, barring the right to assert the 
validity of a policy thus procured. The decision proceeds upon the 
further ground that the retention of the policy with a copy of the 
application attached was a ratification and approval of the false 
statements in the application, and of the fraud perpetrated, 
equally barring any right of recovery. I find no conflict or want of 
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harmony in these decisions, the peculiar facts of each being con- 
sidered. In the Mahone and Baker Cases the assured made truth- 
ful statements to an agent clothed with apparent authority to deal 
with the subject, and without notice of any limitation of authority. 
The answer written by the agent, and signed by the applicant, was 
the interpretation and legal effect gi7en by the agent to the truth- 
ful answers of the applicant. In such cases it may well be said 
that the agent, being possessed of the facts, might determine for 
his principal what interpretation should be given to ascertained 
fact) as affecting the subject inquired of : Insurance Co. vs. Cham- 
berlain, 132 U. S., 304, 312. In the Wilkinson Case the erroneous 
information came from a third party to the agent, touching a fact of 
which the applicant was ignorant, and which was accepted by the 
agent as satisfactory. With no notice of limitation of the authority 
of the agent to deal with the matter for his principal, the assured 
could rightfully assume from such act that the company was con- 
tent with the information obtained. In such case the answer was 
the act of the company by its agent, and not that of the assured. 
In the Fletcher Case, on the contrary, there was express limitation 
of authority of the agent. The assured signed the application 
with knowledge, or means of knowledge, of such limitation. If he 
failed to read the paper signed, that was his own negligence, oper- 
ative to work a fraud upon the company. He was prevented by no 
fraud or deceit of the agent from knowing the limitation of author- 
ity, or the statements to the company which he verified by his 
signature. He was therefore held to have adopted the acts of the 
agent in excess of authority as his own, and thereby to have be- 
come a participant in the fraud perpetrated upon the principal. 
The distinction between the cases is clearly stated by Mr. Justice 
Field, and rests upon notice to the assured of the limitation upon 
the power of the agent. I have been thus careful to verify the 
facts and grounds of decision in Insurance Co. vs. Fletcher, as 
counsel have insisted that the first paragraph in Mr. Justice 
Field's opinion is in direct antagonism to, and practically overrules, 
the previous decisions of the court, notwithstanding the distinction 
between the cases stated in the opinion. I do not so read the 
meaning of the paragraph. Standing alone, the language is, un- 
doubtedly, quite comprehensive ; but it would be manifestly un- 
fair to construe it without reference to the facts of the case to which 
it was addressed. So interpreted, it is to the effect only that when 
assurer and assured have both been deceived by the fraudulent act of 
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the agent, the assared, from neglect to read the application, when 
reading would have disclosed both the fraud and the limitation of 
authority of the agent, was placed in the position of making false 
representations inducing a contract not otherwise obtainable, justice 
would require that the contract be canceled, and the premiums re- 
turned. So construed, there is no lack of harmony in the line of 
decisions referred to. It cannot be presumed that the court de- 
signed to overrule the doctrine of prior case's which thej were 
careful to distinguish from the case then before it. 

Coming now to the case in hand, it is clear that the defense of 
breach of warranty on the ground of false statement of income must 
fail, for the plain reason that the assured executed no such war> 
ranty. The paper signed was a blank as to that subject. The 
filling of that blank was subsequent to the signing, and was the 
act of the agent of the company, and without authority of the as- 
sured. He cannot be bound upon a warranty of which he was ig- 
norant. Nor does the case fall within the rule applicable to nego- 
tiable and other instruments executed in blank, and intrusted to 
the custody of another for use for the benefit of the signer or 
others, that, as between such party and innocent third parties, the 
person to whom the document is intrusted is deemed the agent of 
the party to fill the blanks necessary to perfect the instrument; 
and this for two sufficient reasons : The application was written by 
the agent, who was apparently clothed with authority to do all acts 
needful in the premises. He propounded the questions which he 
deemed proper, and received and noted the answers thereto. He 
made no inquiries touching the income of the assured, nor was any 
statement demanded upon the subject. In all this he acted for the 
company, and was pro hac vice the corporation. His silence as to 
the question was equivalent to an assertion to the assured that the 
question was not material, and was waived. Under such circum- 
stances, the signing of the application with the blank unfilled can- 
not be claimed as an authority to the agent to fill the blank. The 
rale applies to instruments intrusted to one who represents the 
signer, and thereby clothed with power to impose upon innocent 
third parties. But here the instrument was delivered to the* agent 
of the company; and delivery to him, as respects the assured, was 
delivery to the company. In such case the assured is not estopped 
to deny the warranty. The company may, in fact, have relied upon 
the statements filled in the blank by its agent; but that is unavail- 
ing, because, to work an estoppel, the misconception as to the 
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state of facts must have been induced, and the company must hare 
been misled, by the words or conduct of the assured. But here 
the imposition was the act of its own agent, enabled by its author- 
ity, and not by the act or conduct of the assured, to work imposi- 
tion. His acts with respect to the preparation and receipt of the 
application must be deemed the acts of the company. The princi- 
pal should, therefore, bear the consequences of the conduct of a 
negligent or fraudulent agent intervening between the assurer and 
the assured, the latter being guiltless of fraud or collusion; and 
this upon the familiar principle that, when one of two innocent 
persons must suffer by the fraud or negligence or unauthoiized 
act of a third, he who clothed the third with power to deceiye or 
injure must suffer the loss. 

Nor do I think the position to be tenable that here was a failure 
of contract because the minds of the parties had not met, by 
reason of the alleged fraud perpetrated by Craft. There was a 
meeting of minds upon a contract of insurance, and a policy issued 
and accepted. The most that can be asserted is that the minds of 
the parties did not meet upon one of the inducements to tbe con- 
tract. That was, however, touching a matter which might be 
waived by the company, and, as to the assured, was waived by the 
act of its agent. 

This opinion has thus far proceeded upon the theory that the 
question not asked of nor answered by the assured, and answered 
incorrectly by the agent, was material to the risk, and relied upon 
by the company, and that the home office was not negligent in the 
premises. I have preferred to so treat the question for the reason 
that, upon that postulate, I think, as matter of law, that judg- 
ment must go to the plaintiffs upon this verdict. But it may well 
be doubted whether the question was pertinent in any case except 
where the assured was under fixed salary. The book of instruc- 
tions to agents, as well as the printed application, invariably speak 
of weekly wages or salary, never of income, until the adoption of 
the rule of weekly indemnity must not be granted for more than 
two-thirds of the weekly wages or income of the applicant, which, 
as the secretary states, was adopted since this policy was issued. 
This lends support to the statement of the agent» Craft, that the 
question was only applicable to those having fixed wages or salary, 
and that it was the custom of the company to insure merchants, 
professional men, and those having no fixed income, without re- 
spect to their earnings. This may explain, and in a measure qualify 
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the seemingly tortuous and unfair action of the agent. If the 
question and answer were as essential as claimed, it seems singular 
that diligent officers of the company could have been misled to its 
prejudice. The alteration was patent upon the face of the paper, 
and in a handwriting so different from that in which the body of 
the application was filled that one would suppose the company 
would have been warned upon bare inspection. The difference was 
so striking that the attention of the court was attracted thereto at 
a previous trial of the cause, when no question was suggested, and 
counsel on neither side supposed that the paper had been tampered 
with. Unless blinded by overconfidence in his agent, the most 
casual scrutiny of the paper by an officer vigilant to discharge his 
duty would have put the company upon inquiry. In such case, 
when the company ignores patent irregularities, issues the policy, 
and accepts the premium, it cannot be heard to insist that the 
wrong of its agent shall be visited upon others. Even holders of 
negotiable securities taken before maturity, in the usual course of 
business, are held chargeable with notice when the marks on the 
instrument are of a character to apprise one to whom the same is 
offered of the alleged defect: Goodman vs. Simonds, 20 How., 366. 

It cannot be said that the assured was a party to the fraud, if 
fraud there was. Assuming, as found by the jury, that this death 
was accidental, and that the insurance was otherwise effected in 
good faith, the mere fact of non-disclosure of his financial embar- 
rassDients was not wrongful. He was not inquired of upon that 
subject. Silence under such circumstances is not fraudulent. 
Most men engaged in large enterprises meet with financial em- 
barrassments, and their incomes are fluctuating. If no false state- 
ment is made, inducing insurance which could not otherwise be 
obtained, there exists no obligation to disclose one's financial con- 
dition. If the information be deemed essential, it Should be insist- 
ed upon, not waived, and the assured should not be persuaded to 
silence by the active negligence or fraud of the agent of the 
assurer. 

The conclusion to which my mind is impelled is in accord, as I 
conceive, with the rulings of every court that has spoken to the 
precise question involved: Mowry vs. Bosendale, 74 N. Y., 360; 
Grattan vs. Insurance Co., 80 N. T., 281; Donnelly vs. Insurance 
Co., 70 Iowa, 693, 28 N. W. Bep., 607; Schwarzbach vs. Union, 26 
W. Ya., 622, 661. There must be judgment for the plaintiffs upon 
the verdict. 



Digitized by 



Google 



720 RepoH (^ Dedmans. [Aug., 



SUPREME COURT OF INDIANA. 



CONTINENTAL INS. CO-, of New Toek City, , 

vs. ) 

KYLE.* ) 

The premises were rented t« a tenant, who prior to moving in made some re- 
pairs, left two or three planes in the house, put some hay in the stable, 
and huried a few potatoes in the ground. 

ffeldj That this was not an occupancy within the policy provision against the 
premises becoming vacant or unoccupied. 

H. H. BouDiNOT and Eggleston & Reed, for Appellant. 

McNuTT & MoNuTT, for Appellee. 

Bebeshibe, 0. J. 

This is an action brought by the appellant to review a judgment 
obtained by the appellee against the appellant in an action upon an 
insurance policy issued by the appellant to the appellee, the said 
judgment having been obtained in the said Vigo Circuit Court 
The complaint restd upon the first branch of section 616, Bey. St., 
1881. The court below sustained a demurrer to the complaint, 
and the appellant elected to abide by the ruling upon the demurrer; 
and, judgment haying been giyen for the appellee, this appeal is 
prosecuted. The eiTors of law stated in the complaint are: (1) The 
court erred in its conclusions of law upon the facts found, and 
stated in its special finding. (2) The court erred in oyerruling the 
plaintiff's motion to modify said special finding. (3) The court 
erred in oyerruling the motion for a new trial. 

The first alleged error inyolyes substantially the same questions 
as the third; and, as the third presents the questions more clearly 
and satisfactorily, we do not care to consider the first It does not 
become necessary to consider the second alleged error; but see 
Levy ys. Chittenden, 120 Ind., 37. 

The policy sued upon in the original action contained the follow- 
ing conditions: — 

* DecUiou reuderad, May 28, 1890. 
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Or if tbe assured, without writteu permission hereon, shall now have, or 
hereafter make or procure, any other contract of insurance, whether valid or 
not ; or if the above-mentioned building be or become vacant or unoccupied, 
or be used for any other purpose than is mentioned in said application, with- 
out consent indorsed hereon ; or if the property shall hereafter become mort- 
gaged or incumbered, or upon the commencement of foreclosure proceedings, 
or in case any change shall take place in the title or possession (except by 
succession by reason of the death of the assured) of the property herein named, 
or if the assured shall not be the sole and unconditional owner in fee of said 
property ; or if the policy shall be assigned, or if the risk shall be increased in 
any manner, except by the erection of ordinary outbuildings, without consent 
indorsed hereon, — then in each and every one of the above cases this policy 
shall be null and void. 

The foregoing conditions are such as the parties had a right to 
place in their contract, and, as they form a part of the contract, the 
courts cannot disregard them. It is the duty of the courts to 
recognize and enforce the contracts of parties, when valid and bind- 
ing» according to the terms and conditions thereof as expressed 
therein. The portion of the policy which we have above set out is 
plain and easily understood. Policies of insurance, like all other 
contracts, are to be construed with reference to the intention of the 
parties, to be ascertained from the terms and conditions placed 
therein by the parties: Barton vs. Insurance Co., 42 Mo., 166; 
Straus vs. Insurance Co., 94 Mo., 182; Bipley vs. Insurance Co., 30 
N. Y., 136; Wells vs. Insurance Co.. 44 Cal., 397; Insurance Co. vs. 
Owathmey, 82 Vs., 923. With this most important rule as our 
guide when we read and consider the policy here under considera- 
tion, we must reach the conclusion that for a breach of any one of 
tbe conditions above named on the part of the assured the insurer 
was, because thereof, to be absolved from all liability on account of 
the policy, unless its consent to such breach of condition should be 
obtained in advance thereof. 

There is no contention that the appellant, by indorsement on the 
policy or otherwise, ever gave its consent that tbe building insured 
should become or stand vacant This leaves but one further ques- 
tion for our consideration: Had the building become vacant before 
it was burned? If the evidence establishes the affirmative of this 
proposition beyond controversy, tben the court erred in overruling 
the motion made in the original action for a new trial, and erred in 
OTemiling the demurrer to the complaint in the present action. 
In our opinion the court erred in both of its. rulings. The com- 
plaint charges that the building was destroyed by fire on the 3l8t 
day of October, 1886, and the special finding states that the tenant 

VOL. XIZ«'46. 
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who had occupied the building moved out on the 26th day of 
October, 1886, and that the fire occurred on the 31st day of the 
same month. The undisputed evidence is that the tenant n:oved 
out on the 26th day of March, 1886, and that the fire occurred on 
the 31st day of said month. We have concluded to set out the evi- 
dence as we find it in the bill of exceptions with reference to the 
occupancy of the building. The appellee testified: *' At the time 
the building was insured it was occupied by myself, and afterwards 
by my tenant. She moved out of the house on the 26th day of 
March, 1886, and took everything out of it. Prior to her removal 
from the house I had rented it to Crabb and McClentack. After 
she moved out they made some repairs on the house, and when they 
finished repairing they left two or three planes in the house. On 
the 30th or 31st day of March, the said Crabb and McClentack 
hauled some hay, and put it in the stable loft on the premises, and 
intended to move in on the 1st day of AprU, 18^6. On the night of 
the 31st day of March. 1886, the house was totally destroyed by 
fire. At the time it burned, the only articles in it were the planes 
left there by Crabb and McClentack after they had finished the 
repairing." Mrs. Kyle testified: " I am the aunt of the plaintiff. 
I moved out of the house which was burned down, for the purpose 
of letting the new renters in, Crabb and McClentack. There was 
some hay in the stable, and some potatoes buried in the ground 
near the house by Crabb and McClentack. The house was a frame 
house. Crabb and McClentack lived about one and a quarter miles 
from the bouse." John Crabb testified: **I and Mr. McClentack, 
prior to March 26, 1886, rented the house belonging to Mr. Kyle, 
which was burned down on the 31st day of March, 1886. After we 
rented it Mrs. Kyle moved out, on the 26th day of March, 1886, and 
took all of her things out of the house. After she moved out we 
made some repairs on the house, and intended to move into the 
house on the 1st day of April, 1886. We had moved some of our 
things on the premises. I put some hay in the stable loft. After 
we got done repairing we left a plane or two in the stable. They 
were the only property we had there at the time the house burned 
down. No one was living in the house when it burned down. It 
was unoccupied by any one." Henry McClentack testified: "I and 
Mr. Crabb rented the house that was burned down of Mr. Kyle the 
plaintiff. At the time we rented it his aunt, Margaret Kyle, was 
Hving in it. On the 26th day of March, 1886, she moved out, and 
took all of her things out. After she moved out we made some 
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repairs on the house, and when we finished repairing we left a few 
planes in said house, on or about the 30th day of March, 1886. We 
hauled some hay, and put it in the stable loft. At the time the 
house burned down it was unoccupied by any one. The planes 
were all the property that was in it. We intended to mo\e in the 
next day after the fire occurred." 

We have examined the authorities to which counsel for the ap- 
pellee in their brief call our attention, and other authorities which 
we have been able to find in the same line, but think they do not 
support the ruling of the court to which we have called attention. 
As strong a case as we have been able to find in support of the con- 
tention of the appellees is the case of Eddy ts. Insurance Co., 70 
Iowa, 472. The syllabus to that case is as follows: " A tenant moved 
out of the insured dwelling on Tuesday, and on Wednesday morn- 
ing the owner, who lived near, took possession of the house, and 
with his servant began cleaning it; * * * and they were con- 
tinuously engaged during the working hours of each day in clean- 
ing and moving goods into the bouse until Friday evening, intend- 
ing that the family should be fully domiciled there on Saturday, 
but on Friday night the house was burned. Held, that the house 
was not vacant." The facts as stated by the learned judge who 
delivered the opinion of the court are as follows: "The house had 
been temporarily occupied by a tenant, who removed therefrom on 
Tuesday. The fire occurred on the following Friday night. The 
plaintiff was residing in another house on another part of the farm, 
and on the next morning after the tenant moved out of the house 
which was burned the plaintiff took possession of it, and his em- 
ployes cleaned the house, and prepared k> move in. They were 
constantly engaged every day in cleaning the house and in moving 
in household goods until Friday evening. By that time there were 
carpets and bedding and bedsteads, cans of fruit, chairs, pictures, 
mirrors, and a stove, and clothing, a table and dishes, in the house, 
and the family were expecting to be there to remain on Saturday* 
The farm stock was there, and the plaifxtiff or his employes were 
in and about the house every day from six o'clock in the morning 
until seven or eight o'clock in the evening. The preparation for 
occupying the house was continuous during all the working hours 
of each day. The court could very well hold, as it did, from thf se 
facts, that the building was not vacant when burned. But we here- 
after cite a later case from the same court, where the facts were not 
as favorable to the insurance company as the case before us, in 
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which it was held that the policy could not be enforced. In most 
of the cases to which counsel call our attention (ii the buildings 
insured were dwellings) were where there was a permanent occu- 
pancy, and a temporary absence of the tenant at the time of the 
fire; and, if mills or manufactories, where there was but a tempo- 
rary suspension of business at the time of the fire. In construing 
a condition in an insurance policy against vacancy or non-occu- 
pancy, the courts will look to the subject matter of the contract: 
Whitney vs. Insurance Co.. 72 N. T., 117; American, etc., Ins. Co. 
vs. Brighton, etc., Manufacturing Co., 125 HI., 131; Insurance Co. 
vs. Kinnier, 28 Grat., 88; Sonnebom vs. Insurance Co., 44 N. J. 
Law, 220. The occupancy of a dwelling, of a mill, of a bam, is each 
essentially different in its scope and character, and the construction 
must have reference thereto: Sonneborn vs. Insurance Co., supra; 
Kimball vs. Insurance Co., 70 Iowa, 513. 

The house covered by the policy here under consideration was a 
dwelling. It became entirely vacant on the 26th day of March, 
1886, and remained so until its destruction by fire, on the 31st day 
of March. The prospective tenants made some repairs on the 
building after Mrs. Kyle vacated it, but the nature and character 
thereof does not appear, nor the length of time they were engaged 
thereat. It appears that the repairs were completed about the 30th 
day of March, and on that day the prospective occupants moved 
some hay to the loft of the stable on the premises, and then, or be- 
fore, buried some potatoes on the premises; but all of the witnesses 
state that the building was unoccupied when burned, and had not 
been occupied after Mrs. Kyle moved out, and that the only thing 
left in it at any time after her removal was a couple of carpenter's 
planes, left there by Crabb and McClentack during the time they 
were making the repairs and thereafter. 

The contract in all of its parts was one that the parties were com- 
petent to make, and which they had a perfect right to enter into, 
and hence they are bound by all of its terms and conditions. From 
ihe time the building becajne vacant until its destruction, the risk 
which the appellant had assumed was increased because of the 
Tacancy; and it was an increase of risk which the appellant had 
guarded against by its contract It would be folly to contend that 
the building would have been consumed notwithstanding the va- 
cancy. Most certainly the care and vigilance that would have ac- 
companied the occupation of the property for its protection and 
preservation was lessened because of the vacancy. In the light of 



Digitized by 



Google 



1890.1 Continental Ina. Co. vs. Kyle. 725 

all of the authorities, the facts which the record discloses establish 
beyond question that the property was " vacant or unoccupied " 
from the 26th day of March, 1886, until it was consumed by fire, on 
the 31st of that month. 

In Insurance Co. vs. Meyers (63 Ind., 238), the condition in the 
policy and the circumstances of the case and in the present case do 
not materially differ. The following is the condition in the policy 
in that case: "It is hereby agreed and declared to be the true in- 
tent and meaning of the parties hereto that in case the above-men* 
tioned building shall at any time after the making, and during the 
continuance, of this insurance, become unoccupied, * * * unless 
otherwise specially provided for, or hereafter agreed by the com- 
pany in writing, and added or indorsed on this policy, then and 
from thenceforth, so long as the same shall be so unoccupied, 
* * * the^e presents shall cease and be of no force or eflTect." 
We copy the following from the opinion: "It appeared by the 
evidencf^ that the house was occupied by tenants when it was in- 
sured; that the tenants failed to pay rent when due, and the land- 
lord took steps to remove them. Meyers, the owner, testified: 
' No one lived in the h^use at the time of the fire. The tenants left 
on Friday or Saturday. The building was burned the next Tues- 
day. The building was used as a tenant-house. It was a double 
tenement, usually occupied by two families. I put the tenants out 
because they Tvould not pay rent. I had engaged it to S. C. Carney 
as soon as I could get them out and have the building repaired. A 
little plastering and whitewashing was all that was needed. Carney 
was living in my house acrosB the street, and was to go into it for 
a year as soon as I could get the tenants out, and get Fred. Meyers 
to fix the house. The tenant was to move in as sootf as it was re- 
paired.' In the case at bar the house was unoccupied at the time 
it was burned. It bad been unoccupied for about four days, — some 
of the witnesses make the time longer; and no^definite time when 
it was to be occupied was fixed. It was to be occupied as soon as 
it should be repaired by Fred. Meyers. * * * As a matter of 
fact, as we have said, the house was unoccupied when it was burned. 
By its terms i\m company * * * was not liable on the policy 
sued upon. The policy was a contract. What reason appears for 
giving it an operation, by construction, different from that which 
its terms require? It seems to us that the literal meaning ex- 
presses just that the parties intended. Here, a tenant-house is in- 
sured for a year. A change of tenants, during the time, is not 
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prohibited, and might naturally be expected. Short intervals in 
which the property would be vacant might naturally occur. The 
contract provided that, when they did occur, the policy should not 
operate during their existence." 

In Cook vs. Insurance Co. (70 Mo., 610), the condition in the pol- 
icy was: '' If the premises become unoccupied without the assent 
of the company indorsed hereon, then, and in every such case, the 
policy shall be void." The following is the learned judge's state- 
ment of the facts: '* About two weeks before the fire the plaintiff 
went to Kansas City, Mo., to reside, and lived there until after the 
fire. She shipped a car-load of her furniture to the latter place, 
and left about $300 worth in the house, and instructed one Barnard 
to sell it, except abed-room set, and also to rent the house. Joseph 
South wick was left in possession, with instructions to remain in 
possession and sleep in the house until he could rent -it. Delaney 
was to rent the house. Sputhwick went to Kansas City three or 
four days before, and was there when the fire occurred. He left no 
one in the house, but told Delaney, with whom he left the keys, 
(except the key of the bed-room he had slept in), to take charge of 
the bouse, and rent it if he could before he returned." And, fol- 
lowing this recital of the facts, the learned judge goes on to say: 
''On these facts the question arises, was the house unoccupied 
when it was burned ? If it was, she was not entitled to recover. 

* Occupation of a dwelling-house is living in it:' Paine vs. Insur- 
ance Co., 5 Thomp. & C, 619. ' A fair and reasonable construction 
of the language '' vacant and unoccupied " is that it should be with- 
out an occupant, — ^without any person living in it:' Insurance Co. 
vs. Padfield, 78 HI., 169. Speaking of a dwelling-house and barn, 
Colt, J., in Ashworth vs. Insurance Co. (112 Mass, 422), observed: 

* Occupancy, as applied to such buildings, implies an actual use of 
the house as a dwelling-place, and such use of the bam as is ordi- 
narily incident to a barn belonging to an occupied house, or at least 
something more than a use of it for storage. The insurer has a 
right, by the terms of the policy, to the care and supervision which 
is involved in such an occupancy.* * * * jj^ Wood, Ins., 164, 
the above observations of Colt, J., are quoted and approved. In 
Paine vs. Insurance Co. (6 Thomp. & C. 619), it was said that * occu- 
pation of a dwelling-house is living in it, not mere supervision over 
it; and, while a person need not live in it every moment, there 
must not be a cessation of occupancy for any considerable portion 
of time.' " After citing other authorities, the court says: ''Applying 
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the doctrines of the aboTe-oited cases to this, it is dear that, within 
the meaning of the daase under consideration, the premises insur- 
ed were unoccupied from the time plaintiff went to Kansas City 
until the fire occurred." 

Insurance Co. vs. Wells (42 Ohio St., 519) supports the con- 
tention of the appellant. The tenant moved out with no intention 
of returning, leaving behind a barrel of corn and a coal- oil can. 
During the night following the removal the building was destroyed 
by fire. The court said: " The condition that the policy should be 
void if the building therein mentioned be ' vacated or unoccupied ' 
was absolute. The parties to the contract were competent to 
make such stipulation." The court concludes by holding that the 
property was vacant, aod the policy void, and says that the dur- 
ation of the vacancy was wholly immaterial. 

In the case of Sleeper vs. Insurance Co. (56 N. H., 401), the con- 
dition in the policy was : " If the premises hereby insured become 
vacated by the removal of the owner or occupant without immedi- 
ate notice to the company, and consent endorsed hereon, * * * 
this policy shall be void." In the opinion by Smith, J., it in said : 
*^ It is apparent the insurers intended to guard against the in- 
creased risk which inevitably affects buildings where no one is 
living or carrying on any business. An unoccupied building in- 
vites shelter to wanderers and evil disposed perscnp. No one 
interested is present to watch or care for the property, or season- 
ably to extinguish the flames in case of fire; and for various 
reasons that might be enumerated an unoccupied building is more 
exposed to destruction, to say nothing of the inducement a dis* 
honest owner would have to turn it, if unprofitable, into money, 
when insured, by becoming a party to its destruction by fire. If 
then, the motive is to have some one present occupying and dwel- 
ling in the buildings, and interested to preserve the roof that 
shelters his family or holds his household goodb. that object would 
plainly be defeated by holding that he and his family may depart 
with all their possessions, save, perhaps, a few articles not needed 
for present use, and still the premises be considered occupied. 
* * * I cannot say that I have any doubt that these buildings 
were vacant, at the time they were burned, in the sense in which 
that term was used in the policy." All of the reasoning of the 
court haa much force when applied to the facts of the case we have 
before us. In the same case, Ladd, J., said : '*I think, when the 
occupant of a dwelling-house moves out with his family, taking par 
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of his furniture and all the wearing apparel of the family, and 
makes his place of abode in another town, although he may hare 
an intention of returning in eight or ten months, such dwelling- 
house, while thus deserted, must be regarded as unoccupied, that 
is, vacated, according to the natural and ordinarily received import 
of those terms. It is the very situation against the hazards of 
which the defendants undertook to guard themselves, by an ex- 
press stipulation and condition inserted in the contract, upon which 
this action is founded." 

In the case of Moore vs. Insurance Co. (64 N. H., 140), it is held 
that the words " vacant and unoccupied," when used in a policy of 
insurance, in connection with the idea that the insurer was stipulat- 
ing against an increase in the risk from the absence of persons 
from the premises insured, must be regarded as interchangeable 
and equivalent in meaning; that when no one lives in the house it is 
both vacant and unoccupied, though it may not contain articles of 
furniture which the last occupant failed to remove. In the learned 
note to the foregoing case (10 Amer. St. Bep., supra) it is said : 
** There is strong authority in support of the rule that a fair and 
reasonable construction of the term ' vacant and unoccupied ' is that 
the house should be without an occupant; that is, without any per- 
son living in it;" citing Insurance Co. vs. Zaenger, 63 111., 464; In- 
surance Co. vs. Padfield, 78 HI., 167; Insurance Co. vs. Tucker, 92 
HI., 64; Fitzgerald vs. Insurance Co., 64 Wis., 463; Alston vs. In- 
surance Co., 80 N. C, 326; Cook vs. Insurance Co., supra. And it 
is stated : "The same construction is given to the term * vacant or 
unoccupied.*" Herrman vs. Insurance Co., 86 N. Y., 163; Stupe- 
teski vs. Insurance Co., 43 Mich., 373; Insurance Co., vs. Kiernan, 
83 Ky , 468; Sonneborn vs. Insurance Co., 44 N. J. Law, 220. 

As will be remembered, the words "vacant or unoccupied" are 
employed in the policy under consideration. In view of these 
authorities, we repeat, at least in substance, what we have once be- 
fore said, that we cannot well imagine how it can be said that the 
building covered by the policy upon which the present action 
rests can be said not to have been vacant when the fire occurred. 
It was certainly without an occupant, in any sense of the term. In 
Sexton vs. Insurance Co. (69 Iowa, 99), it was held that the use of 
a building for the purpose of storing tools, jars, etc, was not a 
compliance with the condition against the vacancy of the building. 
In Feshe vs. Insurance Co. (74 Iowa, 676), the insured property was 
a dwelling-house occupied by a tenant, and the policy provided 
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that it should become void if the building became ''wholly or 
partially yacaut or unoccupied." The tenant moved out, and five 
days afterwards the property was burned. The owner, who lived 
about half a mile distant, spent a part of each intervening day in 
examining and cleaning the house, but did not stay there at night; 
and her father, who worked near, left a few tools in the house at 
night. It was held that the house was '* vacant and unoccupied ** 
within the meaning of the policy, and that no recovery could be 
had thereon. In Bennett vs. Insurance Co. (50 Conn., 420), the 
policy provided that it should be void " if the dwelling-house here- 
by insured shall cease to be occupied as such." At the time of the 
insurance the house was occupied by a tenant, who moved out 
about six o'clock on a certain evening, and the house was burned 
about two o'clock the next morning. It has held that the policy 
was void, and was not saved by the fact that the fire had actually 
commenced, and was smouldering, unobserved, when the tenant 
moved out. The first of the last two cited cases is in some of its 
facts much like the case we have under consideration, but the facts 
of this case support more strongly the contention of the insurer 
than did the facts in those cases. For a further consideration of 
the question discussed, we refer to the exhaustive note to Moore vs. 
Insurance Co., supra. At this point it may be well to say that we 
do not wish to be understood as holding that a temporary absence 
of the occupants of an insured dwelling, the furniture and other 
contents remaining undisturbed daring such temporary absence, 
would render a policy of insurance thereon inoperative because of a 
condition against vacancy. 

The point is made by counsel for the appellee that counsel for 
the appellant do not discuss in their brief the ruling of the court 
upon the motion for a new trial, and therefore waive it. In this 
contention counsel are mistaken as to the fact upon which it rests. 
The judgment is reversed, with costs, with direction to the court 
below to overrule the demurrer to the complaint, and proceed in 
accordance with this opinion. 
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SUPREME COURT OF MINNESOTA. 



SCHREIBER 

VB. 

GERMAN-AMERICAN HAIL INS. CO.* 

A condition in a policy of insurance that, in case any of the lepresentations 
or statements in the application are untrne, the policy shall be null and 
Yoidi does not make the policy absolutely void, but Toid only at the elec- 
tion of the insurer. 

In case of election to avoid the policy, it becomes void in toto, and from the 
beginning, so that the insurer cannot avoid it, and enforce the promise of 
the insured to pay the premium 

After a loss on a policy with that condition, the insurer brought suit a^inst 
the insured on thepremium note, took judgment, and collected it bjr 
execution. HtUd, That, although thus enforcing payment of the note, if 
done without notice of the breach of condition, would not be a waiver of 
its right to avoid the policy, yet the retention, after notice of the breach, 
of the money thus collected, would be a waiV'er. After learning of the 
breach the insurer could not elect to avoid the policy without returning, 
or oilering to return, the money so collected. 

Two applications for insurance of crops-— one upon 40 acres of barley in the 
north half of section 28, etc., and one upon 120 acres of oats in the same 
half section —were made at the same time, by the same person, to defend- 
ant; and two policies thereupon were issued by defendant at the same 
time. In the body of each policy, in print, coming after the description 
of the labd, — partly in print and partly in writing — was a clause that 
would limit the number of acres specified to a strip next to and along the 
northerly line of the section, of sufficient width to make the specified 
number of acres. There was no such clause in either application. Read- 
ing the two policies together, and giving effect to that clause in each^ 
they assume to insure 120 acres of oats, covering a strip 60 rods wide, 
alon^ and next to the north Ime of the section, and 40 acres of barley 
within the strip covered by the oats. Held^ That, to determine whether 
the clause is operative in either policy, the court will read the two appli- 
cations aiid the two policies together, and, as the retention of the clause 
leads to an unreasonable and absurd result, and makes the descriptions 
inconsistent, it must be rejected from each policy. 

According to the terms of the policies, if the insured, and the agent of the 
insurer present to adjust a loss, should be unable to agree, the former was 
to deposit with the agent $10 to pay the expenses of an appraisement of 
the loss, and the agent was thereupon to appoint three appraisers, who 
should immediately repair to the field where the loss occurred, and ap- 
praise the loss or damage. Held^ That an appraisement without notice to 

• Opinion filed, June a. 1890. 
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the insured of the appomtment of appraisers, and of the time when they 
were to make the examination, was Yoid. 
An affidavit of the president of the defendant, made to procure a continuance 
in this action for the absence of a witness, is competent evidence against 
this defendant that the witness was agent of the defendant, and had 
authority from it as stated in the affidavit. 

John D. O'Bsisn and John B. & W. H. Sanborn, for AppeUanL 
R B. Bbigob, for Bespondent. 

GiLFILLAN, C. J. 

This is an action upon three policies insuring growing crops 
against loss or damage by hail. Each policy contained a condition 
that, in case any of the representations or statements made in the 
written application are untrue, ''this policy shall be null and void." 
Under this condition, one defense alleged is that the application 
represented that the land was free from incumbrances, whereas it 
was subject to mortgages and liens. The policies issued June 29, 
1881. The loss or damage occurred September 4, 1881. In Feb- 
ruary following the defendant took judgment against the insured 
upon the unpaid premium notes, all of which fell due October 1, 
1881. Execution was issued upon it, and it was paid. 

The condition we have stated did not make the policies abso- 
lutely Toid. They were void at the election of the defendant, 
which might waive the breach of the condition. If it chose to 
waiye it, the insured could not avoid the premium notes by reason 
of the breach. In a case similar to this the court, in Huntley vs. 
Perry (38 Barb., 569), an action upon a premium note, said that the 
insured shall not be permitted to set up bis own misrepresentation 
as a defense when the company are asserting the validity of the 
policy, and seeking to enforce the ^consideration he agreed to pay 
for it 

But if the defendant, under this condition, elects to avoid the 
policy, it must avoid it in toto, and from the beginning. It could 
not affirm it for part of the time, or for one purpose, and avoid it 
for the remainder of the time, or for another purpose. If avoided, 
the consideration for the premium notes would f^il. Where there 
is a stipulation in the policy that, in case it is void as an insurance 
for violation of such a condition, the insurer may retain the paid-up 
premium, it may be the insurer can so retain it notwithstanding he 
elects to avoid the policy. But he cannot avoid it, and enforce the 
promises by the insured in consideration of the insurance. A 
stipulation that, in case the policy shall become void as an insur- 
ance from the time of the happening of a particular event, the 
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whole premium paid or unpaid for the entire term shall be deemed 
earned, gives the insurer the right to collect the unpaid premium; 
for the benefit of insurance which the insured has to the time of 
the specified event is a sufficient consideration for the promise to 
pay the premium. There is no consideration for such promise 
where the insured p^ets no benefit of insurance. To make anj act 
of the insurer a waiver of the breach of a condition for which he 
may elect to treat the policy as void, it must be with notice of the 
breach. As it does not appear that this defendant had notice of 
the breach alleged when it enforced payment of the premium 
notes, that did not constitute a waiver. But the action to enforce 
the notes could proceed only on the theory that the policy was 
valid. It was a solemn assertion of its validity. And, having by 
that means compelled the insured to fully perform the contract on 
his part, it certainly seems unjust that it should retain what it thus 
compelled the insured to pay, and be permitted to escape the 
obligations of the contract on its part. After it learned that it 
might elect to avoid the policy, honesty required that, before so 
electing, it should restore the money, payment of which was thus 
exacted. The retention of that money was — in morals, certainly — 
inconsistent with an intention to avoid the policy. We find no 
case exactly like this. There are some which seem to intimat3 that 
before electing to wholly avoid the policy the insurer must return 
the premium even voluntarily paid : Fishbeck vs. Insurance Co., 
64 Cal., 427; Harris vs. Society, 64 N. T., 196; Association vs. Kiel, 
17 Atl. Bep., 36. Without expressing any opinion of what is said 
in those cascH, we do not hesitate to hold in this case the defend- 
ant could not retain the premium thus collected, and also avoid the 
policy; that, under the circumstances, it was defendant's duty, as 
soon as it learned of the breach of condition, to determine whether 
it would abide by the policy, and retain the premiums, or restore 
them, and elect to avoid it. It has never returned, nor offered to 
return, the premiums, and by retaining them must be deemed to 
have elected to abide by the policy. 

The decision of this point renders it unnecessary to consider 
points 4, 5, 9, 10, 11, 12, 13, 14, 16, 16, 17, 19, 20, and 21, in appel- 
lant's brief. There is nothing requiring special mention in 
points 1, 2, 3, 7, 8, and 18. We see no error in the matters they 
point out. 

One matter of defense is that two of the crops claimed to be 
insured, to-wit, 120 acres of oats and 40 acres of barley, under two 



Digitized by 



Google 



1890 .J Schreiber V8. Oerman-American Hail Ins. Co. 733 

of the policies, were not upon the lands described in the policies. It 
appeared from the testimony that these crops were on the south 
half of the north of section 28; the 120 acres of oats being the 
Bontherly 120 acres of the south half, and the 40 acres of barley 
being the 40 acres next north of the 120, — the two together taking 
up the whole south half. The applications for the policies were 
made at the same time, and the policies issued at the same time. 
The application for the policy on the barley described the land, 
''Acres, 40, all situated in the north half of section 28," etc. That 
for the policy on the oats described it as ''Acres, 120, all situated 
in the north half of section 28," etc. In each of the policies was 
this provision: "That the description of the land, the crops on 
which are hereby insured, is the same as the assured has given in • 
his application, and that the tract of land on which the respective 
crops are situated is a tract of land extending along the entire 
northerly line of the portion of the section last above described, 
of uniform and sufficient width to constitute the number of acres 
above named, for insurance upon which this application is made, 
and that, unless the assured have otherwise clearly described the 
tracts and acres named, it is agreed that this shall be taken and 
held to be the description of the land on which the insured crops 
stand in the issuance of the policy, and the adjustment of the loss, 
if any, that may occur, whether in fact there are any crops on such 
northerly portion or not." This was in print, in the body of the 
policy, after the description of the land, which was partly in print 
and partly in writing. The application contained no such, pro- 
vision. If this provision applies to the policies, then there can be 
no recovery either for the oats or the barley. Ordinarily, such a 
provision in the policy, in the case of a single policy, with no more 
specific description in the application and policy than by giving the 
number of acres in a specified subdivision, would limit and control 
the description. In determining whether in this case the parties 
are to be deemed as intending and understanding the clause to 
have that effect, we must take into account that there were two 
applications made at the same time, and two policies issued at the 
same time; and if in each policy the clause is operative, then, taking 
the two policies together, we have this singular result: that the 
defendant intended to insure 40 acres of barley, taken in a strip, 
20 rods wide, along the north line of the section, and 120 acres of 
oats in a strip, 60 rods wide, along the same Hne; the 120 of oats 
including the 40 acres of barley. It would be an absurd and 
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iinreasonable intentioB. There Ib no way to avoid attaributmg it to 
the parties but by holding that they did not intend the clause to 
be operative. It is inconsistent with the clear intent of the poli- 
cies. If not operative, then, according to the descriptions in the 
applications and policies, there was insured 120 acres of oats and 
40 of barley in the north half of the section, in whichever part of 
that half they might be situated; and this we consider to be the 
effect of the policies. 

The by-laws of defendant were made part of the policies by their 
express terms. As to the mode of ascertaining the amount of 
losses, the by-laws provided that the agent or officer of the com- 
pany present to adjust, and the insurer, shall endeavor to agree 
upon the amount of loss, and if they are unable to agree the insured 
shall deposit with such agent or officer $10 in cash to pay the ex- 
penses of an appraisement; and the said agent or officer shall there- 
upon appoint three disinterested persons. The three so appointed 
shall immediately repair to the field where the damage or loss 
occurred. They then provide how the three persons shall proceed. 
There was evidence that the defendant appointed three appraisers, 
who, as to two of the policies, appraised the damages at nothing 
It is claimed that this appraisal bars a recovery upon those two 
policies. While we might be obliged to sustain so peculiar a pro- 
vision for ascertaining the damages as these by-laws contain, it 
certainly could not be favored. It practically put the whole thing, 
in case the parties do not agree on the damages, in the hands of the 
company. Such a provision must be strictly construed. It con- 
templates that the appointment of appraisers shall be made at 
once, upon a disagreement, and in the presence of the insured, or 
at least with notice to him of the appointment, and of the time 
when the appraisers are to make their examination. From the 
evidence the jury might have found that the appointment and 
appraisal were without the knowledge of the insured, and if they 
did so find the appraisal was not binding. There was competent 
and sufficient evidence in the affidavit of the defendant's president, 
made in its behalf in this action, that Allen was its adjuster of 
losses. It was therefore proper to prove what passed between 
plaintiff and him. Order affirmed. 
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COUBT OF APPEALS OF KENTUCKY. 



HAETPORD LIFE & ANNUITY INS. CO. \ 

m, 

HAYDEN'S Adm'k.* 

The application and policy both provided that agents could only receive 
** admission fees," and that alt other payments should be made at the 
home office, unless a receipt from the company was produced. The com- 
pany's manager for that and other states publicly announced that the 
local agent had authority to receive all payments. The insured died 
shortly after his first payments made to the agent, and before the pay- 
irents had been tendered to the company. 

Heldf That the acknowledgments of an agent made subsequent to the trans- 
action in which he acted cannot be proven against the principal. 

Heldf That the announcement of the manager estopped tb^ company from 
setting up the policy provision. 

Heldj That the policy provision could not be regarded as notice to the in- 
sured that the manager was a mere agent. 

AviOTT & EussELL, /or Appellant. 

EiVES & Spaldino, /or Appellee. 

Holt, J. 

April 4, 1887, D. W. Hayden made written application to the 
local agent, J. J. Parsley, for an insurance upon his life of not over 
$4,000, in the safety fund department of the Hartford Life & An- 
nuity Insurance Company. It stipulated that, if the insured should 
fail to make any required payment, then the policy should be void, 
and that agents were authorized to collect " admission fees " only, 
all other payments to be made by the insured at the home office 
in Hartford, Conn. April 18, 1887, the company issued the policy 
at its home office for said sum. It was sent to the local agent, and 
he delivered it to the insured. By its terms the insured, among 
other payments, was to pay to the company '* expense dues " of $3 
annually upon each $1,000 of insurance, the first payment to be 
made upon the first day of the month succeeding the issual of the 

• DMlslon rendered. Karoh 90. It90. 
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policy, " or by quarterly or other pro rata installments of the same 
in advance for periods of less than a year." The policy further 
provided that "agents" of the company were not authorized to 
vary its terms; and that, after an agent had delivered the policy 
and collected the *' admission fee," no other payment under the pol- 
icy could be made to him without the production of a receipt 
signed by the secretary of the company, but must be made at the 
home office. It appears to have been left to the agent to fix or 
agree with the insured upon the *^ pro rata installments " in paying 
the "expense dues," and neither the application nor the policy 
states the amount of the " admission fees." The insured died on 
July 8, 1837. In this action by his personal representatives to re- 
cover the insurance, it is claimed by the company that the policy 
had' become void before his death by reason of his failure to pay at 
the home office the first installment of four dollars of " expense 
dues," which it claims became due on May 1, 1887. The petition 
avers that the insured, at the time the insurance was taken, paid 
Pursley $18. The evidence upon the part of the company shows 
that this was the sum charged as an admission fee, and that it went 
to the agent, if he was at work upon commission. The company 
says — First, tl^t no expense fees were paid to Pursley; and, sec- 
ond, if there were, then he had no authority to receive them, and 
that the insured was so notified by the provisions of both the ap- 
plication and the policy. In other words, that he was a special 
agent, with limited powers, and, this being known to the one deal- 
ing with him, the principal cannot be held for anything done in 
excess of his authority. Undoubtedly the company could limit the 
power of Pursley, who was but a special agent; and if one dealing 
with him as such agent knew it had done so, or as a prudent per- 
son should have so known, then he did so at his peril as to matters 
beyond the agent's authority. 

Waiving whether the insured had a right fairly to understand 
that the term " admission fees " embraced the first installment of 
the " expense fees," yet it is shown by the evidence that when the 
payment was made to Pursley by him it was agreed between them 
that the insured had made all necessary payment to carry the insur- 
ance to September 1, 1887. In other words, that all fees or dues 
were paid up to that time. A day or so after the insured had paid 
Pursley, the latter went back to him, claiming that by mistake he 
had failed to pay him enough by four dollars, and the insured paid 
him this additional sum, and then the agreement between them 
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above named was made. Whether the agent agreed to commute a 
part of the admiseion fee, and which was coming to him, or not^ 
does not appear. He is dead, but it is shown that he did not, dur- 
ing the life of the insured, account to the company for the four dol- 
lars, which was the amount of the installment of the expense fee 
due on May 1, 1887. After the death of the insured, and in August 
following, Pursley, who had been discharged from the service of 
the company in May previous, sent it to the company, but it re- 
fused to receive it. It is suggestive that the sum which the agent 
claimed, the insured, through mistake, still owed him after the first 
payment, and which he collected, was the exact amount of the in- 
stallment of the expense due. In any event, we think it is satis- 
factorily shown he agreed with the insured that the latter had 
paid all that was necessary to tide the policy to September 1, 1887. 

The appellees were improperly allowed to prove some statements 
of Pursley relative to insuring the deceased, made after it had 
been effected. The acknowledgments of an agent made subse- 
quent to the transaction in which he acted as agent cannot be 
proven against the principal. They are not a part of the res gestae. 
Whatever the agent does in the prosecution of the principal's 
business is the act of the principal, and therefore what he may say 
relative to it while so engaged — dum fervetopus — is competent 
evidence against the principal: 1 Greenl Ev., § 113. In this in- 
stance, however, the matter to which they related was otherwise 
shown by competent evidence. Their admission was not, there- 
fore, prejudicial to the substantial rights of the appellant, and the 
exception is not, therefore, to be regarded: Civil Code, § 338. 

The question at last in the case is, had the insured made such 
a payment of his dues that the policy was in force at his death ? 
Conceding that he had notice from the application and the policy 
that Pursley had no right to collect the expense dues, yet it ap- 
pears that one Hamilton, who was the general manager of the 
company for Kentucky and several other states, went with Purs- 
ley to the town where the insurance was taken upon the life of the 
deceased, and together they solicited insurance there. They dis- 
tributed the cards and printed statements of the company, show- 
ing that Hamilton was such manager, and he gave it out publicly 
that Pursley was the agent of the company, and authorized to re- 
ceive the fees and dues for insurance in it. There is evidence show- 
ing that he did collect them, including the '' expense fees," with 
the knowledge and consent of Hamilton. It is true there is some 

VOL, XIX.-47. 
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eyidence contra, but there was sufficient testimony to authorize the 
iury to find against the company upon this point Upon this state 
of the case the lower court instructed the jury as follows: ''If the 
jury believe from a preponderance of the evidence that J. J. Purs- 
ley, at the time of delivery of D. W. Hayden's policy, collected from 
him an amount of money estimated and fixed by said Pursley as 
sufficient to keep the policy in force until September 1, 1887, and 
that said Pursley was held out by the company, or its general 
agent, F. B. B!amilton, as its duly accredited agent, having author- 
ity to estimate, fix, and collect from applicants the first payment 
on delivery of policies, they must find for plaintiff the amount 
claimed, to-wit, $4,000, and interest thereon from October 27, 1887; 
otherwise they should find for the defendant." This instruction 
embodied the whole law of the case in pointed and concise lan- 
guage. Although the printed forms of the applications and polic- 
ies of the company notified its patrons that its agents had power to 
receive only the " admission fees," and conceding that this might 
not be fairly understood to include the first payment upon the 
''expense fees," yet the company could undoubtedly either ex- 
pressly or inferentially, by conduct, waive this limitation upon the 
power of its agent It could act only through natural persons, 
and here was its general manager upon the ground, and saying 
to the public, by both word and conduct, that payment of sdl or 
any of the fees for insurance in it could be made to the local agents 
and that it would be all right 

It is said, however, that this action is upon a written contract; 
that no fraud or mistake as to it is pleaded; and that its terms 
cannot, therefore, be varied by oral evidence of what occurred con- 
temporaneous with the making of it. This rule was designed to 
prevent fraud and further justice. If it were applicable and con- 
trolling under circumstances like those now presented, it would be 
promotive of injustice. Here the general manager, who must be 
regarded as standing in the place of the company, publicly au- 
thorized the local agent to receive all dues. He held hiin out to the 
public as so authorized. This operated to waive the restriction in 
the application and policy as to his powers in this respect, and 
estops the company from now denying it The insured and the 
public had a right to regard the conduct of Hamilton, and his di- 
rection as to the payment of the insurance dues to the local agent, 
as a subsequent parol alteration pro tanto of the contract of insur- 
ance, and the company itself must be regarded as having thereby 
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created an honest belief that the limitation upon his power in this 
respect had been waived. If it were not, therefore, estopped to 
now deny it, a fraud would practically result, and the injured party 
be remediless. 

It may be said, however, that Hamilton was but au agent. Grant 
that as between him and his principal his powers were limited, yet 
the insured should not be treated as having notice of it from the 
terms of his application and the policy, because the term '* agent," 
as therein ueed, should not be regarded as applying to a general 
manager ol the company. He represents it generally. It is pres- 
ent in him. The public naturally rely upon him as having full 
power in reference to his business, and he should in fairness be 
regarded as so held out to the community by it. Especially should 
this be so where the home office of the company is located in 
another state. Restrictions and terms in a policy will be construed 
most strongly against the company, and in favor of the agent's 
powers as to those dealing with it. In Carrigan vs. Insurance Co. 
(53 Yt., 418), the policy provided that no agent had the power to 
waive any of the conditions of the policy; and the provision was 
held to apply to local, but not general, agents, the latter being pre- 
sumed to possess authority to transact the business of the company 
generally. Where a company is located in a state remote from that 
in which the insurance is effected, one intrusted with the general 
management of its business in the latter state should be regarded 
as a general agent: Insurance Co. vs. Booker, 9 Heisk., 606; and 
possessing all the powers of those in charge of its business at the 
head or home office. Both the interest of the company and the 
protection of the public require this to be the rule; and, as held in 
Marcus vs. Insurance Co. (68 N. T., 625), a clause in a policy that 
*' agents " are not authorized to make, alter, or discharge contracts 
should not be regarded as applying to general agents. The public 
had a right, owing to the conduct of the appellant's general agent, 
to believe that the local agent had a right to receive all the fees for 
the insurance. The company, therefore, so held him out to the 
insured and the public, and this worked a waiver of the restriction 
in the policy, granting it to be as extended as claimed by the 
appellant. The ruling of the lower court was in conformity to this 
view of the law, and the judgment is therefore affiirmed. 
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WEIDERT 



STATE INS. CO.*J 

Contracts of insurance mast have effect like all other written contracts. 
The intention of the parties must govern and control, and when the lan- 
guage used is plain and unambiguous the intention of the parties to the 
contract must be gathered from the language used therein In such c&se 
the office of the court is to ascertain the language used, and then enforce it 
according to its legal effect; and when an agent's authority is limited, 
and the party with whom he contracts has notice of such limitation or 
want of authority in the agent, under no circumstances can the principal 
be bound beyond the agenvs authority. 

When a policy contained an express limitation on the power of agents, an 
agent has no legal right to contract as against the company, wiui a party 
having actual knowledge of such want of authority, so as to change the 
terms of the contract, or to dispense with the performance of any part of 
the consideration, either by parol or in writing'; and a party, by accept- 
ing a policy containing such limitations upon the powers of the a^nt, 
is estopped from setting up powers in the agent at the time in opposition 
to the conditions and limitations in the policy. 

Agents of underwriters at a distance from their principals are either general 
or special agents, possessing plenary or limited powers, depenaing cs^ 
the terms of the grant of power or powers exercised with the assent q^ 
the principals ; and the extent of their power is to be determined by •yVy 
same rules that control in respect to other agencies. ^^ 

In case of a special a^ent, the assured must, at his peril, know whether* t^ 
act relied on is within the scope uf the agent's real or apparent authox^it^^ 

When the terms of an agreement have been reduced to writing by the x>^^2 
ties, it is to be considered as containing all those terms. All antece<lo^^ 
and contemporaneous oral agreements are merged in the writing. (^ 
such case the writing is the sole evidence of the agreement, unless a mi^. 
take or imperfection in the writing is put in issue by the pleadings, or 
when the validity of the agreement is the fact in dispute. 

When it appeared that a party had two furnished houses in the same viciii> 
ity, and there was a question which was his residence, it was not error 
in the trial court to exclude evidence on his cross-examination tending to 
show at which place he had the most furniture. Such fact was too 
remote to give any aid in determining the question. 

I n an action on a policy of insurance, when the plaintiff alleges that he ^°J7 
performed all the conditions of said contract on his part, and upoa the 
trial seeks to prove that the defendant waived the performance of cer- 
tain conditions of the policy, and relies solely upon such waiver, qi**™ 

• DecUlon rendered, May 19, 1890. 
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whether or not it is competent for the conrt f>o iustract the Jnry on a 
material issue outside of the pleadings. Suggested, but not decided, 
because the question was not made at tne trial. 

When a policy of insurance required the assured to make certain specific 
proofs iu case of loss, such requirements are conditions to be complied 
with by the assured before he has any legal claim agaiust the company 
for loss; aud in such case all the conditions must be substantially, if not 
strictly, complied with, or no recovery can be had. 

The facts examined, and held that the conditions of the policy as to proof of 
loss were not waived, and that there was not sufficient evidence to carry 
that question to the jury. 

A waiver that would preclude the defendant from relying on the terms of the 
policy must be in the natare of an estoppel. The company must, by some 
act of an agent having real or apparent authority, have dpne or said 
something that induced the plaintiff to do, or forbear to do, something 
whereby he was prejudiced. 

When a failure to comply with the conditions of a policy is due wholly to the 
fault of the insured, the general doctrine seems to be that the policy is 
dead, and cannot be revived by anything short of a new consideration, 
or an express waiver on the part of the insurer. If no proofs are served 
in time, and the insurer has done nothing to induce the omission, the 
insured has lost all rights under the policy, and the insurer in not bound 
to specify its defenses, nor does it waive those not specitied. 

Where a policy coutained an enumeration of particulars that should not con- 
stitute a waiver of its terms or conditions in an action thereon, it may 
rely upon the terms ot the policy unless precluded by fraud, or by such 
facts as would constitute an estoppel. 

On motion for a nonsuit, the facts examined, and held that the dwelling-house 
insured was not occupied at the time of the loss, within the meaning of 
the policy. 

The application for a policy of insnrance provided that, *4n case any of said 
property shall be or beco:nA vacant or unoccupied, the said policy shall 
remain suspended, and be of no effect in respect to any of these contin- 
gencies/' and further provided that if any change shall take place in the 
occupancy of said premises '** * * without .oeiug immediately noti- 
fied, and its consent thereto obtained in writing, and endorsed hereon, 
and signed by the president or secretary of this company, this policy 
shall, in either event, immediat«*ly thereafter be null and void,'' and fur- 
ther, that '' this company shall not be liable for any loss or damage while 
the above-mentioned premises shall be vacant or unoccupied.'' Held, 
that while the premises insured were not occupied the policy was sus- 
pended; and if the loss occured during naid time, there was no liability 
on the policy. For a dwelling-house to be occupied, within the meaning 
of this policy, it must be used by human beings as their customary 
]»lace of abode. 

W. H. Wilson, /!>r Appellant. 

W. E CBEWS,/or BespnndenL 

Stbahait, j. 

On the 28tli day of March, 1888, the defendant insured the 
plaintiff's house, and certain household goods therein, against loss 
or damage by fire. On the 9th of July of the same year, said house 
and goods were destroyed by fire; and this action is brought to 
recover the amount of mich policy, which is $350. The plaintiff 
had judgment for the full amount claimed, from which this appeal 
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is taken. The complaint is in the usual form in such cases. On 
the subject of the loss, and proof thereof, it has this averment: 
"That on the 9th day of July, A. D. 1888, said dwelling-house, with 
said beds, bedding, and household furniture therein, were totally 
destroyed by fire; * * * that immediately thereafter plaintiff 
furnished the defendant with proof of his said loss and interest^ 
and otherwise performed all the conditions of said policy on his 
part to be performed." 

The answer denies each of the allegations of the complaint ex- 
cept the issuing of the policy and the loss. It also contains the 
following new matter: That tjbe basis of said policy of insurance 
is the written application of the plaintiff therefor, and that said 
policy was so made and issued upon and under said application, 
and upon and under the statements, representations, agreements, 
and warranties therein contained. Among other things, said appli- 
cation contained the following provisions, to- wit: — 

Application is made by John Weidert, of Vansycle Canyon, connty of Uma- 
tilla, state of Oregon, for insurance against loss or damage by fire, by the 
State Insurance Company, in the snm of three hundred and fifty dollars, for 
the term of one year from the 13th of March, 1888, by a policy, the usual 
conditions of the company, based upon the terms, agreements, and statements 
herein and hereon, on the property hereinafter described. The applicant 
agrees that all valuations are made by such applicant, and that the company 
is not to pay, in case of loss, to exceed three-fourths of the actual cash value 
of any building; that if this application does not truly answer the following 
interrogatories, and correctly describe, state, and make known the property, 
the value, the title, the location, the exposures, the occupancy, the liens and 
incumbrances thereon, aud interest therein, or if any misrepresentations or 
omissions to make known any and all facts material to the risk are made 
herein or hereon, then the said policy shall in either event be null and void. 
The applicant further a^rrees that if the applicant, or any one else, shall have, 
or shall hereafter make, any other insurance on the property herein named, 
or any part thereof, or if there be any change or alteration either in the ten- 
ants, title, incumbrances, occupancy, stove-pipes passing through the roof or 
side of the building, or the erection of buildings or exposures, or if said 
property shall be conveyed or incumbered in whole or in part, whether by 
judgment, mechanic's lieu, judicial decree, mortgage, voluntary transfer, or 
otherwise, or in case any of said property shall be or become vacant or unoc- 
cupied, that the said policy shall remain suspended, and be of no effect in re- 
spect to any of these contingencies, nnless notice shall be given to this com- 
pany, and its consent obtained in writing, and the same be indorsed upon the 
policy by the secretary before loss or damage shall occur. The applicant 
further aigrees that the foregoing answers and statements are true, and a 
warranty on the part of the assured; that anyjsolicitor or agent of this com- 
pany, in filling out or writing this application, in performing such act is the 
agent of, and acts for, such applicant, and not of or for or on behalf of thia 
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oompany, nnder any circnmstances or in any manner whateyer, and that the 
company shall in no respect be boond by any act done or statement made to, 
promise or knowledge of, any solicitor, agent, or other person which is not 
in such application, and that any notice given to, representation made, or 
knowledge of any solicitor, agent, or person representing this company, of 
any fact, change, act, or thing relating to the property, title, occupancy, in- 
cumbrance, or otherwise, insured under said policy, subsequent to the issuing 
of the same, shall not in any wise be binding on. or be regarded as notice to, 
or knowledge of, this company, but in order to be binding must be indorsed 
in writing on said policy by the company, as provided therefor. • ♦ ♦ 

The policy, after declaring that the basis of said contract is the 
said application, which shall be deemed and taken as a part of the 
policy, and as a warranty on the part of the assured, and that any 
false or untrue answers, representations, or statements therein or 
thereon should render the said policy void, and that this contract 
of insurance was embraced wholly in said application and obliga* 
tion of the assured; contains this further provision: — 

This company shall not be liable for any loss or damage while the above- 
mentioned premises shall be vacant or unoccupied, or resulting from the neg- 
lect of the assured to use all possible effort to keep the property safely pro- 
tected against fires that may originate or start on the prairies, etc. 

And this: — 

In case said property, or any part thereof, shall be sold, conveyed, or in- 
cumbered, or if any change shall take place iu the title, possession, or occu- 
pancy, * ♦ ♦ without being immediately notified to this company, and 
its consent thereto obtained in writing, and indorsed hereon, and signed by 
the president or secretary of this company, this policy shall in either event, 
immediately thereafter, be null and void. 

The policy also contains a repetition of the statement contained 
in the application, to the effect that it is a part of this contract 
that any person other than the assured who may have procured 
this insurance to be taken by the company shall be deemed the 
agent of the assured, and not of this company, under any circum- 
stances whatever, etc. It is then alleged that the plaintifif, in dis- 
regard and violation of the agreements, provisions, and conditions 
of said application and said policy, permitted and caused said 
dwelling-house to become and remain unoccupied prior to, and 
continuing up to, the time of said fire, without notifying the de- 
fendant thereof, and without in anyway obtaining the consert of 
the defendant thereto or therefor. As a further and separate de- 
fense the defendant alleges the following facts: "That among 
other conditions on the back of said policy, and made a part thereof, 
by the terms of said policy, and by the terms of said application 
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therefor, it is provided: 'All persons having a claim under this 
policy for loss or damage shall proceed at once to put the property 
saved or damaged in the best order possible, separating the dam- 
aged from the undamaged, and shall give immediate notice, and 
shall render a particular account thereof in writing to the company, 
stating the time, origin, and circumstances of the fire, the occq- 
pancj of the building insured, or containing the property insured, 
at the time of the loss; the whole value and ownershi^f of the prop- 
erty insured, and all incumbrances thereon; the amount of loss 
upon each article; other insurance, if any, giving a copy of aU poli- 
cies, — all of which shall be verified by the affidavit of the assured 
or claimant.'" It is then alleged by special averment in the an- 
swer that the plaintiff never complied with either or any of these 
requirements and conditions. 

The reply, among other things, contains these denials and alle- 
gations: ''Plaintiff denies that, in disregard or violation of the 
agreements, provisions, or conditions of said or any application, or 
said or any policy, said plaintiff permitted ox caused said dwelling- 
house to become or remain unoccupied for a long or any period 
prior to, or continuing up to, the time of said fire, without notify- 
ing the defendant thereof, or without in any way obtaining the 
consent of the defendant thereto or therefor; and the plaintiff 
alleges that, at the time he made the application to the defendant 
for said insurance policy, it was expressly understood and agreed 
by and between the plaintiff and the defendant that said plaintiff 
should and would be permitted at any and all times during the 
continuance of said policy to remove from said house, and remain 
from said house, to pursue certain farm labor in which plaintiff was 
engaged and had to do and perform, and for the further purpose 
of going to and returning from the mountains to haul wood for the 
use of the plaintiff and his family; and it was mutuallv understood 
and agreed, and defendant at the time of said application con- 
sented, that, while the plaintiff was absent as aforesaid, plaintiff's 
wife and family might remove to some place not so lonesome as 
tie said house of the plaintiff." The reply further denies that, in 
disregard of the provisions of said or any condition, the plaintiff 
failed or refused to give notice to the defendant in writing, or proof 
of his said alleged loss in writing, or at all, or to render a particu- 
lar or any account thereof in writing, or at all, or the origin or 
circumstances of the fire, or the whole value, or any value of owner- 
ship, of the property insured, or any part thereof, or all or any ot 
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the incambranceB thereon, or the amount of loss upon each article 
or articles, and denies that he failed or refused to yerify by affi- 
davit or otherwise, or at all, any proof of any loss or any account 
or notice thereof of any kind; and plaintiff alleges that, imme- 
diately after said fire, he made frequent applications to defendant 
and to its agent to adjust his loss caused by said fire, but said 
defendant at all times neglected and refused to entertain plaintiff's 
application, or to adjust his said loss. 

The following are the assignments of error made by the appel- 
lant, and which haye been argued in this court: ''First. Error of 
the court in permitting the plaintiff to giye eyidence of an oral 
agreement between him and one Eeeder, a solicitor of the defend- 
ant company, to the effect that the plaintiff might leave the in- 
sured premises unoccupied. Second. Error of the court in refus- 
ing to allow counsel for the defendant to ask the plaintiff, while a 
witness on his own behalf, how much more furniture the plaintiff 
had at what was known as his ' Middle Eanch ' than at the place 
that was burned. Third. Error of the court in charging the jury 
as follows: ' The court charges you that, if you find from the evi- 
denoe that the plaintiff made a statement in writing to the com- 
pany, although such statement was not verified, if the company 
acted upon it^ and sent an adjuster to settle or adjust the loss, 
then the company will be deemed to have waived that condition in 
the policy.' Fourth. Error of the court in overruling defendant's 
motion for a nonsuit" These assignments, so far as may be nec- 
essary to the proper disposition of the case, will be considered in 
their order. 

1. The first assignment of error is based on what occurred at the 
trial in the examination of the plaintiff as a witness in his own be- 
half. He testified without objection that in March, 1888, one L. 
B. Keeder came to him, and asked him to have his property in- 
sured, and said that he had been there twice before to see bim on 
the same business. Counsel for the defendant here asked and ob- 
tained leave of the court to inquire of said witness whether he had 
made a written application for insurance, and he answered that he 
haii; and, said application being shown to the witness, he further 
testified that he had signed it at the time, but that he did not read 
it, or hear it read, except as Mr. Beeder read it to him; that he 
was a German, and did not speak, read, or write the English lan- 
guage very well, but that he could read some, and there were 
always some difficult words that he did not know the meaning of. 
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The application was then offered in evidence, and was receiyed 
without objection; and the bill of exceptions recites that it con- 
tained the provisions set forth in the defendant's answer, in the 
same words as in said answer set forth. It also contained a par- 
ticular description of the premises insured, and stated that the 
same was occupied by the insured as a private dwelling, and the 
following statements were indorsed thereon: "A part of Mr- 
Weidert's family lives in this house, and the other part lives 
in his other house," — and on the back thereof was signed the 
name, "L. B. Beeder, Solicitor." The witness then testified, 
under an objection and exception by the defendant, that, at 
the time he made his application for insurance, he asked Eeeder 
particular questions: "How is this," I said, "when I move 
away, and have part of my family here, and a part with me, as 
I will have to do ?" He said " as long as your furniture remains 
here, and the house is occupied, all right" I said, "I will be away* 
plowing before long now, and cannot stay on this place all the time;' 
and he said: " It does not make any difference. Yoii can move." I 
then said: " If this is the case,— if I don't have to stay right steady, 
— ^I will get insured." Whether this evidence is competent is the 
question submitted for our determination. 

One objection made to this character of evidence by the appellant 
is that Beeder had no authority to make any contract or agreement 
whatever with the assured, and that his want of authority to make 
agreements concerning the occupancy of the premises insured out- 
side of, or different from, the terms of the application and policy, 
was plainly printed in the application which the plaintiff signed, and 
that he was bound to take notice of his want of authority. It must 
also be observed in this connection that the plaintiff says that Mr. 
Beeder read over the application to him at the time he signed it, 
and it is not pretended that he read it incorrectly ; and, while the 
plaintiff testifies that he is a German, and does not understand 
English very well, he nowhere claims that he did not understand 
every word of that application. In the' light of these facts, how can 
it be claimed that Beeder could make any other or different con- 
tract with the assured than to take his written application acoord- 
ing to the rules of the company, and forward it to the home oflBce, 
and, if it was there approved, a policy to be based on said applica- 
tion, and not on something the solicitor may have said to the 
assured, would be the issue ? When it expressly appears that this 
solicitor's powers were so limited, and that the plaintiff knew it. 
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how can it be claimed that the defendant was bound by his un- 
authorized act ? Contracts of insurance must have effect like all 
other written contracts. The intention of the parties must govern 
and control; and, when the language is plain and unambiguous, 
such intention must be gathered from such language. In such 
case the court simply ascertains the language the parties themselves 
haye agreed to and written down in their contract, and enforces it 
according to its legal effect. When an agent's authority is limited, 
and the party with whom he contracts has notice of such limitation 
or want of authority in the agent, under no circumstances can the 
principal be .bound beyond the agent's authority. This principle 
has been applied to contracts of insurance. In Oatoir ys. Trust Co. 
(33 N. J. Law, 487), it was held that, when a policy itself contained 
an express limitation upon the power of agents, an agent had no 
legal right to contract, as against the company, with the party to 
whom the policy had been issued, so as to change the terms of the 
policy, or to dispense with the performance of any part of the con- 
sideration, either by parol or in writing; and such party is estopped, 
by accepting the policy, from setting up powers in the agent at the 
time in opposition to the conditions and limitations in the policy. 
So in Armstrong vs. Insurance Co. (16 N. W. Bep., 94), it was held 
that an agent of a fire insurance company who had authority to 
take applications for insurance, and receive and receipt for premi- 
ums, and forward applications and premiums, and receive from the 
company policies of insurance when issued, and deliver them to the 
assured, and who had no other or further powers, real or apparent, 
could not bind the company by a contract of insurance. So in 
Critchett vs. Insurance Co. (5 N. W. Rep., 543), where a note was 
given in payment of a premium upon an insurance policy which pro- 
vided that, if default was made in the payment of any installment of 
premium upon a premium note for thirty days after due, the com* 
pany should not be liable for any loss happening after that time, 
and before payment. It was claimed that an agent who had author- 
ity to receive applications for insurance, and collect and transmit 
premiums, had extended the time of payment; but it was held that 
such extension, even if shown, was not binding on the company, and 
they were not liable for loss occurring during the period of such 
pretended extension. 

Merserau vs. Insurance Co. (66 N. Y., 274) is a very important 
case involving the principle under consideration. In that case the 
limitation of the agent's powers was indorsed on the poUcy, and he 
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possessed powers similar to those conferred by the defendant com- 
pany in this case. The agent called upon the assured, who was 
ready to pay the premium, but the requisite receipts had not been 
forwarded from the home office to enable the agent to receive the 
premium; and therefore the agent said to the assured: ''Give your- 
self no trouble about it. I will see that you are kept all right with 
the company." A loss occurred, and the company set up the non- 
payment of the premium as a defense, and the plaintiff relied upon 
a waiyer by the company through its agent; but the defense w^» 
sustained. Allen, J., deliyering the opinion of the court, said: 
" Agents of underwriters, at a distance from their principals, are 
either general or special agents, possessing plenary or limited pow- 
ers, depending upon the terms of the grant of power, or the pow- 
ers exercised with the assent of the principals; and the extent of 
their authority is to be determined by the same rules that control 
in respect to other agencies" And it was further held that the 
assured had knowledge of the limited powers of such agent, and he 
was estopped from claiming that said limitation did not exist, or in 
hostility to it. And in 2 Wood, Ins., § 411, the doctrine is stated as 
an elementary principle. It is said. " So, where direct notice or 
any notice which the assured as a prudent man is bound to regard, 
is brought home to the assured, limiting the powers of the agent, he 
relies upon any act in excess of such limited authority at his peril. 
That an insurance company has a right in a fair way, to limit the 
powers of its agents, must be conceded; and when it does impose 
such limitations upon his authority, in a way that no prudent man 
ought to be mistaken in reference thereto, it is not bound by an act 
done by its agent in contravention of such notice:" And Shuggart vs. 
Insurance Co., 55 CaL, 408; Insurance Co. vs. Fromm, 100 Pa. St., 
847; Insurance Co. vs. Hannawold, 37 Mich., 103; Insurance Co. vs. 
Holzgrafe, 53 Dl., 516; Dickinson Co. vs. Insurance Co., 41 Iowa, 
286; Insurance Co. vs. Fay, 22 Mich., 467; Mitchell vs. Insurance 
Co., 51 Pa. St., 402; Alexander vs. Insurance Co., 66 N. Y., 464; 
Gtilbraith vs. Insurance Co., 12 Bush., 29. The law of agency is to 
be applied here, and it is not different in its application to insur- 
ance fronx what it is in any other case to which it is applicable: 2 
Wood, Ins., § 421, no doubt states the true rule. The author says: 
''But in all cases the distinction between the powers of special and 
general agents should be kept in view; and in the case of a special 
agent the assured must, at his peril, know whether the act relied 
on is within the scope of his real or of his apparent authority. He 
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is bound to know when he has passed the precise limits of his 
power, and cannot rely upon the assumption of authority by the 
agent to do an act beyond the scope of his actual authority, real or 
apparent. The declarations of an agent are not evidence of his 
authority, but the scope and extent of his powers musfc be deter- 
mined by his actual authority or by his acts, and the recognition 
thereof by his principal." Counsel for respondent cities Woodruff 
vs. Insurance Co. (83 N. Y., 133); but in that case the agent did not 
assume to make a different contract from what was contained in the 
application and policy, nor does it appear what was the scope or 
extent of his authority, or apparent authority. He also cites 
Carroll, vs. Insurance Co. (13 Pac. Bep., 863); but that case relates to 
the question of waiver by the company, and does not touch the 
question under consideration: Menk vs. Insurance Co. (14 Pac. 
Bep., 887) is also cited. In that case, under an issue of misrepre- 
sentation, it was held competent, in an action on a fire insurance 
policy, to give evidence that the application was made out by an 
agent of the insurance company with full knowledge of the condi- 
tion of the premises, and that the plaintiff did not know what rep- 
resentation it contained. Whether the agent was general or special 
does not appear, and express averments were made as to the mis- 
representation : Insurance Co. vs. Pierce (18 Pac. Rep., 291), is also 
cited by respondent; but that case does not hold that the acts of a 
special agent with limited powers, known to the assured, would 
bind the company. It holds that if, after hearing a full and truth- 
ful statement of the condition of the property insured from the 
owner, an agent of an insurance company fills the blanks in a printed 
form of application furnished him by the company vnth misrepre- 
sentations and false statements, and the insured signs the same 
without knowing its contents, and without other fault than that he 
relied upon the agent to write down his statements correctly, 
and pays the premium, obtains a policy, and sustains a loss, 
then the company was estopped from denying its liability under 
the policy. In this case the pleadings present no issue as to 
misrepresentations; nor, under the facts disclosed, would the 
questions involved be materially affected if they did : Kruger vs. 
Insurance Co. (13 Pac. Bep., 156) is also relied upon; but the 
court in that case found expressly that the agent was a general 
agent of the company, and that he had the power to waive the con- 
ditions of the policy: Insurance Co. vs. Buckman (20 N. E. Bep., 
77) is also cited by the respondent, but in that case the agency waq 
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general, and not Bpecial; and the learned editor has appended a 
note in which it is stated that an insurance company has power to 
restrict the powers and duties of its agents as it may choose, and, 
when their authority is expressly limited and restricted by the 
policy which the assured receives, such restrictions and limitations 
must be regarded as binding upon him; citing Cleayer vs. Insur- 
ance Co., 65 Mich., 627, 8 Amer. St. Rep.,- 908, and note, 913. But 
in addition to what has been said, it is not perceived, when no fraud 
or mistake or other imperfection in the writing is not put in issue 
by the pleadings, on what ground this evidence could be admitted. 
The statements relied upon were contemporaneous with the vmting. 
In such case they are merged in the writing, and cannot be proven 
unless under particular circumstances, which do not appear here. 
This is the common law, and was deemed so important by the legis- 
lature that it is enacted as a part of the statute law of this state : 
Hill's Code, § 692. 

2. The next error complained of is the refusal of the court to 
allow plaintiff to testify on his cross-examiaation by defendant's 
counsel as to how much more furniture he had at whal was known 
as his '' Middle Ranch " than at the place that was burned. This 
ruling was not error. The facts sought to be elicited are supposed 
to have some bearing upon the question of the occupancy of the 
building insured, but we think otherwise. They were too remote. 
We think the facts elicited show that the plaintiff had all the nec- 
essary furniture to answer his purposes at both places, and whether 
he had a little more or a little less at one place or the other had no 
bearing upon the question of occupancy. 

3. The next error relied upon by the appellant is the giving of the 
following instructions to the jury by the court: " The court charges 
you that, if you find from the evidence that the plaintiff made a 
statement in writing to the company, although such statement was 
not verified, if the company acted upon it, and sent an adjuster to 
settle or adjust the loss, then the company will be deemed to have 
waived that condition in the policy." The pleadings present no 
issue whatever on the subject of waiver by the company of this or 
any condition in the policy. The plaintiff alleges that he duly per- 
formed all the conditions of said contract on his part to be per- 
formed. This he might do under section 87, Hill's Code, but the 
same section also provides that if such allegation be controverted 
the party pleading shall be bound to establish on the trial 
the facts showing such performance. On the trial in this case 
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the plaintiff made no attempt to establish the facts showing 
performance, but whalt be undertook to prove was that the defend- 
ant had waiyed the performance of a particular condition of the 
policy; and it was on that subject — an issue yital to the plaintiff's 
case, and not in the pleadings — that the court instructed the jury. 
On this branch of the plaintiffs case the court by this instruction 
made it possible for the plaintiff to recover on a question of fact 
nowhere alleged in the pleadings. But this question was not made 
in the argument, and we will not place our decision upon it. We 
only refer to it to indicate what we conceive to be the correct 
method of pleading in such cases, and to avoid misconception. 
There is no doubt that the policy declared on by the plaintiff makes 
certain proofs, to be furnished by the assured in case of loss, con- 
ditions to be complied with by him before he has any legal claim 
against the company for loss; and in such case all the conditions 
must be substantially, if not strictly, complied vnth, or no recovery 
can be had : 2 Wood, Ins., § 436, and authorities there cited. It is 
equally as well settled that the failure to make such proof may be 
waived by the company: Id. § 439, where the authorities are 
carefully collated. 

One of the conditions of the plaintiff's policy, in case of loss or 
damage, was that he was to perform certain things in respect to 
the damaged property, and then give immediate notice, and ren- 
der a particular account thereof, in writing, to the company, stat- 
ing the time, origin, and circumstances of the fire, the occupancy 
of the building insured, or containing the property insured, at the 
time of the loss; the whole value of the ownership of the property 
insured, and all incumbrances thereon; the amount of the loss 
upon each article; other insurance, if any, giving a copy of all poli- 
cies, — all of which shall be verified by the affidavit of the assured 
and claimant. And here is what the plaintiff says he did after the 
fire, as recited in the bill of exceptions: That at the time the fire 
occurred, which was the night between the 9th and 10th of July, 
he was at the mountains to get two loads of wood, to make his 
home there; that, atter the house was burned, — two or three days 
after, — ^he went to Mr. Beeder, to notify him. Mr. Beeder was not 
there, but his brother was. The second time he went to see Mr. 
Beeder, he was there; and he showed witness a letter he had re- 
ceived from the company, and he read it to him. When he went 
to Beeder, he said he would write a statement for witness. That 
vritness wrote to the company himself, and received a letter from 
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tbem. That after this Mr. Boeder came out to the place, and also 
Mr. Beeler, but that he was in Walla Walla at that time. That he 
offered to make a statement to Mr. Beeder in. reference to this 
matter. On his cross-examination the witness said that he did 
not know whether he wrote the letter to the company right away 
after the fire or not; that he could not state the date; that he did 
not know whether he wrote once or twice; that he wrote as soon 
as Mr. Beeder told him to do so; that he told Mr. Beeder that he 
could not write very good, but Beeder told him to do as good as 
he could, and so he wrote. After being recalled the plaintiff testi- 
fied that he received a letter from the defendant, which he deliv- 
ered to Mr. Tustin. Mr. Tustin was then called, and testified that 
the plaintiff delivered a letter to him with the policy; but, after 
making diligent search in his office, and at all places where he 
kept such papers, he was unable to find the same. The witness 
was then asked to state the contents of said letter; and, without 
giving date, he said that, as near as he could remember, it read: — 

Mr. Johu Weldert — Dear Sir: Wo have received your letter from Mr. 
Reeder as to your loss by fire, and we will send an agent as quickly as pos- 
sible to value the damage. 

They said Mr. Beeder was agent. It does not appear that this 
paper was signed by any person. The witness further testified 
that Beeler was named in that letter; that he had gone to Mr. 
Beeder, and told him to write, and afterwards Beeder told him he 
had written. Mr. Paul testified that Mr. Beeler came to the place 
with Mr. Beeder, and that the plaintiff was away from home; that 
they stayed about half an hour, and said they wanted to see the 
plaintiff very bad. After dinner they went down towards the bouse 
that was burned. Beeler told the witness that he wanted to see 
Mr. Weidert; that he wanted to settle it up; that the plaintiff was 
expected home from Walla Walla that evening, and they said they 
wished they could stay, but they had to be in Portland that even- 
ing, and could not wait. He just said he wanted to settle up from 
that fire. This witness, on his cross-examination said that Beeler 
told him that he wanted to see the plaintiff about the fire, and 
settle up; that he did not say anything about the money, but only 
said that he wanted to see about the fire, and how it was, and that 
he wanted to settle up; that he went down to the house that was 
burned, then he asked where the road was, and that was ail he 
said. Mrs. Weidert testified substantially to the same facts as to 
Beeder's and Beeler's visit. 
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The defendant, haying proven the plaintiff's signature to the 
following letter, offered the same in evidence : — 

Nov. 2, 1888. 

To the State Insurance Company — Dear Sirs: I just met with Mr. Reeder 
on the 29tli of October. We have missed one another before. Even when 
Mr. Reeder was at my place, I was to Walla Walla. That is twenty-six miles 
from my place. I did not know that he was coming that day, or else I wonld 
have stayed at home. Mr. Boeder wanted me to state something to you 
about my business. About this place where this house has been burned: 
This house I bought for my special home, on account of there being a good 
house and good water on it. I coiild have insured it for $300 more than I 
insured it for, but I did not want to. Where I lived before, X had to haul 
water. I could not move in that bouse when I bought it. It was rented 
tiU the 1st of March. This family moved out, and I moved in this house till 
I was done plowing. I have got ranches two and three miles apart. Theu I 
moved onto the next place, and camped there, to plow there. This time the 
man who had the house before came to me, and said : '* Mr. Weidert, can I 
rent this house from you till the Ist of July?'' I said : '* No ; I think I will 
get done here by the Ist of June, and then I want to move back again. Bnt, 
if you don't disturb the furniture, you can move into it till the 1st of June, 
and then I want to move back." Accordingly, he says : *' All right. It ac- 
commodates me very much " I had another place, two miles further north, 
which I had hired to plow ; but, the last week 'iu May, this man sent me 
word that he could not plow the ground for me, so I had to finish this place, 
and go there and plow that myself. I had to camp on the bunch grass, and 
cook on a camp fire. The 1st of June came, and this man came to me, and 
said : ''Mr. Weidert, I cannot move by the Ist of June, and I would like to 
gotten or twelve days longer." I says: "All right, Mr. McNett. I <ion't 
think I can get back as soon as I calculated, on account of this plowing." 
So he moved on the 12th of June. I did not get done plowing on that place 
till the 20th of June. Then we went to Walla Walla, and visited our friends, 
and picked berries, and canned them the same time, because they don't haul 
well that far. By that time the fourth' of July came on, and we stayed over 
the fourth, and we came back the 7th of July, when we finished plowing. 
Then we went to the mountains to haul a couple of loads of wood back home. 
It got a little late when we came from the mountains, so we left our wagons 
standing where we stopped to take them home the next day; and that day 
our turn came to have our hay cut, and I had to go and show where to cut 
it. I told the hired man to fetch our dinner, and help cut some hay, wheii he 
came. He drove by there with a hack to bring something. When he came 
to us he said : " We are moved now. The house is burned down,"— and I, 
and the man cutting hay for me, dropped everything and walked there ; and 
we found it burned down. So we hskd to move down where we were cutting 
hay at that time, where there was an old shanty standing. I had to move 
my family in town this winter, to stay till next spring. This shanty is too 
cold. I was waiting on this new railroad to bring some dry lumber up here. 
They don't bring dry lumber this fall, and will not till next spring, so I can't 
build till next summer. We have got* to haul the lumber with wagons too 
far here. The 8th of July (that was Sunday) we were in the house to 
VOL. XIX.-48. 
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straighten things up in the honse, so that we would not be bothered when we 
came from the mountains. We were there pretty near every Sonday to look 
after oar things, and make our home there. Gentlemen, that is as near as I 
can state it to you. I asked Mr. Boeder if it would make any difference if I 
was out to my other places at work, and he said, ** No, sir.'' We have noTor 
left the house more than a week without going back, and taki;ig care of things 
there. Please write me an answer on this statement as soon as possible. 

Yours truly, John Weidert, 

Yansycle, Umatilla County, Oregon. 

On the question of waiver, the policy declared on contains this 
statement : " It is expressly agreed that if anj person or persons 
on behalf of the company shall ciid, or attempt to aid, the claimant 
in making proofs of loss, so called, or examining the claimant or 
otherwise investigating such claim, that, in either of such events, 
no conversation, promise, agreement, or understanding of such 
person with such claimant, or any one else on his or their behalf, 
or notice given to or knowledge obtained by such person or per- 
sons, shall be in any manner binding on the company, or regarded 
as a waiver or estoppel of any condition of this policy, or the law 
applicable thereto : and that no person has any authority or power 
to make any promise or agreement to pay any loss or claim under 
this policy, or to waive any conditions of this policy, or the law ap- 
plicable thereto, except the president or secretary of this company, 
and then only when the same, and all the detailed terms and con- 
ditions thereof, are reduced to writing, and duly signed by said 
president or secretary." The instruction under consideration 
wholly ignores the element of time within which proof of loss 
should be made. By the terms of the policy, it was to be im- 
mediately after the loss, which, I have no doubt, required diligence 
on the part of the assured. But the time could doubtless be 
waived, as well as any other condition of the policy; and the ques- 
tion, theifefore, is whether or not there was any evidence of waiver 
which authorized the court to submit that question to the jury. 
Just when the plaintiff wrote to the defendant does not appear, 
nor does the evidence anywhere disclose the nature or contents of 
the letter he says he wrote some time after the fire. It inight be 
inferred from the contents of the letter which he says he received 
from the company that it said something about the plaintiff's loss ; 
but that letter was not signed by any person, and it does not appear 
whether it really came from the company or not. More than that 
the letter which the defendant re«eivedfrom the plaintiff of Novem- 
ber 2d, and which it is conceded that he wrote, tends very strongly 
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to show that the plaintiff did nothing after the fire, by way of 
submitting proof of loss, until he wrote this letter. The first 
paragraph of that letter admits of no other reasonable interpreta- 
tion. But, taking all the oral evidence together with the letter, does 
it tend in any manner to prov6 a waiver ? A waiver, in this sense, 
is in the nature of an estoppel. The company must, by some act of 
an agent having real or apparent authority, have done or said 
something that induced the plaintiff to do, or forbear to do, some- 
thing whereby he was prejudiced. It does not appear from this 
evidence that the company did anything of that kind in this case ; 
nor does it appear that it acted, upon any statement in writing 
made by the plaintiff, or that it sent an adjuster to settle or adjust 
the loss. What relation Mr. Beeler sustained to the company does 
not appear. Hci may have been an authorized adjuster of the com- 
pany ; but, if he was, the fact d9es not appear from this record, 
and, until such fact be shown, it is not perceived on what ground 
the company could be bound by his acts. But, conceding that the 
record shows that he was such adjuster, the fact that he went to the 
place of the fire some time after it occurred, and inquired for the 
plaintiff, and said and did all the other things which the evidence 
tends to prove, there is not enough shown to constitute a waiver. 
2. Wood, Ins., § 430, sums up the result of the cases by saying : 
*' But generally it will be found that the delay has been induced by 
such acts and conduct on the part of the insurer or his agent as 
amounts to an estoppel, rather than a waiver ; and the better doc- 
trine seems to be— and that more consistent with principle — that, 
when the failure to comply with the condition is due wholly to the 
fault of the insured, the policy is dead, and cannot be revived by 
anything short of a new consideration, or an express waiver on the 
part of the insurer." And in the same section the learned author 
cites Brink vs. Insurance Co. (70 N. Y., 593), decided by the Court of 
Appeals of the State of New York, in which case the court said: "If 
no proofs are served in time, and the insurer has done nothing to 
induce the omission, the insured has lost all rights under the 
policy; and the insurer is not bound to specify its defenses, nor 
does it waive those not specified." 

4. But, however this may be, there is another view of this sub- 
ject that is decisive against the plaintiff on this question. An in- 
surance contract, like every other contract, in the absence of fraud, 
illegality, or mistake, must be so construed that every part of it 
shall have effect according to its terms. The intention of the 
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parties must be gathered from the contract. If that be uncertain, 
the circumstances, surroundings, situation of the subject-matter, 
and other rules of construction maj be resorted to for the purpose 
of aiding the court in determining the meaning of the contract, 
and the intention of the parties in . making it. But when the im- 
port of the language of the contract is so plain as to leave no doubt 
whatever as to what the parties intended, the court has no discre- 
tion but to inforce it. Section 694, Hill's Code, states the rule, 
which is only declaratory of one of the first principles in the laws 
applicable to the construction of contracts : '' In the construction 
of a statute or instrument, the office of the judge is simply to ascer- 
tain and declare what is, in terms or in substance, contained there- 
in, not to insert what has been omitted, or to omit what has been 
inserted; and, where there are several provisions or particulars, 
such construction is, if possible, to be adopted as will give efifect to 
all." A party cannot protect himself from the consequences of his 
own fraud by contract; but, in the absence of something of that 
kind, I fail to see any reason why the. terms of the policy as to 
waiver should not be given full efifect. This the trial court did not 
give or allow by the instruction under consideration, and the same 
was therefore erroneous. 

5. At the conclusion of the plaintifiTs evidence the defendant 
moved for a nonsuit because the plaintiff had failed to prove a 
case sufficient to be submitted to a jury, which was overruled ; and 
this is assigned for error. All the evidence is in the transcript, 
but the great length of this opinion will only allow a very brief 
examination of this question. The plaintiff encountered the same 
difficulty here that he did in another part of his case. He alleged 
due performance of the agreement on his part, and then sought to 
prove a contemporaneous parol agreement as to the occupancy of 
the premises, which, we have already indicated, was objectionable; 
but on the argument here the plaintiff's counsel insists that his 
evidence tended to prove an occupancy of said premises from the 
date of the policy to the fire. To test the correctness of this claim 
I have carefully read all' the evidence, and think it fails to show 
such occupancy. The plaintiff testifies that he moved away from the 
place on or about^the 20th of March or the 1st of April (he did not 
remember which), and that McNett moved in the next day, or day 
after that (he did not remember which); that McNett lived there 
until the 15th or 20th of June, and that, after McNett moved away 
from the house, he or his hired man, or some member of the family 
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was there at the house every day to see if things were all right. He 
further says he was at the house after the 20th of June frequently 
until the house burned; that the big members of his family were 
there often; that he was not there when it burned, and did not know 
i^ ^'''- how the fire occurred. On recross-examination the witness said he 

c &< : - did not know whether Mr. McNett was at the house after the 12th of 

ciii> June or not. He further said that some of the family were at the 

ie. -C- house every day; that they just went down there to see that noth- 

: . f r^ '- ing was destroyed. The fire occurred on the night after the 9th 

[q :ir of July. Paul was also a witness, but his evidence adds nothing to 

ri-i -what the plaintiff said. Conceding to the fullest extent all the 

facts that this evidence tends to prove, is any occupancy of said 
premises shown after McNett moved out? The appellant did not 
• make the question as to whether McNett's moving into the house 
was a change in the tenancy, within the meaning of the policy, or 
not; and so we confine our inquiry simply to the question of occu- 
pancy after McNett ilioved out. In Keith vs. Insurance Co. (10 
Allen, 228), an instruction to the effect that it is not sufficient to 
constitute occupancy that the tools remained in the shop, and that 
the plaintiff's son went through the shop almost every day to look 
around to see if things were right, but some practical use must have 
been made of the building, and that, if it thus remained without 
any practical use for the space of 30 days, it was, within the meaning 
of the policy, an unoccupied building for that time, and the policy 
became void, was approved by the supreme court of that state. So 
in Ashworth vs. Insurance Co. (112 Mass., 422), it was held that a 
dwelling-house and bam are unoccupied, within the meaning of an 
insarance policy, which provides that buildings unoccupied shall 
not be covered by the policy when the house is only used by the in- 
sured and his servants for the purpose of taking their meals there 
when engaged in carrying on a contiguous farm, and the bam is only 
use 1 for the purpose of storing hay and farming tools. So, also, in 
Corrigan vs. Insurance Co. (122 Mass., 298), it was held, in an 
action ' on a poHcy which provided that, if the house should 
^'remain vacant or unoccupied for the space of ten days with- 
out written notice to and consent of the company," it was not 
erroneous to instruct the jury that, if the house had not been 
used as a dwelling-place by some one within ten days of the loss, the 
policy would be void, and that, if the former occupant had moved 
vrith his family into another house, where they slept and took their 
meals, the fact that some of the furniture remained in the house, 
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and the key had not been surrendered to the landlord until within 
ten days, does not constitute an occupancy of the premises. And 
in Herrman y& Insurance Go. (81 N. T., 184), it was held that a 
dwelling-house was unoccupied when no one liyes therein, but that 
it was not necessarily vacant. And in Herrman vs. Insurance Co. (86 
N. Y., 163), it was held that for a dwelling-house to be occupied, 
within the meaning of a policy which contained a condition declar- 
ing it void in case the premises " become vacant or unoccupied, and 
so remained for more than thirty days without notice to tind con- 
sent of this company in writing," it must be used by human beings 
as their customary place of abode: Cook va Insurance Co. ^70 Mo. 
610), was also an action on a policy which was to become void if 
the premises should be unoccupied. The insured left the house, 
and went elsewhere to reside, taking only part of her furniture. 
She left a man in possession, with instructions to sleep in the 
house at night. This man quit the premises, and several days af- 
terwards a fire occurred, no one being in the house at the time. 
Held, that the house was unoccupied, and that the policy was void. 
Other authorities hold the same doctrine : Insurance Co. vs. Mey- 
ers, 63 Ind., 238; Dennison vs. Insurance Co., 52 Iowa, 457; Fitz- 
gerald vs. Insurance Co., 64 Wis., 463. 

Under the facts disclosed at the trial, and in the light of the au- 
thorities cited, I think the conclusion irresistible that the build- 
ing in question was not occupied at the time of the fire. In such 
case the policy, by its terms, stood suspended. For the reason 
that proof of loss was not made as required by the policy, and be- 
cause the facts show that the building was not occupied at the 
time of the fire, the circuit court erred in refusing the defendant's 
motion for a nonsuit. The judgment will tlierefore be reversed, 
and the cause remanded, with directions to allow the defendant's 
motion for a nonsuit. 

Thayer, C. J., being directly interested in the result, did not 
sit, and took no part in the decision of this case. 

Lord, J. — I concur in the result only. 
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SUPREME COURT OF TEXAS. 



THOMAS, GUABDIAN, 

LEAEE, Guardian.* 

The confltitution and by-laws of a beneyolent society show that the design 
was to benefit the entire family, and there was no charter authority for 
naming the beneficiary. The insured applied for insurance for the bene- 
fit of his children named, but the certificate was payable to the children 
generally, without naming them. Seldj that a child subsequently born is 
entitled to share. 

Lock McDaniel and Burnett & Hanscom, for AppeUanl, 

Boom & Coblbb, for Ajipeliee. 

Willie, C. J. 

The general rule as to life policies of insurance is: If the policy 
expressly designates the persons who are to receive the insurance 
money, it is conclusive upon that question: Bliss, Ins., § 317. The 
same general rule must apply to certificates issued by a benefit 
societ^^, and we do not understand this to be disputed in the 
present case. There are, of course, some exceptions to this rule, 
both as to policies of insurance and benefit certificates. None of 
these, however, need be considered; the only question in this case 
being as to what persons are designated as beneficiaries in the 
certificate. Upon its face the benefit money is made payable to 
Thomas' children. If this were an ordinary policy of insurance, it 
would include as well a child born to him after the issuance of the 
policy as those in existence before that time: Bicker vs. Charter 
Oak Ins. Co., 27 Minn., 193, 6 N. W. Bep., 771. This, too, is a well- 
settled principle in reference to wills, which take effect upon the 
death of the testator, and are treated as speaking from that time: 
2 Bedf. Wills, 10-12; Shotts vs. Poe, 47 Md., 513; 2 Jarm. Wills, 
156; Davidson vs. Dallas, 14 Ves., 576. 

A benefit certificate takes effect, so far as to vest in the benefici- 
aries an absolute right to the benefit money, at the death of the 

* DeeUlnn rendered. March 8, 1887. 
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party to whom it is isBued, and hence the same role should hold as 
to them which prevails as to wills and life policies of insurance. 
The application for the certificate in question requests that the 
benefit money be paid to the children of the applicant, naming 
them. The certificate issued to ''his children/' without naming 
them. Under the construction which we have shown the law gives 
to the term " children " as used in the certificate, it does not mean 
certain named children then in existence, but those together with 
such as may thereafter be bom to the applicant. It is clear, there- 
fore, that, if the application does not limit the meaning of the term 
" children " found in the certificate, each does not refer to precisely 
the same beneficiaries; in other words, the application does not 
necessarily include all the parties embraced in the certificate. The 
case presented would be that of an application for a certificate for 
the benefit of certain named parties, and the issuance of a certifi- 
cate for the benefit, not only of them, but of other beneficiaries 
also. 

What would be the effect of such a transaction ? The applicant 
would not be bound to accept it, but, if he did, the beneficiaries 
would be those designated in the certificate, and not those named 
in the application. It would be a case where a proposition for a 
contract was made by one party to another which was accepted in 
a materially modified form. The party proposing would not be 
bound to accede to the altered contract; but, if he did, it would be 
binding upon him according to its modified terms. Thomas did 
accept a certificate different from that for which he applied, and it 
would seem that the effect of the contract was to entitle all of his 
children to participate in the relief fund upon his death, and not 
those only who were alive at the time the certificate was issued. 

But the appellee contends that we must construe the application as 
explanatory of the certificate, and must modify the legal sense of this 
word " children " so as to make the application and the certificate 
harmonize with each other; that Thomas having applied for a certi- 
ficate for the benefit of all his children then in existence, and the 
society having issued him a certificate for the benefit of ''his 
children," we must conclude that the certificate was intended to 
accord with the application, and this would exclude any child bom 
to the applicant in the future. There would be some force in this 
suggestion if we are to look to the application and the certificate as 
alone constituting the contract between the parties; but in all cases 
of contracts formed by reason of obtaining membership in a mutual 
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aid society, its constitution and by-laws enter into the contract, and 
it must be read in the light afforded by these, in order to arrive at 
a true construction of its terms: Splawn vs. Chew, 60 Tex., 634. 

Article 2, § 3, of the constitution of this society, states that one 
of its objects is '' to establish a benevolent and relief fund for the 
protection of the families of deceased members, and to assist them 
in distress and in sickness." Article 3, § 11, makes the benefit 
money payable, on the death of a member, to " his family or his 
heirs." By-law No. 7 is to the same effect These and other pro- 
Tisions of these instruments show conclusiyely that one of the main 
objects of the society is to confer its benefits upon the entire family 
of a member, and not to restrict them to a portion, to the exclusion 
of the remainder. There are no proyisions, such as are found in 
the laws of similar institutions, allowing an applicant to designate 
the persons to whom the benefit money is to be paid, or to change 
them at his pleasure. It may be that a member, with the express 
consent of the society, could direct his benefit money to be paid to 
a portion of his family, to the exclusion of the remainder, but the 
consent of the society would have to appear in some clear and un- 
mistakable way. It would not appear from doubtful words, — much 
less from those whose legal construction would evidence a dissent 
from the member's request, — and the issuance of a certificate more 
in accord vnth the spirit and intention of the constitution and by- 
laws of the society. This is the state of case we have under decision ; 
and we cannot say that the trustees who signed a certificate, which, 
on its face, made aU the children of Thomas, no matter whether 
then in existence or not, the beneficiaries of the money to fall due 
upon the death of the applicant, intended to restrict it to a favored 
portion of the family. The true construction of the whole trans- 
action seems to be that Thomas applied for a certificate not in ac- 
cordance with the spirit and design of the order. If his family 
remained as at the time it was applied for, it would inure to the 
benefit of all the parties protected by the society; if other children 
should be born, they would receive no benefit therefrom. The 
trustees guarded ugainst this by so wording the certificate as to 
bring within the beneficent provisions of the order all of the chil- 
dren who were entitled to relief under its laws upon the death of 
the applicant. They certainly did not use language which, in its 
ordinary as weU as in its legal sense, would carry out the principles 
of the order, for the purpose of violating these principles; and that, 
too, at the solicitation of a member who had no right to force the 
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benefit money to go to a portion of his children, to the exoluBion 
of the balance. 

We think the certificate on its face includes after-bom children, 
and that it is more in consonance with the spirit and intention of 
the constitution of the society to so construe it than to exclude from 
its benefits the after-born children of the applicant. We are of 
opinion, therefore, that the court below erred in rendering judgment 
for the appellee, and the judgment will be reyersed, and rendered 
for the appellant. 



COUBT OF APPEALS OF NEW TOBK. 

SECOND DIVISION. 



BOBY 

AMEEICAN CENTBAL INS. CO., op St. Louis. J 

The mere dissolntion of a firm doea not destroy the joint interest of the part- 
ners, and is not a change of the title within the policy. 

A demand for additional proofe, patting the insured to trouble and expehse* 
is a waiver of forfeiture on grounds already known before the demand. 

A. J. Abbott, /or Appellant, 

William N. Cogswell, /or Respondent,. 

Vann, J. 

Action upon an insurance policy issued by the defendant on the 
26th of January, 1882, whereby it insured the firm of William Cor- 
ns & Co., in the sum of $2,000, for the period of one year from said 
date, against loss or damage by fire to their stock, '' fixtures, tools, 
and machinery, as manufacturers of wood- work for carriages, con- 
tained in" a certain building in Rochester. Said firm was com- 
posed of William Corris and the plaintiff ; and in September, 1882, 
the firm name was changed to the Bochester Wheel Company. A 
dissolution of the copartnership was then in contemplation, but 
the business was continued under the management of the plaintiff, 

* Dftoif ion rendered, June 8, 1890. 
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without any change in the books, and with the same machinery, 
until in January, when there was a formal dissolution. The prop- 
erty insured was partially destroyed by fire on the 8th of January, 
1883, and in March following William Corris assigned his interest 
in the firm assets to the plaintiff. The defendant pleaded in its 
answer that there had been a change of title to the propert;y in- 
sured without its consent; that the risk had been increased bj re- 
pairs and alterations without its knowledge ; that the pre ofs of 
loss were defective; and that. the fire was caused ''by said repairs, 
alterations, or additions, or some one of them." 

The policy in question provided that if the risk should be in- 
creased by any cause known to the insured, unless notice thereof 
should be given to the defendant, and its consent indorsed upon 
the policy, or if there should be any change of title to the property 
insured without such consent, the policy should thereupon cease to 
be binding upon the company. It further provided that the work- 
ing of carpenters, plumbers, or other mechanics in building, alter- 
ing, or repairing the property, building, or premises named in the 
policy should avoid the same unless permission for such work were 
given in the usual way. Whether there was an increase of risk, 
within the meaning of the policy, was a question of fact that was 
duly submitted to the jury. They are presumed to have found 
against the defendant upon that issue, and, as their conclusion is 
supported by sufficient evidence, it cannot be reviewed here: 
Hynes vs. McDermott, 91 N. Y., 451, 464. 

We think that there was no change of title to the property in- 
sured, because the mere dissolution of a firm does not destroy the 
joint interest of the copartners in the partnership property, nor 
make them tenants in common: Murray vs. Mumford, 6 Cow. 441; 
Tarbell vs. West, 86 N. T., 280, 290; King vs. Leighton, 100 N. Y., 
386, 392; Dresser vs. Insurance Co., 46 Hun., 298; Story, Partn., 
§ 325: Lindl. Partn. (5th Ed.), 218. The copartnership continued, 
in a limited sense, with reference to past transactions and existing 
assets. While the power previously possessed by each partner to 
bind the other was determined, that which was partnership prop- 
erty before the dissolution continued to be such afterwards until 
one of the copartners sold his interest to the other. 

The motion to nonsuit was based upon many grounds, some of 
which are too general to require attention, and none of which need 
further notice, except the following : " (6) That the proofs of loss 
furnished the defendant show upon their face that the fire originated 
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through friction in the exhaust fan, which the proofs on the 
trial show was put into the building where the property insured 
was located after the policy was issued, and without the consent of 
the defendant as provided by the policy." The defendant excepted 
to the denial of said motion, and also to the instruction of the 
court to the jury that *^ if the company, after it had notice of the 
repairs or alterations upon which it now relies to defeat the policy, 
required, by virtue of the policy, any action on the part of the 
plaintiff by which he was subjected to inconvenience or expense, it 
has waived this forfeiture." The plaintiff stated in the proofs of 
loss that *' the fire originated through friction in the exhaust fan, 
as deponent verily believes." The exhaust fan consisted of a 
circular iron case about four feet in diameter, with a wheel within 
described as a " paddle-wheel with broad blades " This wheel, by 
rapid revolution, created a powerful current of air that carried 
away the shavings. The evidence showed that such machines are 
largely used for that object; that they are introduced for " the very- 
purpose of their safety;" and that, while they are liable to friction 
as all machinery is, *' as a whole they decrease the risk." Defend- 
ant's agent, whose authority is not questioned, testified that he 
visited the building in which the risk was located at the time that 
he issued the policy; that he knew what the property insured 
generally consisted of, and what the business of the firm was; that, 
the next day after the fire, he examined the premises, and found 
that this exhaust fan had been put in, and, through the conver- 
sation of other agents, learned about the alterations, improvements, 
and changes that had been made. The proofs of loss were re- 
ceived January 29, 1883; and on the 3d of February the defendant, 
through its general adjuster, notified the insured, in writing, that 
such proofs were unsatisfactory because they were not properly 
signed and sworn to; that they were signed, "William Corris &Co., 
composed of Sydney B. Roby," and that " William Corris & Co., 
collectively, are incompetent to make an oath testifying to the cor- 
rectness of the stateiaents in the pretended proofs; some one or 
more of the individual members of such firm must sign his or their 
individual names as of and for the said firm, and testify, and each 
for himself sign and testify under oath to the correctness of such 
statements;" that the signature of the notary was not authenti- 
cated by seal; and that the jurat was defective in form. The 
notice further stated as follows: "Proofs of loss, in due form, cover- 
ing the objections and requirements hereinbefore mentioned and 
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referred to, and conforming to the requirements of the printed 
condition of said policy, * * * should be made under said 
policy, and ^ * * are required of you." Full information 
under oath was also required as to who composed the firm of Wil- 
liam Corris & Co., and as to each and every transfer or change of 
title to the property mentioned in the policy. No information was 
required upon any other subject, and no intimation was given that 
the company intended to rely upon the- forfeiture clauses, or that it 
claimed that the policy was void for any reason. Upon the receipt 
of this notice, the insured employed counsel to advise what it was 
necessary to do, and on March 3, 1883, prepared and served a sup- 
plementary affidavit substantially covering the points as to which 
further information was required by the company. The policy 
contained explicit provisions in regard to the proofs of loss to be 
furnished by the insured, and required that they should be 
" signed by his own hand," and accompanied by " his oath or affir- 
mation.*' They were to contain information upon many points, and 
among others as to who was the owner of all the property insured. 
Thus it appears that after the fire, and after the defendant knew 
of the facts involving the forfeiture now insisted upon, it recogniz- 
ed the validity of the policy, and subjected the insured to trouble 
and expense by requiring them to furnish information pursuant to 
its provisions. Thus this case is brought within the principal laid 
down in Titus vs. Insurance Co., 81 N. Y. 410. The court in de- 
ciding that case said : "It may be asserted broadly that if, in any 
negotiations or transactions with the insured after knowledge of 
the forfeiture, it [the company] recognizes the continued validity of 
the policy, or does acts based thereon,, or requires the insured by 
virtue thereof to do some act, or incur some trouble or expense, the 
forfeiture is, as a matter of law, waived; and it is now settled in 
this court, after some difference of opinion, that such a waiver need 
not be based upon any new agreement or an estoppel." Among 
many cases cited in support of this proposition aie Goodwin vs. 
Insurance Co., 73 N. Y., 480, 493; Prentice vh. Insurance Co., 77 N. 
Y., 483; and Brink vs. Insurance Co., 80 N. Y., 108. The principle 
is recognized in Robertson vs. Insurance Co. (88 N. Y., 541, 545), 
but was not applied, as in that case, as well as in Weed vs. Insur- 
ance Co. (116 N. Y., 106, 118), the company did not know of the facts 
relied upon to work a forfeiture when its action that was claimed 
to constitute a waiver was taken. The policy in question was 
void or valid as a whole. If any part was valid it was all valid. 
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The defendant could not enforce any part without practically ad- 
mitting that it was operative in all its parts. By demanding 
further proofs of loss, in fact and in form, it demanded that which 
it had contracted for, and thus attempted to enforce the contract 
in part. The insured complied with the demand, and was there- 
by put to expense and inconvenience, and thus the defendant suc- 
ceeded in enforcing the contract in part. It then knew, or is pre- 
sumed from the evidence and the verdict of the jury to have known, 
that the exhaust fan had been put in by the insured after the date 
of the policy: Hayatt vs. Clark, 118 N. T., 563, 569. Knowing 
that it could insist upon a forfeiture on this ground and without 
attempting to reserve any right, it called on the insured to per- 
form their part of the contract, and thus put itself in the position 
of deliberately asserting its validity, and of insisting that it should 
be carried into effect. When, in turn, it was called upon to per- 
form its own part thereof, it could not recede from that position. 
It could not enforce the contract as valid in so far as it was favor- 
able, and resist it as void in so far as it was unfavorable. 
After requiring performance from the insured with knowledge 
of the facts, it could not refuse performance on the ground 
that those facts had worked a forfeiture. We think, therefore, 
that the learned trial judge correctly announced and applied the 
law when he instructed the jury that, if they found the facts in 
accordance with the theory of the plaintiff, the defendant had 
waived its right to insist upon a forfeiture. As we find no excep- 
tion that requires a new trial, we think that the judgment should be 
afi&rmed, with costs. All concur, except Bradley and Haight, J J., 
not sitting. 
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SUPREME COURT OF MICHIGAN. 



LAMPHERE 

GRAND LODGE A. O. U. W.* 

Mandamus will not lie to compel payment of an assessment from an incor- 
porated lodge of Michigan at the instance of a supreme lodge outside the 
state and not subject to its laws, nor can the latter enforce penalties for 
non-payment. 

A. D. Gbiswold and J. C. SHiELD8,/c>r Relator. 

Henbt C. Sessions, /wr Respondent. 

By the Court. 

This is an application for a mandamus to compel the recognition 
of relator as a member of one of the subordinate lodges of the 
order of which respondent is the supreme governing authority in 
this state. As such member he stands insured by the respondent 
in the sum of $2,000, payable on his death, or on his surviying for 
a specified term of years. He stands suspended by the respond- 
ent, and thereby loses his insurance, for refusing to recognize the 
orders of the supreme lodge of the order, which is a corporation 
existing under the laws of Kentucky, and not subject to this juris- 
diction. The assessment was made to pay losses on risks taken by 
the order in other states and by other-state grand lodges. The 
respondent is a Michigan corporation, existing under chapter 94 of 
the Compiled Laws of 1871. 

The relator is not liable to pay the assessment. It is not com- 
petent for the respondent to subject itself or its members to a 
foreign authority in this way. There is no law of the state per- 
mitting it, nor could there be any law of the state which would 
8abject a corporation created and existing under the laws of this 
state to the jurisdiction and control of a body existing in another 
state, and in no manner under the control of our laws. The attempt 

• Oplnlou rued, Janiuury 18, 1889. 



Digitized by 



Google 



768 Report of DedrioM. [^^« 

of the respondent to do this is an attempt to set aside and ignore the 
Tery law of its being. A mandamus will therefore issue as prayed. 

No point was made on the argument as to the propriety of afford- 
ing to the relator this particular remedy, and as the case is one in 
which the general law of the state under which respondent is or- 
ganized is being ignored and perverted, we are not disposed to go 
beyond an examination of the equities. 

But as individuals may now incorporate themselves for almost 
any lawful purpose, it must not be understood that because parties 
see fit to adopt that course instead of carrying on their joint oper- 
ations as partners or as unincorporated associates, this court is to I 
take to itself the settlement of their quarrels and controversies bj 
means of the writ of mandamus: McBride vs. Grand Rapids, 32 
Mich., 360; Water Com'rs vs. East Saginaw, 33 Mich., 164; Meister 
vs. Anshei, 37 Mich., 542. This is a discretionary writ, and in gen- 
eral we shall decline to interfere by means of it in the controver- 
sies of private corporations when the facts are not such as to be 
important on public grounds, or such as would justify our interfer- 
ence if corporate powers did not exist The better way is for par- 
ties wronged by the action of such bodies to seek tlie proper 
remedy in common-law suits. 
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THE 

INSURANCE LAW JOURNAL. 

Vol. XIX. SEPTEMBER, 1890, No. 9. 

REPORT OF DEClSlOiNS 

RENDERED IN INSURANCE OASES, IN THE UNITED STATES 

SUPREME AND CIRCUIT COURTS, AND IN THE 

STATE SUPREME COURi'S. 



From certified iransoripts in our possession. 



UNITED STATES SUPREME COURT. 



RICHELIEU & O. NAV. CO.) 

BOSTON MARINE INS. CO.* J 

The veasel was towed into port by a wreokiag vessel sent by the insurer in 
response to a request troni the master ror assistance. It was repaired, 
but the evidence was conflicting as to who ordered the repairs. Just be- 
fore the stranded vessel was reached by the wreckers notice of abandon- 
ment was received by the insurer. The policy provided that the acts of 
the insurer in saving the vessel should not be construed as acceptance of 
abandonment or as affecting the question of its liability, and that the 
insurer might interpose to save the vessel in case of failure of insured to 
make all efforts so to do. 

ffeld, That the question of constructive acceptance of abandonment was one 
of fact for the jury. 

Held, That a certified copy of the protest of the master and crew is admissible 
as evidence against the insured as to the cause of loss when it has been 
served on the insurer and referred to in the proofs of loss. 

The loss of an American vessel insured in an American company occurred by 
strandinff on one of the great lakes within Canadian jurisdiction while 
running in a fog at a sp^ forbidden by the Canadian statute, and with 

• DMlMm rtndcnd, Vkj 19, ISSO. " 
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a defective compass. Losses occasioned by want of ordinary cave and 
skill and through unseaworthiness were exceptc^d. 

Heldy That the burden was on the insured to show that the loss was not oc- 
casioned or contributed to by the compa&s defect or the speed. 

Heldf That evidence of a custom not to maintain a lookout is inadmissible 
where the statute required it. 

Heldf That the policy was not liable for a loss resulting from a defect in the 
compass whether known or not. 

F. H. Cakfield and Jos. H. Choate, for PiaMiff in Error, 

Henbt H. Swan, for Defendant in Error, 

Fuller, J. 

This is an action upon a policy of insurance, bearing date May 
1, 1883, insuring the steamer Spartan, a Canadian vessel of 678 
tons burden, from April 1 to November 30, 1883. The plaintiff in 
error, a Canadian corporation, chartered the Spartan in the spring 
of 1883 to the Owen Sound Steamship Company, also a Canadian 
corporation or association, and she was being run by that company 
on the route between Owen Sound on Georgian Bay, Ont, to Fort 
William, Ont., on the north shore of Lake Superior, when the loss 
occurred. The perils insured against are thus stated in the policy: 
*' Touching the adventures and perils which the said insurance 
company is content to bear and take upon itself by this policy, 
they are of the lakes, rivers, canals, fires, jettisons, that shall 
come to the damage of the said vessel, or any part thereof, except- 
ing all perils, losses, misfortunes, or expenses consequent upon and 
arising from or caused by the following or other legally excluded 
causes, viz.: Damage that maybe done by the vessel hereby in- 
sured to any other vessel or property; incompetency of the master 
or insufficiency of the crew, or want of ordinary care and skill in 
navigating said vessel, and in loading, stowing, and securing the 
cargo of said vessel; rottenness, inherent defects, overloading, aiid 
all other unseaworthiness; theft, barratry, or robbery." 

The steamer was valued at $50,000, and was insured in all to the 
amount of $40,000. Her crew consisted of the master, two mates, 
two engineers, two wheelsmen, four firemen, a full complement in 
the cabin, and four or five deck-hands. She had made three trips 
from the opening of the season of navigation; and on the 18th of 
June, 1883, left Fort William, on her return trip to Owen Sound, 
and stopped en route at Silver Island, on the north shore of Lake 
Superior, leaving that port at 12:46 p. m., and was stranded on the 
southwest point of Caribou Island, in Lake Superior, at about 2 
o'clock in the morning of June 19th. The evidence tended to show 
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that on this occasion, for the first time, she laid her course from 
Silver Island for Passage Island; thence direct for White Fish 
Point, on the south shore of Lake Superior. Between Silver 
Island and Passage Island a thick fog arose, which continued until 
after the stranding. She passed Passage Island at 2:30 p. m.; 
thence the chart course laid S. E. b j E. ^ E. to White Fish Point, 
passing about eight miles to the southward of Caribou Island, 132 
miles from Passage Island. About 8 o'clock in the evening of 
June 18th, the master retired to his stateroom, leaving the second 
mate on watch, and gave him the following written instructions : 
" Monday evening. Mr. Harbottle : If it continues thick at 10 
o'clock p. M., keep her S. E. bj E. until 3 a. m.; then keep her S. E. 
by E. i E. small. If it clears, continue on your course S. E. by E. 
^ E." The fog continued dense during Harbottle's watch, and he 
made the course prescribed until he came off watch, about 1 
o'clock A. M. on the 19th, running the steamer at full speed, which 
was 12 or 12^ miles per hour, the master testifying that his instruc- 
tions " were based on the steamer running on time." At 20 minutes 
past 1 in the morning, Wagner, the first mate, relieved Harbottle, 
and took charge, navigating the vessel under the same orders; the 
fog being so dense he says, ''that you could not see anything." 
There was no lookout forward; no one else on deck during either 
watch beside the mate and the wheelsman; no soundings were 
taken; and the steamer was kept running at her full rate of speed, 
carrying her regular steam of 45 pounds, her maximum pressure 
being 47 pounds. She struck on the southwest point of Caribou 
Island, in Canadian waters, though she should have passed seven- 
teen miles to the southward of that island. Upon the ordinary 
course from Passage Island to White Fish Point, she would have 
passed about 8 miles south, but the testimony tended to show that 
she took a course somewhat southerly of the most direct course be- 
tween the two points, which should have carried her some 17 
miles south. 

Notice of the disaster and request for assistance was sent by the 
master io the insurer's agents, who received it, June 22d, and sent 
to the aid of the Spartan a tug and wrecking expedition, under 
command of Capt. Swain, which left Detroit June 23d and arrived 
at Caribou Island June 25th. June 26th, plaintiff sent a telegram 
to the insurance agent at Toronto, who was the broker who nego- 
tiated this insurance, through defendant's agents at Buffalo, as fol- 
lows : " Spartan ashore on Caribou Island, and this company begs 
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to inform you that they abandon the boat, and claim a total loss* 
Please inform the underwriters." 

The steamer was brought to Detroit, as alleged on the one side, 
by the order of her master, and there docked and repaired under 
his instructions, which is denied on the other. That the cost of 
rescuing the steamer and towing her to Detroit was $7,465.13, 
which was paid by the underwriters. It is in dispute as to who 
ordered the repairs, or claimed or exercised control over them or 
the steamer, or directed where she should be brought, but it is not 
shown that either plaintiff or defendant did. The repairs were 
made by the Detroit Dry-Dock Company, and completed in Sep- 
tember, at a cost of from $23,000 to $24,000. In November, plaintiff 
served on the insurers proofs of loss, verified November 3, 1883, in 
which it is stated : — 

That the said vessel, in the prosecution of a yojage from Fort William, on 
the north shore of Lake Superior, in the province of Ontario, to Owen Sound, 
on Georgian Bay, in said province of Ontario, at about 2 o'clock on the morn- 
ing of the 19th of June last, in a fog, ran ashore on the southwest shore of 
Caribou Island, and became a wreck and total loss, and was duly abandoned 
by her owners to her insurers, as will appear by certified copy of the protest 
of her master and mariners, heretofore served upon you; in consequence of 
which the said Richelieu and Ontario Navigation Company suffered damage, 
sustained loss or damage, within the perils insured against under the said 
policy No. 1,965, to the amount often thousand dollars, as will further appear 
by particular statement herewith. 

The agents of the insurers knew nothing of the facts attending 
the stranding, except what the protest shovfed, until after March, 
^1884. Up to that time plaintiff and the underwriters had been ne- 
gotiating for a settlement of the loss, but could not agree upon the 
liability for duties upon the repairs, but after discovery of the facts 
the defendant and the other insurers refused to pay. Upon the 
trial the jury found a verdict for the defendant, on which judgment 
was entered. 

The opinion of Judge Brown, the district judge, on the motion 
for a new trial, will be found in 26 Fed. Bep., 596. The cause was 
brought to this court by writ of error, and errors were assigned as 
follows: That the circuit court erred (1) in ruling that no authority 
was shown on the part of Capt. Gibson to bind the defendant in 
respect to the repairs made upon the steamer Spartan* (2) In 
striking out all the testimony respecting the acts and statements 
of Gibson. (3) In excluding this question put by plaintiff's coun- 
sel to the witness Patterson : '' Question. What is the custom of 
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Canadian vessels about carrying a lookout forward ?" In refusing 
to instruct the jury according to the requests made by plaintifTs 
counsel, as follows: " (4) First. If the jury find that the Spartan, 
while navigating Lake Superior on June 19, 1883, and while a 
dense fog prevailed, was stranded on Caribou Island, and that the 
insurers were promptly notified of the disaster, and that proper 
proofs were furnished to the insurers, then the plaintiff has made 
a case which prima facie entitles it to a verdict in this case. (5) 
Second. The stranding of the Spartan on Caribou Island, while a 
dense fog was prevailing, was an accident which is prima 
facie covered by the policy, and for which the insurers are piima 
facie liable. (6) Third. If the jury find that the fog contributed 
proximately to the stranding of the Spartan, then the insurers are 
liable for the loss caused by such stranding. (7) Fourth. There is 
no evidence in the case which even tends to prove the unseaworthi- 
ness of the Spartan, except in regard to her compass; and if the 
jury find that the compass had not varied more than vessels' com- 
passes ordinarily do; that the steamer had been navigated by the 
same compass without trouble from the time she left Lachine, on 
the St. Lawrence River, up to the time of the disaster; and that the 
officers of the steamer at the time she started upon the voyage on 
which the stranding took place believed the compass to be reliable, 
and had reason for so believing, then the insurers would not be 
relieved from liability on account of any supposed defect in the 
compass. (8) Fifth. If the jury find that the insurers received the 
notice of abandonment which has been offered in evidence, and 
that without notice to the owners of the steamer they sent Captain 
Swain with a Wrecking expedition to her rescue, and that Captain 
Swain brought her to Detroit for repairs, and was paid for so doing 
by the insurers; that the steamer was subsequently surveyed for 
repairs by the insurers, and repaired, and that the owners never 
interfered with the making of the repairs, — then the jury may con- 
sider these facts as evidence of an acceptance of the abandonment. 
(9) Sixth. If the jury find that the insurers, upon receiving notice 
of the abandonment from the owners, sent a rescuing expedition 
for the purpose of rescuing the Spartan and taking her to a place 
of repair, and that the Spartan was gotten off by the wreckers and 
brought to Detroit for repairs and was there repaired without any 
notice whatever to the plaintiff, and that the plaintiff never inter- 
fered with or exercised any control over or made any claim to said 
steamer after their abandonment, then the jury may consider 
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these facts as evidence tending to prove an acceptance of the 
abandonment on the part of the insurers. (10) Seventh. If the 
jury find that the insurers sent the wrecking expedition to the 
Spartan with the intention of rescuing and repairing her without 
consulting the plaintiff, then it was the duty of the insurers to re- 
pair her within a reasonable time, and tender her back to the own- 
ers free from all liens for such repairs. Their failure to do so is 
evidence of an acceptance of abandonment, and their liability to 
pay as for a total loss. (11) Eighth. If the jury find that the in- 
surers brought the Spartan to Detroit with the intention of repair- 
ing her, and that she was subsequently repaired without interfer- 
ence on the part of the plaintiff; that the insurers failed to pay for 
said repairs, but allowed the steamer to be libeled and sold by the 
court of admiAlty to satisfy the lien for such repairs without no- 
tice to the plaintiff, — then this would amount to an acceptance of 
abandonment. (12) Ninth. If the jury find that there was an actual 
or constructive acceptance of the abandonment, then the plaintiff 
is entitled absolutely to recover as for a total loss." And in in- 
structing the jury as follows: "(13) The law of Canada provides 
that all vessels shall run in a fog at a moderate rate of speed; and I 
do not undertake to direct you one way or the other in regard to 
this fact, — ^that is, the rate of speed, — but merely to say in general 
terms that if you find that the loss was occasioned by the excess- 
ive speed of the vessel, or by her want of a lookout, or by the de- 
fects of the compass, the defendant is not liable. (14) With regard 
to the defective compass, the master and crew state in their protest 
that they attribute the loss to a defective compass, and while that 
statement is not binding upon the plaintiff, and wlfile the plaintiff 
is not estopped, as we say, or prevented, from showing that the 
loss is attributable to other causes, it undoubtedly is entitled to 
considerable weight. (15) In case you shall find, as I have said 
before, that this loss was occasioned by a defective compass, the 
defendant is entitled to your verdict. On the other hand, if you 
shall find that the loss occurred through peril of the sea, and from 
no want of skill in navigation, and no want of competency in the 
master or insufficiency of the crew, and from no fault on the part 
of the vessel, then your verdict should be for the plaintiff. (16) 
I charge you, as requested by the defendant, that, under the policy 
of insurance in this case, the expense of bringing her to Detroit 
must be shown by the plaintiff to have been occasioned by the risk 
against which the defendant had insured the steamer; and if the 
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stranding of said steamer, and the expense incurred in effecting 
her relief, resulted from any incompetency of the master or in- 
sufficiency of the crew, or want of ordinary care and skill 
in navigating said vessel, or from any unseaworthiness of said 
vessel, then the plaintiff cannot recover. (17) I charge you, as 
requested by the defendant in his seventh request, that under the 
evidence in this case the burden of proof is upon the plaintifE to 
show that the stranding of said steamer could not have been 
guarded against or prevented by the ordinary exertions of human 
skill and prudence. (18) As the Spartan was violating the statute 
laws of Canada in running at full speed in a dense fog, the plaintiff 
must show affirmatively that neither the speed of the steamer nor 
the defects of the compass could have caused or have con- 
tributed to cause the stranding of the steamer. The burden of 
proving a loss of this kind is upon the plaintiff. There is no pre- 
sumption that the loss was occasioned by the peril insured against 
by the defendant (19) If there were any defects in the compass, 
known or unknown, rendering it unsafe or unsuitable for use in 
Lake Superior, and the stranding of the vessel was caused by, con- 
sequent upon, or arose from such defect in the compass, the ves- 
sel was not seaworthy for Lake Superior navigation, whatever her 
fitness for navigation elsewhere, and the plaintiff cannot recover." 
Li Liverpool, etc.. Steam Co. vs. Phenix Ins. Co. (129 U. S., 397, 
438, 9 Sup. Ct. Bep., 469), it is said : '' Collision or stranding is, 
doubtless, a peril of the seas; and a policy of insurance against 
perils of the seas covers a loss by stranding or collision, although 
arising from the negligence of the master or crew, because the in- 
surer assumes to indemnify the assured against losses from partic- 
ular perils, and the assured does not warrant that his servants 
shall use due care to avoid them." But in the case at bar there is 
an express exception of all perils and losses occasioned by the want 
of ordinary care and skill in navigation and of seaworthiness. The 
Spartan was a Canadian vessel, and was navigating Canadian wa- 
ters, between two Canadian ports, and was bound to comply with 
the laws of Canada. The Canadian statute put in evidence (1 St. 
Can., 1880, p. 236) is entitled " An act to make better provisions 
respecting the navigation of Canadian waters," and prescribes cer- 
tain rules, among them, that every ship, whether a sailing ship or 
steamship, shall go at a moderate speed in a fog,.mist, or falling 
snow, and shall not be exonerated by anything in the rules from 
the consequences of any neglect to keep a proper lookout, or oi 
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the neglect of any ordinary precaution, or precaution required by 
the special circumstances of the case. These statutory rules cor- 
respond with those revised by an order of council in England in 
August, 1879, (see 4 Prob. Div. 241), and prescribed by Congress, 
(Bey. St., § 4233; Act March 3, 1885, 23 St., 438), and recognized as 
international rules: The Belgenland, 1 14 U. S., 856, 370; The Scotia, 
14 Wall., 170. Section 7 of the Canadian statute provides that, " in 
case any damage to person or property arises from the non-observ- 
ance by any vessel or raft of any of the rules prescribed by this 
act, such damage shall be deemed to have been occasioned b}' the 
willful default of the person in charge of such raft or of the deck of 
such vessel at the time, unless the contrary be proved, or it be 
shown to the satisfaction of the court that the circumstances of 
the case rendered a departure from the said rules necessary, and 
the owner of the vessel or raft, in all civil proceedings, and the 
master or person in charge as aforesaid, or the owner, — if it appears 
that he was in fault, — in all proceedings, civil or criminal, shall be 
subject to the legal consequences of such default." 

In The Pennsylvania (19 Wall., 125) it was held that, where a ves- 
sel has committed a positive breach of statute, she must show not 
only that probably her fault did not contribute to the disaster, but 
that it could not have done so. And this was but the statement of 
the settled rule in collision cases. In this case, in view of the sev- 
enth section of the Canadian statute, and the fact that perils occa- 
sioned by the want of ordinary' care and skill or of seaworthiness 
were excepted by the policy, the same rule is applicable; hence the 
burden was on the plaintiff to show that neither the speed of the 
steamer nor the defect of the compass could bave caused, or con- 
tributed to cause, the stranding. If it appeared that the miscon- 
duct or unseaworthiness was causa sine qua non, it was an excepted 
peril; and that, as stated , by Judge Brown, "ought to suffice for 
the exoneration of the underwriter in a case where a steamer, 
equipped with a compass kuown to be defective, is driven in a 
dense fog, with unabated speed, and in direct violation of a local 
statute, upon an island lying but eight miles of her usual track": 
26 Fed. Bep., 606. We think there was no error in giving the 
eleventh instruction asked by the defendant, and forming the sub- 
ject of the eighteenth assignment of error. And this disposes also 
of the sixteenth and seventeenth errors assigned, as the burden 
was upon the plaintiff to show that the stranding, and its conse- 
quent losses, misfortunes, and expenses, were caused by perils in- 
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Bured against, and, as to the perils consequent upon and arising 
from or caused by the want of ordinary care and skill in navigating 
the vessel, plaintiff was its own insurer. 

And the s^me result must attend the fourth, fifth, and sixth 
errors assigned, which question the refusal of the court to instruct 
the jury, as requested, in the first, second, and third of \he plaint- 
ifiTs instructions, that the stranding of the Spartan, while a dense 
fog was prevailing, was an accident which was prima facie covered 
by the policy, and for which the insurers were prima facie Hable, 
and that, if the fog contributed proximately to the stranding, the 
insurers would be liable. 

The jury were entitled to draw the conclusions, not from a part, 
but from the whole, of the facts in the case, and the difficulty in 
these instructions is that they are based upon a partial view of the 
testimony. It was necessary to the plaintiff's case that it should 
appear from the whole proof that the loss was not occasioned by 
the want of ordinary care by the master, or on account of unsea- 
• worthiness, and was not within exceptions contained in the policy, 
against which plaintiff was not insured: Insurance Co. vs. Snjith, 
124 XJ. S., 405. The jury were the judges of all the facts proved; 
and the court charged that if they found that the vessel " was car- 
ried ashore by the current, or by any mysterious cauee which you 
are unable to explain, then the loss will be within the policy, and 
the plaintiff would be entitled to recover;" and again, "if you find 
that this vessel was stranded by reason of want of ordinary care 
and skill in her navigation, or by reason of a defective compass, 
the plaintiff is not entitled to recover; on the other hand, if you 
find that she was stranded by circumstances, by reason of the cur- 
rent, or by perils of the sea, — any other peril of the sea, — then the 
plaintiff would be entitled to your verdict;" and also: "strandirg is 
one of the perils insured against in the policy, and if the jury find 
that the stranding was the proximate result of the fog or currents 
of the lake prevailing, then the owners of the steamer have made 
a case which entitles them to your verdict in this case." It. 
appears to us that this branch of the case was left to the jury in 
a manner in respect to which the plaintiff has no ground of com- 
plaint. Certainly the state of facts disclosed by the record pre- 
cludes the claim that instructions more favorable to the plaintiff 
could reasonably have been given, and this is illustrated by cases 
cited. 
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Bazin vs. Steamship Co. (3 Wall. Jr., 229, 238) was a suit for 
loss of merchandise under a bill of lading, which absolved the car- 
rier from '* accidents from machinery, boilers, steam, or any other 
accidents of the seas, rivers, and steam^navigation, of whatever nat- 
ure or kind soever." The steamer was wrecked on Cape Bace in a 
snow-stonn, under the following circumstances : '' She struck the 
point of Cape Bace. Up to that time she continued perfectly sea- 
worthy. If she had not struck, at the average rate of our passage, 
we would have been in Philadelphia in five days more. The 
steamer was wrecked. We backed off the point of Cape Bace, and 
run her on shore to save the lives of the passengers, and to keep 
her from sinking. There was no tempest; she struck in a dense 
fog, and the sinking of the vessel, and the damage done, resulted 
from her striking the cape." " Here, then," said Mr. Justice Grier, 
" we have no other reason given by the captain, nor any testimony 
whatever, as to how or why this great mistake of running against 
a cape occurred. The answer and the witness both seem to assume 
that running against a cape or a continent is one of the usual acci- 
dents and unavoidable dangers of the sea. That cannot be 
termed an ' accident of the sea,' within the exceptions of the bill of 
lading, which proper foresight and skill in the commanding officer 
might have avoided. If the compass on the new iron vessel was 
not sufficiently protected to traverse correctly, the vessel was as 
little seaworthy as if she had no compass, and this should have ^ 
been carefully ascertained before she started on her voyage. If 
there was no fault in the compass, then it is very evident that the 
officer, who is thirty or forty miles wrong in his calculation, and 
driving through a thick fog with a full head of steam, and first 
discovers his true position by running on an island, a cape, or a 
continent, has neither the skill nor the prudence to be intrusted 
with such a command; and for want of such an officer the vessel 
is not seaworthy. * * * That a steamboat has been either ig- 
norantly, carelessly, or recklessly dashed against a cape in a thick 
fog cannot be received as a plea to discharge the carrier." In the 
Kestrel (6 Prob. Div., 182), the master was suspended by the wreck 
commissioner, with the concurrence of two captains sitting as as- 
sessors, because of the stranding of the steamship Kestrel by reason 
of negligent navigation; and this decision was affirmed by the 
court of appeals, Mr. Justice Hannen and Sir Bobert PhiUimore, 
assisted on the hearing by two of the elder brethren of the Trinity 
House. The wreck commissioner, among other reasons for his report, 
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said : " It appears to us that the master is in this dilemma: Either the 
weather was so foggy that it was not possible to see the island until 
they were within a ship's length of it, and in that case he would not 
have been justified in going at full speed, which we are told was ten 
knots an hour; or it was not very foggy, and in that case it is diffi- 
cult to account for the island not having been seen until they were 
within a ship's length of it, unless, indeed, there was a very bad 
lookout being kept on board. In either case the master would 
seem to have been guilty of a neglect of the ordinary precautions 
required from seamen for the safe navigation of their vessels." 
The court of appeals held that the master was guilty of a vnrongful 
act in running the vessel at such a rate of speed as he did in the 
state of the weather which existed, and also in that he continued to 
steer the course he did in a fog. The exceptions in this policy pro- 
tect the insurer against the excepted perils, as a shipper is protected 
under a bill of lading from loss to which the negligence of the 
carrier has contributed. And, as already remarked, if the peril was 
caused by negligence or unseaworthiness, notwithstanding it was 
the fog which prevented the mate from seeing the island, the pre- 
dominating and efficient cause was the negligence or unseaworth- 
iness, and must be regarded as the proximate cause, under the cir- 
cumstances: Waters vs. Insurance Co., 11 Pet., 213; Insurance Co. 
vs. Transportation Co., 12 Wall, 194, 199. 

The unseaworthiness especially relied on was the alleged defect 
of the compass. 

The plaintiff in error complains of the refusal to give the fourth in- 
struction asked by his counsel, as follows: "There is no evidence 
in the case which even tends to prove the unseaworthiness of the 
Spartan, except in regard to her compass; and if the jury find that 
the compass did not vary more than vessels' compasses ordinarily 
do; that the steamer had been navigated by the same compass with- 
out trouble from the time that she left Lachine, on the St. Law- 
rence Biver, up to the time of the disaster; and that the officers of 
the steamer at the time she btarted upon the voyage on which the 
stranding took place believed the compass to be reliable, and had 
reason for so believing, then the insurers would not be relieved from 
liability on account of any supposed defect in the compass." Ex- 
ceptions were also taken to the parts of the charge italicized in the 
following: "Upon the question of speed I will have a word to sayj 
although it is covered, so far as the law of the case is concerned, by 
my general charge, that, if you find the loss occurred by her being 
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navigated at an excessive speed, there can be no recovery ; still it is 
for you to judge whether, under all the circumstances of the case» 
she was navigating at too great a speed. The law of Canada provides 
* t?uit all vessels shall run in a fog at a moderate rale of speed* Now, it 
strikes me — but the question is one for your determination — ^that a 
vessel is not under an obligation while navigating the open lake to 
slacken her speed because of a fog, unless there is some reason to 
apprehend collision with another vessel, or unless the vessel is so 
near the shore, or known to be so near the shore, that she might 
run upon it, unless she was navigated at a less rate of speed ; and if 
this compass had been a proper compass, and there was no reason 
to think it was otherwise, I should feel loth myself to charge the 
vessel with fault on account of excessive speed. On the other hand 
if this compass was known to the captain, or he had good reason to 
believe it was defective, then it would strike me that in passing in 
the neighborhood of Caribou Island he should have directed the 
speed of the steamer to be slowed. But, as I said before, gentle- 
men, that is a question for your consideration, and I do not under- 
take to direct you one xoay or the other in regard ti this fact, but merdy to 
say in general terms that if you find t^iot the loss was occasioned by the ex- 
cessive speed of the vessel, or by her toant of a lookout, or by the defects of 
the compass, the defendant is not lixible. With regard to the defective cmi- 
pass, the master and crew state in their protest that they attribxUe the loss to 
a defective compass; and while that statement is not binding upon the 
plaintiff here, and vhile the plaintiff is not estopf)ed, as we say, or prevented 
from showing that the tons ts aftribuiahle to other causes, it undoubt- 
edly is entitled to considerable weight. On the other hand, it is shown 
that the vessel had navigated from Owen Sound up to Sault St. 
Marie, and from Sault up to Port Arthur, with this compass, and 
that no unusual deviation had been detected, except that the captain 
thought the compass was a little slow, as he said. Now, then, gentle- 
men, in case you shall find, as I have said before, that this loss ivas occa- 
sioned by a defective compass, the defendant is entitled to your verdict. On 
the other hand if you shall find that the loss occurred through peril of the 
sea, and from no want of sMl in navigation and no want of competency 
in the master or sufficiency of the crew, and from no favU on the pari 
of the vessel, then your verdict should be for the plaintiff.** The 
court also instructed the jury: ''The stranding of said steamer 
at a point 17 miles out of the course on which said steamer 
was running in navigating the distance of about 130 miles is 
prima facie evidence that the compass was defective, and throws 
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the burden of proving that the compass was correct upon the 
plaintiff. I charge you, as requested by the plaintiff in his eighth 
request, that the jury are entitled to consider the fact that the 
Spartan had been successfully navigated by this compass during 
the season up to the time of her stranding, and that on her final 
trip she had made a good course from Fort William to Silver Island 
and from Silver Island to Passage Island, and that she v^as upon 
her usual course, when she passed the Quebec, as evidence tending to 
show that the officers had reason for believing that the compass was 
a proper one, and to rebut the charge that they were negligent in 
using that compass. The steamer is presumed to have been sea- 
worthy, and that her officers were competent to navigate and man- 
age her, and the insurers are not entitled to a verdict on account of 
unseaworthiness, unless they prove by a preponderance of evidence 
that she was unseaworthy. But that is to be construed in connec- 
tion with the charge I gave you that the fact that she ran ashore, on 
a still night, upon Caribou Island, 17 miles out of her course, raises 
the presumption of unseaworthiness, which it devolves upon plain- 
tiff to explain." The court charged that there was but one defect 
in connection with the defense of unseaworthiness to which atten- 
tion need be called, and that was " the want of a proper compass," 
and among other things, said : ** It was the duty of the plaintiff to 
keep the Spartan in a seaworthy condition for the safe navigation of 
the waters in which she might be run under the policy. In order to 
be seaworthy, the steamer must have been supplied with a good 
and reliable compass or compasses, which must have been kept in 
proper repair and condition for the safe navigation of all waters de- 
scribed in the policy. If there vjere any defects %n the cifmpasi', Jcnuvm 
or ufihnoiony rendering U unsafe or unsuitable for use in Lake Supetior, 
and the stranding of the tietwet was caused by, conaequent upon, or aiose 
from such defects in the compass, the vessel ums not beaux)? thy for Lake 
Superi'tr navigation, whatever her fitness for navigation elsewhere, and the 
plaintiff^ cannot recover. To the italicized portion of this the plaintiff 
excepted. 

The declaration before the notary by the captain, two mates, and 
wheelsman states that " from the course taken the steamer should 
have passed seventeen miles to the southward of Caribou Island." 
The master had the words "fogs and defective compass" inserted 
among the causes protested against.. There was no lookout, and 
both that and the rate of speed were contrary to the Canadian stat- 
ute. The exception of losses occasioned by unseaworthiness was, 
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in effect, a warranty that a loss should not be so occasioned, and 
whether the fact of unseaworthiness was known or unknown would 
be immaterial. This is so stated by the learned district judge in his 
opinion on the motion for a new trial, and the decisions referred to 
fully sustain the position: Work vs. Leathers, 97 XJ. S., 379; The 
Glenfruin,10 Prob. Div., 103; Insurance Co. vs. Smith, 124 U. S., 405. 
But the testimony of the captain and his mates leaves but little, if 
any, room for doubt that the compass was known to be defective on 
former trips. The captain testified that he thought the loss was oc- 
casioned by a defective compass, but qualified that as merely given 
as a supposition; that the compass was defective more or less; "it 
was running in opposite courses;" that when the protest was signed 
he had the words "fogs and defective compass" inserted; that the 
loss was occasioned by a defective compass or fogs, or the current; 
that he had experienced on previous trips no more variation than 
was general on iron vessels; that "another compass on that vessel 
might be just the same and different on wooden vessels;" that the 
stranding must be attributed to the compass, or some other cause 
aboard the vessel; that all compasses on Lake Superior vary more 
or less at different points; that he could not tell the extent of the 
variation; that he discovered a little difference from some other 
vessels in the compass on former trips; that he found the compass 
out in the other channel; that every vessel he was on varied there 
in the same place. The first mate testified that the captain spoke 
to him about the defect, and said the compass was ** a little out; it 
was not like the compass he had on the Smith;" that the captain 
laid the stranding solely to the compass; and, further, that the com- 
passes aU vary up there; those that have not been adjusted, they 
vary more at certain points than others; a compass that is adjusted 
should not vary at all; that he did know how much the variation of 
the compass was; that he steered the small boat by the spirit com- 
pass after the stranding, on a S. E. by E. course, and brought up 
40 miles from the point for which he steered; "the course actually 
run must have been ^ south, or something like that, judging from 
where she fetched up." The second mate, when asked what took 
them on Caribou Island, answered: " It must have been the fault of 
the compass." Patterson, the charterer's manager, said that there 
was more attraction on an iron than on a wooden vessel; that, to 
meet and obviate this, it is usual to adjust compasses; that this 
compass had never been adjusted; that the Spartan had been fitted 
out by the plaintiff; that the compass was a little slow in its move- 
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ments; that he did not know that compasses are specially adjusted 
to run on Lake Superior. The evidence, taken together, did not 
fairly leave the inquiry open as to whether the compass did vary 
more than vessels' compasses ordinarily did, or whether the officers, 
at the time the Spartan started on the voyage, believed the com- 
passes to be reliable, or had reason for such belief, any further than 
was covered by what the court said on that subject. And the slight 
inaccuracy in the reference to the protest is of no moment. 

The eight, ninth, tenth, eleventh, and twelfth assignments of error 
relate to the question of abandonment. It is not contended that 
there was any evidence establishing an actual acceptance of aban- 
donment, but it is argued that the evidence tended to show a con- 
structive acceptance. If tbe loss was the resuU of a peril not in- 
sured against, there was no right to abandon ; but it is insisted that, 
if tbe abandonment is accepted it is too late to recede, and that an 
acceptance in ignorance that the loss was occasioned by perils not 
insured against would be equally binding. And this was so held by 
the Supreme Court of Michigan (Richelieu &, O. Nav. Go. vs. Thames 
* & M. Ins. Co., 40 N. W. Rep., 758), which was an action by the 
present plaintiff against another of the insurers of the Spartan. 
But the testimony in that case, in regard to tbe repairs, was not the 
same as in the case in hand, as is conceded by plaintiff's counsel, 
and it is upon that very point of the repairs that the plaintiff chiefly 
relies to make out the alleged constructive acceptance. The '^ sue 
and labor clause ** of the policy was as follows: '' It is agreed that 
the acts of the insured or the insurers, or their agents, in recovering, 
saving, and preserving the property insured, in case of disaster, 
shall not be considered a waiver or an acceptance of an abandon- 
ment, nor as affirming or denying any liability under this policy, 
but such acts shall be considered as done for the benefit of all con- 
cerned, and without prejudice to the fights of either party." The 
bill of exceptions shows that the officers and crew of the steamer 
were unable to get her off, and notice was sent to the owners and 
charterer, and notice of the loss was also communicated to the un- 
derwriters, with a request for assistance, and the underwriters sent a 
wrecking expedition, under the command of Capt. Swain, to rescue 
the steamer. The request for assistance was received June 22d, and 
the wrecking expedition left Detroit, June 23d, and reached the 
Spartan June 26th. The telegraphic notice of abandonment was 
sent to the underwriters on June 26th. The policy provided that 
in case of loss or misfortune it should be lawful and necessary for the 



Digitized by 



Google 



784 Report (f Dedsiom. [Htpt.^ 

assured ''to make all reasonable exertions in and about the defense, 
safeguard, and recovery of the said vessel, or any part thereof, with- 
out prejudice to this insurance;" and, in case of neglect or refusal 
on the part of the insured to adopt such measures, 'then the said 
insurers may and are hereby authorized to interpose and recover 
the said vessel." Capt. Swain, who had command of the vnrecking 
expedition, testified that he had no orders where to take the steamer 
when she was got off, and he and the first mate agreed in testimony 
that she was towed to Detroit under the orders of her master. The 
captain denied that he gave such orders. The survey was held by 
Gibson, acting for the underwriters, and Kirby for the charterer. 
The superintendent of the dry-dock testified that the dock was en- 
gaged by the captain, " who had something to do with ordering the 
repairs," and it appeared that by direction of officers of the charterer 
work was done not made necessary by the stranding. The captain 
testified that he directed the repairs, because Gibson told him both 
need not to be there, and that after Crosby, the agent of the under- 
writers, t/old him to keep a strict supervision over the work, that 
he received no instructions from any person representing the« 
plaintiff or the charterer. Crosby's evidence was that he gave no 
orders or instructions to any person or persons as to the repairs on 
the steamer, nor did he assume any responsibility therefor. He did 
tell the captain to be careful '' to keep what is in the survey sepa- 
rate from what is outside." There was a dispute between the 
plaintiff's manager, the charterer's treasurer,the captain, and Crosby 
about the payment of duties charged by the Canadian government 
on the repairs. And as late as March 24, 1884, these duties, and the 
fact that the repairs included work not specified in the survey, still 
divided the parties; nor from June 26th to the date of the proofs 
of loss, November 3d, was there any claim of total los^ made, nor 
did such seem to be the attitude of the parties until def enAnt 
refused to pay. T 

In Bichelieu & O. Nav. Co. vs. Thames & M. Ins. Co., supra, the 
supreme court of Michigan, in a careful opinion, held that the com- 
pany could not defend on the ground that the peril and loss were 
not insured against, because, as found by the jury in that case, the 
abandonment had been accepted. The plaintiff there rested its 
case entirely upon the acceptance of the abandonment of the vessel, 
and the evidence upon that question was, for some reason, largely 
different from the evidence on this trial. The court, in this ease, 
left the question of abandonment to the jury, and the finding was 
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against the plaintiff. No reference is made, in the opinion, on the 
motion for a new trial, to this question, though it is stated that the 
opinion " covers all the points made in the briefs of counsel." But 
certain rulings of the court in relation to this subject are questioned 
by the alleged errors under consideration. " Whether the insurer 
accepts or not is a matter of construction of his words and con- 
duct. Any act done for the purpose of making the most of the prop- 
erty, to whomsoever it may prove to belong, ought not to be 
construed against the party who thus consults the common inter- 
erests": 2 Phil. Ins., §§ 1692, 1693. Any act of the underwriter in 
consequence of an abandonment, which could be justified only 
under a right derived from it, may be decisive evidence of an 
acceptance: Peele vs. Insurance Co., 3 Mason, 27; Insurance Co. 
vs. Younger, 2 Curt., 322. The question for the jury was whether 
upon the evidence, taken in connection with the provisions of the 
policy, there were any such acts. 

As it is not contended that there was any evidence of actual 
acceptance, and as it clearly appeared that the rescuing expedition 
was sent before the telegraphic notice of abandonment was given, 
and as the evidence did not tend to show that the expedition was 
sent with the intention of rescuing " and repairing " the Spartan, 
or that the insurers brought the Spartan to Detroit (if they did 
bring her) with the intention of "repairing her," each one of the 
requested instructions was objectionable. Assuming that an offered 
abandonment may be accepted even when the assured has no right 
to abandon, and that taking possession to make partial repairs, not 
amounting to indemnity, may not be authorized by the policy, and 
that taking possession of and holding a vessel for an unreasonable 
time or taking possession after a peremptory abandonment, with- 
out qualification or reservation, are such acts as imply and constitute 
an acceptance of the abandonment and liability for total loss, and 
that by the abandonment and acceptance the whole interest is 
transferred to the underwriters (Copelin vs. Insurance Co., 9 Wall, 
461; Shepherd vs. Henderson, L. R 7 App. Cas. 49; Northwestern 
Transp. Co. vs. Thames & M. Ins. Co., 59 Mich., 214; Insurance Co. 
vs. Bakewell, 4 B. Mon., 641; Reynolds vs. Insurance Co., 22 Pick., 
191), the question still remains, what the facts really are in respect 
to the conduct of the underwriters. The plaintiff insists that 
although the captain moved the Spartan to Detroit, and placed her 
in the dry-dock, and to some extent, if not wholly, superintended 
the repairs, the plaintiff wa^ not bound by his action, because he 
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was not employed by it, but by the charterer, and that the master, 
after abandonment, becomes the agent of the insurers. But it is 
only after a valid abandonment, and the passage of the title, that 
the captain thus becomes the insurers agent, and to concede that 
here begs the yery question which was at issue : 2 Phil. Ins., § 1732. 
The first and second errors were that the court ruled that no 
authority was shown on the part of Capt. Gibson to bind the 
defendant in respect to the repairs made upon the Spartan, and in 
striking out the testimony respecting Gibson's acts and statements. 
Crosby, who was the agent of the insurance company at Buffalo, 
testified that he *' gave no orders or instructions to any person 
or persons whatsoever as to the repairs on the steamer, nor did he 
assume any reponsibility therefor; that he sent Gibson to Detroit 
to act on the survey of the Spartan, and afterwards sent him to see 
that no more repairs were put on the steamer than were called for 
by the survey, as the Spartan had been damaged on previous occa- 
sions, and not properly repaired;" and, further, that "Mr. Gibson 
was sent by the insurers from Buffalo to hold a survey on the 
steamer before she was repaired." This is all the evidence bearing 
on Gibson's authority, and the court was justified in its action. 
Why Gibson was not called as a witness does not appear. 

It is urged, thirdly, that the court erred in excluding the question 
put to the witness Patterson: "What is the custom of Canadian 
vessels about carrying a lookout forward?" The Canadian statute 
provided that every steamer should, in a fog, mist, or falling snow, 
go at a moderate speed, and that nothing in the rules prescribed 
should exonerate any ship, or the owner, or master, or crew thereof, 
from the consequences of any neglect to keep a proper lookout, etc. 
In The Farragut (10 Wall, 334, 338), it was held that the rule laid 
down by Congress to the same effect intimated that the lookout was 
one of the ordinary precautions which a careful navigation involved; 
and Mr. Justice Bradley, delivering the opinion of the court, said: 
"A lookout is only one of the many precautions which a prudent 
navigator ought to provide; but it is not indispensable where, from 
the circumstances of the case, a lookout could not possibly be of 
any service." Evidence of a custom to run at full speed in a dense 
fog, without a lookout, and contrary to the statute, would be clearly 
inadmissible, and would be of no avail if estabHshed. 

It is also objected that the protest was admitted in evidence. 
That protest consists of the statement signed by the master, mates, 
and wheelsman, and the declaration at the notary that he protests 
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at the request of the master, as well on his own behalf as on the 
behalf of the owners, freighters, officers and crew, against all and 
singular the cause and causes operating as aforesaid, etc., and 
more especially " against the storm and heavy winds and gales, high 
and dangerous seas, fogs, and defective compaes, experienced on 
her late voyage;" all of which is certified by the notary public as 
being a true copy filed in his office. Undoubtedly the protest of 
the captain, so long as he was living, would not be evidence on one 
side or the other, unless to contradict him if he varied from it; and 
it is said in 2 Am. Ins. (2d Ed. by Perkins), 1353, that it would not 
be made evidence as against the assured, if the brokers showed it 
to the underwriters with other papers relating to the loss on 
demand of payment. But it was admissible in this case, not on the 
ground of agency, but because it was made part of the proofs of 
loss, being directly referred to in the proofs in the statement that 
the vessel ran ashore, " and became a wreck and total loss, and was 
duly abandoned by the owners to her insurers, as will appear by 
certified copy of the protest of her master and mariners, heretofore 
served upon you." Hence the ' admission of the proofs and loss 
involved the admission of the explanatory writing: Insurance Co. 
vs. Newton, 22 Wall., 32. 

Finally, it is said the court erred in excluding the record in a 
suit instituted by the dry-dock company against the Spartan to en- 
force a lien for the repairs, because the record was admissible to 
show the amount due to the dry-dock company, and also to 
show that the steamer was sold to satisfy the decree in that suit, 
and thereby to establish a constructive acceptance of abandonment 
by the insurers; but we do not think that it was admissible on either 
ground. The insurers were not parties to that suit, and the cost 
of the repairs and the amount of the loss were properly shown by 
other and competent evidence, while the sale of the vessel had no 
tendency to prove the acceptance of the abandonment, but rather 
that the underwriters did not consider themselves bound in th<» 
premises. The result is that the judgment of the circuit court mu» 
be affirmed. 
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COURT OF APPEALS OF NEW YORK. 



STOKES 

us. 

AMERMAN ET AL.* 

The interest of a judgment creditor in the premiums paid by a husband on a 
wife's policy in excess of the statutory limit may be determined by an 
equity court, although the policy is not yet due. 

David Wilcox, for Appellants, 

N. C. MoAK, for Respondent 

O'Bbien, J. 

The sole question inTolved in this appeal is whether the com- 
plaint states facts sufficient to constitute a cause of action. It 
states that the defendant, Richard Amerman, in the years 1871 and 
1872, while acting as executor or trustee under the will of Caroline 
L. Stokes, converted certain moneys belonging to said trust to his 
own use. That, upon application to the court, he was removed 
as trustee, and directed by an order to make restitution of the 
sum so converted, amounting to $4,287.58. That the plaintiff was 
appointed his successor in the trust in 1881; and in November, 
1886, he procured a judgment in due form to be entered upon the 
order. That a transcript of the same was filed in the clerk's office 
of Kings County, January 19, 1887, and that an execution has been 
issued thereon, and returned unsatisfied; and that the whole 
amount of this judgment, with interest thereon from the time of 
the entry of the original order upon which it was based, is still 
due. The complaint then alleges that, in 1871, Amerman's wife, 
one of the defendants, while he was owing the estate for the moneys 
thus converted, and he being then insolvent, applied for and pro- 
cured a policy of assurance upon his life, payable to her at his 
death, in the Equitable Assurance Society, for the sum of $20,000; 

• UeoUion rendered, Jane 4, 1890. 
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which policy contained a provision that, in case the wife did not 
survive her husband, then their children should be entitled to the 
sum due thereon, and, in case no child was left surviving them, the 
money should be paid to his executors, administrators, or assigns. 
The assurance society issuing the policy, the husband, who paid 
the premium, the wife, for whose benefit it was obtained, and who 
procured it to be issued, and their only child, are made parties to 
this action. The complaint also states that the defendant Richard 
Amerman has paid out of his own property and fuods all the pre- 
miums on said policy from the time it was issued up to the com- 
mencement of the action, and that the aggregate of premiums thus 
paid on the policy in excess of $500 a year was paid by him from 
his own means which excess amounted to $5,034.27, and that such 
payments were wrongful, and in fraud of his creditors. The 
relief prayed for is that the plaintifiTs rights and interests as a 
judgment creditor in this policy of insurance be ascertained and 
declared; that it be adjudged that whatever rights the child ef 
Amerman has in, to, or under the policy be declared subordinate to 
the rights of the plaintiff; and that all the defendants be enjoined 
from disposing of the policy, or any interest thereiD, except to pre- 
serve the same. It does not appear from the record that the assur- 
ance society, though made a party defendant, offers any resistance 
to the plaintiff's claim. Demurrers were interposed in behalf of 
the husband, wife, and child separately, and all upon the grouud 
that the complaint does not state facts sufficient to constitute a 
cause of action. The demurrers were overruled at the special 
term, and an interlocutory judgment ordered for the plaintiff, which 
has been afi&rmed at the general term. 

It appears from the complaint that the order calling the defend- 
ant Amerman to account in regard to the estate of which he was 
trustee required him to pay the money to his immediate successors, 
Charles W. Stokes and Sarah P. Powell, as trustees under the will 
of Caroline L. Stokes; that prior to August 1881, when the plaintiff 
was appointed trustee, Charles W. Stokes died, and Sarah P. Powell 
resigned; that the order directing the defendant to pay the moneys 
so converted, and the fund represented thereby, has been duly 
assigned to the plaintiff. We think the plaintiff was a judgment 
creditor. The order of the court directed the money to be paid to 
his predecessors in office, and when he assumed the duties of the 
trust, the power and duty of collecting the money required by the 
order to be paid devolved upon him. He procured a judgment to 
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be entered in the name of the persons to whom it was by the terms 
of the order payable as trustees. Whether this proceeding was 
regular or not, the fact still remains that the order has ripened 
into a judgment, not set aside as irregular, that the plaintiff is the 
representative of the estate to which the money is due, and, as 
such, is the owner of the judgment, and has the right in his own 
name, as trustee, to institute an action for its collection. 

The more difficult and novel question presented by the appeal 
relates to the right of a judgment creditor to maintain an action 
prior to the time that the policy becomes due. Chapter 80 of the 
Laws of 1840, after various amendments since made, now reads as 
follows: — 

It shall be lawful for any married woman, by herself and in her name, or 
in the name of any third person, with his assent, as her trustee, to cause to 
be insured for her sole use the life of her husband for any defiuite period, or 
for the term of his natural life; and in case of her surviving such period or 
term, the sum or net amount of the insurance becoming due and payable by 
the terms of the insurance shall be payable to her and for her own use, free 
from the claims of the representatives of the husband, or of any of his credit- 
ors, or any party or parties claiming by, through, or under him. But, when 
the premium paid in any year out of the property or funds of the husband 
shall exceed $500, such exemption from such claims shall not apply to so 
much of said premium so paid as shall be in excess of $500; but such excess, 
with the interest thereon, shall inure to the benefit of his creditors. 

Chapter 277, Laws 1870. It is clear that the annual premiums 
paid by the judgment debtor out of his own means upon the policy 
of insurance for the benefit of his wife, in excess of $500, are 
subject in some form, and by some proceedings, to the claims of 
creditors. We are not now concerned with the difficulty that the 
• plaintiff in this action may encounter in regard to the form of his 
decree or judgment, should he be entitled to any. The question 
is, upon the facts stated, whether he is entitled to any relief what- 
ever. To hold that the right given to ihe plaintiff by the statute 
cannot be asserted by action until the policy is due, or, in other 
words, until the death of the husband, would operate in many cases 
to defeat the claims of creditors entirely. An action on a judgment 
might be barred entirely by lapse of time; or the wife, with the 
consent of her husband, might transfer the policy, and her interest 
therein, to a third party: Chapter 821, Laws 1873; chapter 248, 
Laws 1879. The judgment debtor, upon the conceded facts in this 
case, has diverted moneys which, in equity, were applicable to the 
plaintiff's judgment, to the payment of the annual premiums upon 
the policy in question. These moneys are now represented by the 
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interest of the debtor's wife in the policy of insurance. It is sug- 
gested that the wife might allow the policy to lapse or become 
forfeited for non-payment of premiums at any time, and that for 
this reason the contract is of such a character that an action in 
behalf of a judgment creditor cannot be maintained to reach any 
interest in it until the sum stipulated by the contract of insurance 
becomes due and payable. It is not quite true that a failure of the 
wife to pay the premiums from year to year as they become due 
will work this result. The statute, unless waived in writing, on 
the face of the policy, provides that after the lapse of three years 
the reserve value of the policy, computed according to certain prin- 
ciples, is to be taken as a single premium of life insurance, at the 
published rates of the company, at the time the policy was issued, 
and must be applied either to continue the insurance of the policy 
in force at its full amount so long as such single premium will pur- 
chase temporary insurance of that amount at the age of the insured 
at the time of lapse, or to the purchase upon the same life, at the 
same age, paid-up insurance payable at the same time, and under 
the same conditions, except as to payment of premiums, as the 
original poHcy. Chapter 347, Laws 1879. And no policy can be 
declared or treated as lapsed or forfeited until thirty days after 
notice to the policy-holder: Baxter vs. lusurance Co., 119 N. Y., 450. 
The policy is not set forth in the complaint, and does not appear 
in the record. Consequently we cannot say upon what particular 
terms or conditions the existence of the policy depends, as between 
the insurer and insured. All that can be said upon an issue made 
by a demurrer to the complaint is that the wife holds a contract 
with the insurance company, which secures to her the payment of 
a large sum of money upon the happening of a future event, 
namely, the death of her husband, and that the husband, by the 
use of moneys of his own, which in equity were applicable to the 
payment of the plain tiflf's debt, has procured this contract to be 
issued by the company, and thus far performed on the part of his 
wife. Contracts for the future payment of money depending upon 
conditions to be performed are not, for any reason growing out of 
their uncertain character, exempt from the claims of creditors. 
Unmatured life insurance poHcies have been treated by the courts 
as possessing a present value, in the distribution of the assets of 
insolvent insurance companies : People vs. Insurance Co., 78 N. Y., 
114; Attorney-General vs. Insurance Co., 82 N. Y., 336. And we 
perceive no reason why the interest of a judgment creditor in such 
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a contract, arisiDg under the statute permitting a wife to insure 
her husband's life, may not be declared and protected by the 
courts. The wife cannot be compelled to assign the policy; nor can 
her interest therein, represented by premiums to the extent of 
$500, be affected by any proceedings on the part of such creditor. 
But the interest of a creditor which attaches to a contract of life 
insurance in virtue of the statute, and by reason of the fact of pay- 
ment by the judgment debtor of premiums in excess of $500, may 
be declared by a court of equity, and impressed upon the contract, 
in an action where the company issuing the policy, and all persons 
interested therein, are parties, though the money secured thereby 
is not due. The case of Baron ts. Brummer (100 N. Y., 372) rec- 
ognizes, as we think, the general right of a judgment creditor to 
maintain an action of this character upon proper facts. The relief 
was denied in that case because there was no proof that the hus- 
band paid the premium ; and, moreover, it appeared that no pre- 
mium in excess of $500 was paid by any one after the plaintiff's 
debt was contracted. It was said in that case that the wife could 
not be directed to assign the policy to a receiver. That may be 
so, but the case is not an authority against the right of a creditor 
to bring and maintain an action such as is disclosed by the com- 
plaint in the case at bar. 

We think that the complaint states a case which entitles the 
plaintiff to some relief. The court will have power, upon these 
facts, to adjust, determine, and declare the rights and interests of 
the plaintiff, as a judgment creditor of the husband, in the policy, 
though the plaintiff may not be able to realize anything from such 
a contract until it has matured. The nature and extent of that 
right, and the manner and conditions upon which it is to be con- 
tinued and preserved, may also be adjudged. It has power, also, 
to enjoin the husband and wife from making any transfer of the 
policy, except in subordination of the rights of the plaintiff herein; 
and it can award a like judgment as to the future contingent in- 
terests of the infant defendant. Any judgment entered in an action 
to which the insurance company is made a party, adjudging and 
declaring the plaintiff's lien upon or interest in the policy, would, 
of course, be binding upon the company in the future, and thus 
it would be obliged to recognize the plaintiff's interest. It is 
probable, also, that the plaintiff, after such adjudication in regard 
to his rights, would be entitled to preserve the policy from forfeit- 
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ure by payment of future premiums, upon equitable conditions, if 
he so desired. 

Without attempting now to point out the precise form or effect 
of the judgment to which the plaintiff may be entitled, we are of 
the opinion that the facts stated in the complaint, and which are 
admitted by the demurrer, entitle him to some relief. It follows 
that the judgment of the court below, overruling the demurrers, 
must be affirmed, with leave to the defendants to answer within 
twenty days, upon payment of costs. 

Andrews, Earl, and Peckham, JJ., concur. Euger, C. J., and 
Finch, J., dissent. Gray, J., not voting. 



SUPREME COURT OP INDIANA. 



OLD WAYNE MUT. LIFE ASS'N^ 

vs. 

NORimT.* 

A benevolent society ha<l created a special department for those over 75 years 
of age by an amendment to its by-taws, whose members were to be sepa- 
rately assessed, in order to re-insure another organization. But no such 
department was recognized in the certificate of a re-insured member. 

Held, That a finding that the benefit of the certificate of insured was not 
restricted to assessments upon members of the special department was 
just, and such a finding would not be disturbed. 

P. W. Bartholomew, /or Appellant. 

G. W. Woods, /or Appellee, 

Berkshibe, J. 
This was an action brought upon a certificate of membership 
issued by the appellant for the benefit of the appellee. The sub- 
stance of the complaint, in short, is that on the 13th day of March, 
1884, the appellant issued to one Israel Franklin, for the benefit 
of the appellee, a certain certificate of membership upon a con- 
sideration and certain conditions therein named and stated in the 
complaint, whereby the appellant bound itself to pay to the appel- 
lee, within 60 days after presentation of satisfactory proof of the 
death of said Israel Franklin, her proportionate share of the 

* Opinion filed, March 13. 1890. 
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mortuary fund, not to exceed the sum of $3,000; that the said 
Israel Franklin died on the 7th day of February, 1885 ; and that 
all of the conditions of the said contract have been complied with 
on the part of the said Israel Franklin and the appellee, including 
proof of his death by the appellee, for more than 60 4&y8 before the 
bringing of the action. The appellant answered the complaint by 
a general denial, and a paragraph by way of confession and avoid- 
ance. The substance of the second paragraph, briefly stated, is that 
the appellant had no corporate stock and no reserve fund; that all 
of its death losses were at the time the certificate sued on was 
issued, and since, paid by assessment upon the surviving members; 
that when one or more members died, in good standing during 
one month, for all deaths during that month the survivors were as- 
sessed, and the amount realized divided pro rata between the bene- 
ficiaries in the proportion that each certificate bore to the total sum 
of all certificates becoming claims during that month; that, at the 
time the said Israel Franklin became a member of said appellant 
association, he did so under the following circumstances, viz.: The 
appellant had had theretofore but one department, to which all 
members belonged, and received no members over the age of 75 
years; that the Eureka Life Association of Indianapolis. Ind., quit 
business, and recommended that its members over 75 years of age 
join the appellant association; that in order to receive them the 
appellant, by an amendment to its by-laws, created what was known 
as a '' senior department," separate and distinct from the one con- 
taining members under 75 years of age, and, in order to obtain the 
members of the said Eureka Association over 75 years of age, the 
appellant had printed a circular which was a copy of its by-laws 
creating said senior department, in which it was stated that said 
senior department would be independent, and have no connection 
with the other department of the appellant association, and when 
a member of that department died the assessments of members 
would be confined to the said senior department exclusively, and 
that no assessment would be made on any member under 75 years 
of age at tb^ time of joining said association; and said circular was 
mailed to the said Israel Franklin, who received the same, and upon 
the representations and statements therein contained, became a 
member of said senior department of the appellant association, and 
received such certiiicate; that the said Israel franklin died in Feb- 
ruary, 1885; that during that month there were two other deaths 
of members belonging to that department; that in March, 1885, an 
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assessment was made of the members belonging to said depart- 
ment, and tbe sum of $153 realized tbereon for the mortuary fund, 
of which sum the one-third thereof, equal to $51, was due to the 
appellee, together with $2.40 return assessment, according to the 
terms of said certificate, in all, $53.40; which sum was tendered to 
the appellee before instituting this suit, and is now brought into 
court for her benefit. To this answer the appellee demurred, 
which demurrer the bourt overruled, after which the appellee filed 
a reply in denial. The issues joined having been submitted to the 
court, after hearing the eyidence, a finding was made for the appel- 
lee in the sum of $130.87. The appellant filed a motioli for a new 
trial, which the court overruled, and it reversed an exception. 
Thereupon the court rendered judgment for the appellee in accord- 
ance with its finding. From the judgment rendered at special term 
an appeal was taken to general term, and the judgment at special 
term affirmed. 

The only error assigned is that the court erred in overruling the 
motion for a new trial On the trial there were several questions 
propounded by the appellee to several different witnesses, to which 
the appellant objected; and, the objections being overruled, it re- 
versed proper exceptions, which appear, properly, as reasons in the 
motion for a new trial. But, after all, there is but one principal 
question presented, and counsel seem to have realized as much, and 
confine their argument to that one question, which is whether or 
not the deceased was, as is alleged in the answer, a member of the 
so-called "senior department" of the appellant corporation, with 
other persons, and his beneficiary limited to an assessment of the 
members of that department in satisfaction of her claim against the 
appellant. The appellee having denied the answer, the burden was 
upon the appellant to establish its defense. The certificate which 
was issued, of itself will not support the appellant's position. No 
separate departments are named or recognized in the certificate. 
It shows that Israel Franklin is accepted as a member of the associ- 
ation; and, so far as it discloses, his beneficiary is entitled to the 
same consideration in the distribution of the mortuary fund with 
other beneficiaries. Israel Franklin was put down as a member of 
the senior division, it appearing that there are five divisions. This, 
however, was not for the purpose of grading the benefits to be re- 
ceived out of the mortuary fund, but to regulate the manner and 
mode of assessing the members. These divisions classed them 
according to age; it being right and proper that the older members 
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should be assessed more frequently and more heavily than the 
younger members, the expectation of life being greater with the 
younger than the older members. And, again, there is but one 
mortuary fund named from which benefits are to be paid. The 
appellant made an effort to prove that it had adopted a by-law 
creating the alleged '* senior department," and that the deceased 
became a member of the association, and accepted his certificate, 
subject to this by-law, and as a member of the said senior depart- 
ment This was a question of fact, for the court to determine; apd, 
the court having found against the appellant, we cannot disturb the 
finding, if there is evidence to support it. Leaving out of the ques- 
tion the improbability that the old members of the Eureka Asso. 
ciation, those over 76 years of age, would become members of the 
appellant association, which had no members that would be sub- 
ject to assessment in the said senior department, and with no other 
prospect for a mortuary fund than what could be raised by assess- 
ing the survivors as one by one their members would die, and at 
the same time assume the burdens which they did, financially, by 
becoming members of the appellant association, we are satisfied 
from the evidence that the trial court reached a conclusion emi- 
nently right and just. The case having been decided upon a ques- 
tion of fact purely, the case of Supreme Lodge vs. Knight (117 Ind. 
489) is not in point. There is no error found in the record. Judg- 
ment affirmed, with 10 per cent damages. 



SUPEEME COURT OF INDLANA. 



LOUISVILLE UNDERWRITERS) 

DURLAND ET AL.* 

The policy insured against any loss by fire except when cansed by explosion 
of a boiler, but stipulated that tue company should be exempt among 
other things from loss caused, "by theft, * ♦ by the bursting of boilers, 
by the collapsing of flues/' etc. 

Held, That the collapsing of a flue was not the explosion of a boiler. 

Held, That the policy was liable for all loss by fire not caused by the bursting 
of a boiler. 

* Deoialon rendered, March 1, 1890. 
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T. D. LiNOOLN and Iglehart & Tatlos, for Appellant. 
Q. V. Menzi£S and Qilch»i8t & Db Bbctleb, for Appellees. 

Hebkshibb, J. 

This was an action upon a marine insurance policy. There was 
a trial below, and a judgment rendered for the appellees. The 
appellant assigns two errors in this court: (1) The court erred in 
overruling the demurrer to the complaint. (2) The court erred in 
overruling the motion for a new trial. 

We find no objection to the complaint. By the terms of the 
policy, the appellant was liable for any loss occasioned to the 
steamer by fire, except when caused by explosion of boiler, and 
except as limited by certain warranties contained in the policy. 
The complaint aUeges that the loss was caused by fire which was 
not caused by the explosion of any boiler, and alleges, generally, 
that the appellees had performed all the conditions of the contract 
on their part. Appellant contends that the complaint is bad 
because it fails to allege in specific terms that the loss did not occur 
because of the breach of some one or more of the warranties con- 
tained in the policy. Among other things covered by the warranties 
of the appellees is loss occasioned by the bursting of boilers or by the 
collapsing of flues. Perhaps we would better set out this portion 
of the policy, so far asmaterial to the question under consideration: 

Warranted by the assnred that this company shall be free firom all claims 
for loss or damage arising from or caused by theft, barratry, robbery, ciyil 
commotion, war, or piracy, or during any time said vessel shall be seized and 
taken possession of or detained by any act of the United States government, 
or other legally excluded causes; by damage that may be done by the vessel 
hereby insured to any other vessel or property; from any loss or damage 
occasioned by said vessel being improperly laden; by the bursting of boilers, 
by the collapsing of flues, by the explosion of gunpowder, by the derange- 
ment or breaking of the engine or machinery, or from consequences of any 
character resulting from either of the foregoing exceptions, unless the same 
be caused by unavoidable external violence. 

We have the following statute (section 370, Rev. St. 1881): "In 
pleading the performance of a condition precedent in a contract, it 
shall be sufficient to allege generally that the party performed all 
the conditions [of the contract] on his part. If the allegation be 
denied, the facts showing a performance must be proved on the 
trial." If the clause, "by the bursting of boilers, by the collapsing 
of flues," are conditions precedent, then the foregoing statute 
rendered it unnecessary for the appellees to allege in their com- 
plaint specifically the performance of those conditions: Fairbanks 



Digitized by 



Google 



798 Report of Decimons. [Sqf>L, 

vs. Meyers, 98 Ind., 92; Purdue vs. Noffsinger, 15 Ind., 386. This 
statute applies to insurance policies the same as other contracts: 
Insurance Co. vs. Kessler, 84 Ind., 315; Insurance Co. vs. Leonard, 
80 Ind., 272; Insurance Co. vs. Duke, 43 Ind., 418; Insurance Co. 
vs. Pickel, 119 Ind., 155. If they amount to warranties, or are 
exceptions (and they are given both names by the appellant), it 
was not necessary that their violation be negatived in the com- 
plaint. It is not required of the plaintiff, in an action on an insur- 
ance policy, that he in his complaint negatived warranties and 
exceptions stated in the policy. If the loss is within a warranty or 
exception, it is matter of defence, which must be pleaded affirma- 
tively by the defendant: Association vs. Grauman, 107 Ind., 288; 
Insurance Co. vs. Ewing, 92 U. S., 377; Insurance Co. vs. Daly, 66 
Ind., 6; Insurance Co. vs. Hazelett, 105 Ind., 212; Insurance Co. 
vs. Pickel, supra; May, Ins. § 183. 

In coming to a conclusion upon many of the questions involved, 
it becomes necessary that we construe the policy. By its terms 
and conditions, the appellant assumed in express terms all 
unavoidable dangers of the waters which the vessel was to navigate, 
and of fires with one stipulated exception, which was exemption 
from fires caused by the explosion of boilers. Further on in the 
instrument the appellees obligated themselves, in general terms, in 
the nature of warranties, which, it is claimed, modified the express 
covenants of the appellant. The covenant of the appellant being 
an express covenant against loss occasioned by fire, except as 
therein limited, the question is presented, did not the appellant 
thereby become bound to the appellee for all losses caused by fire 
while they were running and operating the said steamer upon said 
waters, except fires caused by the explosion of boilers? We are 
inclined to the opinion that the appellant was so bound. The 
covenants of the warranty were general in their character, while 
the covenants of the appellant, and especially as to loss occasioned 
by fire, were express and specific. 

And, again, the warranties are covenants on the part of the appel- 
lees, and form no part of the covenants of the appellant. The most 
that can be claimed for them is that, for any loss coming within their 
terms, they operate to release and discharge the appellant from the 
responsibility to which its covenants bound it. Policies of insur- 
ance, like other contracts, are to be reasonably construed. The 
contract of insurance should be liberally construed to effectuate its 
purpose. The language of the policy, and of the interrogatories 
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and provisions of the application, is carefully and deliberately pre- 
arranged by the insurer. In its preparation the insured has no 
part. WhatcTcr there may be in the language so prepared by the 
insurer which has any tendency to defeat the mtiin purpose of the 
contract should be strictly construed against the insurer. If there 
be any ambiguity in an interrogatory propounded to the applicant, 
or it be capable of more than one answer, it should be construed 
most strongly against the insurer, and most favorably to the 
insured, in whose favor all doubt should be resolved: Insurance 
Co. vs. Pickel supra; Insurance Co. vs.Wiler, 100 Ind., 92; Insurance 
Co. vs. Parker, 23 Ohio St., 85. We quofce the following, which 
seems to be in point, from Wood, Ins., 259: "The court further 
laid down the rule that it is the duty of an insurance company, 
seeking to limit the operation of its contract of insurance by 
special provisions or exceptions, to make such limitations in clear 
terms, and not leave the insured in a condition to be misled. The 
insured may reasonably be held entitled to rely on a construction 
favorable to himself, where the terms will rationally permit it." 

It is also a well-settled rule or canon of construction, applicable 
to all contracts, that such construction will be applied as will give 
force and effect to all parts of the contract, if it can be done with- 
out doing violence to the language employed and the evident 
intention of the parties; and especially will this be done if such a 
construction will carry into effect the evident intention of the 
parties. When appellant undertook to stipulate, and did stipulate 
in that part of the policy in question to which the appellees could 
only look for a recovery in case of loss, as to the limitation which 
should relieve the appellant from responsibility in case of loss by 
fire, it is fair to presume that they intended thereby to fix the 
exact and entire liability of the appellant. If not, the inquiry 
arises, why were not all the limitations and exceptions then stated? 
Why were further modifications left to the warranties exacted? 
We can imagine no sufficient reason, and are of the opinion, as 
stated in the language quoted from Wood, supra, that the appellee 
" may reasonably be held entitled to rely on a construction favorable 
to himself [themselves] where the terms will rationally permit it." 

The evident intention of the parties was that the appellant should 
be bound for all losses occasioned by fire, except from explosion of 
boilers, while the steamer was under the control of the appellees, 
and being navigated upon the waters named in the policy. At 
least, it is our opinion that the appellees were entitled to so under- 
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stand and construe the policy, and that the warranties relied upon 
referred to other casualties than loss bj fire. The bursting of a 
boiler and the explosion of a boiler is one and the same thing; 
therefore that part of the warranty quoted which refers to the 
bursting of a boiler is immaterial. But the collapsing of a flue is 
not the explosion or the bursting of a boiler. The flue is inside of 
and forms a part of the boiler, if a flue boiler; but it is not the boiler 
proper, and may collapse, and the boiler proper remain intact. 
But the collapsing of a flue is not the explosion of a flue. Webster 
defined "collapse" thus: "To fall together suddenly, as the two 
sides of a hollow vessel; to close by falling or shrinking together: 
to shrink up, as a tube in a steam-boiler collapses." He defines 
"explosion" as follows: "The act of exploding; bursting with a 
loud noise oV detonating sound; a sudden inflaming with force and 
a loud report, as the explosion of gunpowder." The shattering of 
a boiler by a sudden and immense pressure, in distinction from 
rupture. The Century Dictionary (a recent and valuable lexicon 
of the English language) defines "collapse" thus: "To fall 
together or into an irregular mass or flattened form, through the 
loss of firm connection or rigidity and support of the parts, or loss 
of the contents, as a building through the falling in of its sides, or 
an inflated bladder from escape of the air contained in it." It 
defines "explosion" as follows: "A sudden bursting or breaking 
up or in pieces from an internal or other force ; a blowing up or tear* 
ing apart, as by explosion of a steam-boiler." From these definitions 
it will be seen that these words have almost an opposite meaning. 

When the parties have put a construction upon the language 
employed in the contract for themselves, the court should not 
disregard that construction. The difference between the collapse 
of a flue and the explosion of a boiler is fully recognized in the 
policy. All parties agree that the bursting of a boiler and the 
explosion of a boiler are one and the same thing. The quotation 
heretofore made from the warranties in the policy, and which is an 
important consideration in the determination of the questions 
involved, we will set out again: "By the bursting of boilers; 9 
the collapsing of flues." With the comma between the woru 
" boiler " and the word " by " which follows, the bursting of a boiler 
and the collapsing of a flue are named and recognized as independ- 
ent and distinct things; as much so as is the explosion of 
gunpowder, which immediately follows, with a comma between, 
independent and distinct from the collapsing of a flue: Bums vs. 
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Manufacturing Co., 87 Ind., 641 ; Sewing-Machine Co. vs. Winchel, 
107 Ind., 260; Insurance Co. ts. Hazelett, supra; Insurance Co. ts. 
Wiler, supra; Insurance Co. vs. Parker, supra; Insurance Co. vs. 
Eobinson, 64 HI., 265; Rich vs. Lord, 18 Pick., 325; Lyman ts. 
Clark, 9 Mass., 235. 

Putting the construction upon the policy which we haye giyen to 
it, the court did not err in refusing to give to the jury the instruc- 
tions asked for by the appellant; and while we are iuclined to 
think that the evidence of experienced steamboat men was compe- 
tent as to whether or not the collapsing of a flue was the explosion 
of a boiler, if the question was one about which there might be 
reasonable ground for controversy we do not decide anything 
upon the subject of expert testimony, as the ruling of the court did 
not prejudice the appellant. 

But the jury found that the fire which occasioned the loss did not 
occur from the explosion of a boiler or the collapsing of a flue. 
Adopting the appellant's construction of the policy, and we are not 
prepared to say that the findings of the jury in answer to the 
interrogatories propounded to them, as well as their general verdict, 
are not supported by evidence; and, if so, the construction given 
by the appellant to the policy, if adopted, would not reverse the 
case, in view of the well-settled rule of this court not to disturb 
the verdict of a jury where there is evidence to support it, though 
in the opinion of the court the preponderance of evidence is against 
the verdict. Construing the policy as we do, the verdict of the 
jury is supported by abundant evidence; for, if the fire emanated 
from any misfortune happening to the boiler, that misfortune was 
the collapse of a flue, and not the explosion of a boiler. 

We do not think there is anything in the point that the court 
treated the appellant unfairly during the course of the trial. It 
was sufficient for the appellees to show the loss, and the cause tha 1 
occasioned it; and if the appellant claimed otherwise, and desired 
to bring the case within the special defenses which it had pleadea 
after the introduction of the evidence on his part, the appellees 
were entitled to rebut, and to introduce the affirmative evidence to 
meet the evidence introduced in support of the answers. We may 
also say that the introduction of evidence, even out of its order, is 
a matter very largely in the discretion of the court, and in such a 
case, before the court will interfere, there must be an abuse of 
discretion shown. We find no error in the record for which the 
judgment ought to be reversed. Judgment affirmed, with costs. 

Vou XIX. -61. 
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SUPREME COURT OF INDIANA. 



BAKER ET AL. I 

GERMAN FIRE INS. CO.*) 

Where the fire occarred in August, and proofs were not furnished until the 
following December, the delay, unless explained, is unreasonable and dot s 
compliance with the policy, and an ayerment of such fact is bad. 

Occupancy as a saloon and dance hall is not occupancy as a hotel. 

F. Winter and R. Kill, for Appellant 

Finch & Finch, and Vinson Cabteb, /or Appellee. 

ll^TCHELL, J. 

The policy of insurance upon which this action was predicated 
contained a stipulation to the effect that, in case of damage by fire, 
the assured should forthwith give notice to the company, and as 
soon thereafter as possible render a particular account of the loss 
under oath. It was averred in the first paragraph of the complaint 
that the plaintiffs had performed all the terms and conditions of the 
policy to be performed by them on their part. It also appeared by 
the averments of the same paragraph that the loss occurred on the 
24th day of August, 1884, and that the particular proof thereof as 
required by the policy, was not furnished until December 18, 1884, 
a period of three months and nineteen days after the fire. From the 
well-established principle that specific allegations of fact in « plead- 
ing control general averments, it must follow that the general aver- 
ment that the plaintiffs had performed all the terms and conditions 
of the policy to be performed by them must be construed in connec- 
tion with the specific allegations contained in the complaint upon 
the subject of proof of loss. The requirement that particular proof 
of loss should be made tinder oath, as soon as possible, imposed 
upon the insui'ed the duty of making such proof within a reasonable 
time, and without unnecessary delay: Insurance Co. vs. Baum, 29 

* Deoition rendered, June 26, 1880. 
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Ind., 236; Railway, etc., Co. vs. Burwell, 44 Ind., 460; Wood, Ins., 
§ 414. Where there is no dispute as to the facts whether the re- 
quirements of the policy as to time have been complied with is a 
question of law for the court: Insurance Co. vs. Brim, 111 Ind., 281; 
Wood, Ins., § 412. An unexplained delay such as is shown by the 
complaint to have occurred in the present case is unreasonable, and 
is not a compliance with the condition of the policy: Trask vs. In- 
surance Co., 29 Pa. St., 198; Insurance Co. vs. Lindsey, 26 Ohio St., 
348; Patrick vs. Insurance Co., 43 N. H., 621; Mellen vs. Insurance 
Co., 17 N. Y., 609. In a complaint to recover upon a policy of fire 
insurance it must affirmatively appear that all conditions precedent 
to a right of recover have been complied with by the insured, or an 
excuse for non-performance or a waiver of such conditions must ap- 
pear, in order that the complaint may be held sufficient. The court 
committed no error in sustaining the demurrer to the first para- 
graph of the complaint. 

The ruling of the court in holding the acts averred in the second 
paragraph of answer sufficient to constitute a defense is complained 
of. It was stated in the written part of the policy exhibited with 
the complaint, that the building insured was '^ occupied as a hotel, 
with bar and billiard room attached," and the policy contained a 
printed stipulation to the efi'ect that any false representation or 
concealment concerning the use or occupation of the property 
should avoid the contract. It was averred in the answer that the 
assured represented that the building mentioned in the policy was 
used as a hotel at the time the contract was made, and that particu- 
lar inquiry was made of the assured in respect to certain newspaper 
reports of disreputable dances and gatherings theretofore per- 
mitted in the vicinity of the building, and that the plaintiff repre- 
sented that the dances and gatherings referred to had not been held 
in the building to which the insurance under negotiation applied. 
It is then averred that the building was not used as a hotel at the 
time the policy was issued, but that it was used by one Selking as a 
saloon, and that the disreputable dances and gatherings referred to 
in the newspaper reports particularly inquired of were had in the 
building insured. The statement that the building insured was 
"occupied as a hotel, with bar and billiard room attached," inserted 
in the face of the policy, constituted an express warranty that the 
building was so occupied at the time the policy was issued, and the 
validity of the contract depended upon the truth of the stipulation: 
Xnsorance Co. vs. Monninger, 18 Ind., 352; Wall vs. Insurance Co. 
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7 N. T., 370; Alexander vs. Insurance Co., 66 N. Y., 464; Goddard 
Ys. Insurance Co., 108 Mass., 56; Banking & Ins. Co. ts. Stone, 49 
Ttx., 4. The phrase '* occupied," etc., related to the character of 
the risk at the time the contract was made, and was in the nature 
of a condition precedent to the taking effect of the policy. If it 
was not so occupied, then the minds of the parties ne^er met upon 
the subject-matter of the contract, and the policy did not attach in 
the absence of any showing that the company or its agent had 
knowledge of the real occupancy of the property: Insurance Co. vs. 
Pyle, 44 Ohio St., 19; Burleigh vs. Insurance Co., 90 N. Y., 220; 1 
Wood, Ins., § 178. 

Stipulations relating to the occupancy of the property, inserted 
in the face of the polity, are regarded as warranties concerning its 
occupancy and use at the time the contract is entered into. Unless 
the language employed clearly indicates that the stipulation is in- 
tended to constitute a continuing or provisory warranty, it will be 
confined to the occupancy of the property at the time of the incep- 
tion of the contract. The policy having once attached, it will not 
be avoided on account of a change of occupancy, unless the prop- 
erty is afterwards devoted to a use expressly forbidden, or to one 
which increases the hazard in a material degree: Blumer vs. Insur- 
ance Co., 48 Wis., 535; 11 Amer. & Eng. Enc. Law, 290. The facts 
stated constitute a sufficient answer, without regard to the alleged 
misrepresentation made by the assured. It follows from what has 
been said above that the court committed no error in instructing 
the jury that the stipulation above referred to, written in the policy, 
constituted a warranty that the building was occupied as a hotel, 
with bar and billiard room attached, and for no other purpose, at the 
time the policy was issued. In our opinion, Hall vs. Insurance Co. 
(6 Gray, 185), is not opposed to this conclusion. The conclusion 
having been reached that the stipulation inserted in the face of the 
policy, in relation to the occupancy of the building, constituted a 
warranty, it follows, in case it was not occupied as therein repre- 
sented, that the contract of insurance never became effectual, be- 
cause the minds of the parties did not meet, and this would be 
equally so whether the insured did or did not know whether the 
occupancy of the property was different from that stated in the 
policy. Other instructions relating to representations made by the 
plaintiff in respect to the disreputable uses permitted in the build- 
ing were given. We do not regard that feature of the case as very 
material. The trial seems to have proceeded upon the theory that 
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the second paragraph of answer presented two separate and inde- 
pendent defenses, — one resting upon a breach of the warranty con- 
tained in the policy in respect to the occupancy of the building; the 
other, upon the ground that false representations had been made by 
the assured in relation to a matter particularly inquired about, 
material to the character of the risk. Both parties haying tacitly 
treated the answer as presenting distinct defenses, the instructions 
of the court and its rulings in admitting evidence in support of that 
feature of the answer which related to false representations, con- 
stituted no error of which the appellant can complain. The defense 
growing out of the breach of warranty was complete, and, if the 
court imposed upon the insurance company the burden of making 
the additional defense predicated upon false representations, the 
appellant was not injured. We have considered all the questions 
presented, and find no reversible error. 
The judgment is affirmed with costs. 



SUPEEME COURT OP INDIANA. 



GEISS 

178. 

FRANKLIN INS. CO.*j 

Where the policy is for specific sums on separate items of personal property 
sabject to one risk, it is entire and is avoided onder a breach of the stipu- 
lation regarding title as respects the principal article insnred. 

Where an article was purchased with the stipulation that the title should 
not pass until it was fully paid for, the purchaser was not the absolute 
and unconditional owner antil such payment had been made. 

Fbbd. p. LiEONARD,/or Appellant. 

A. L. RoAOH and G. V. Menzies, /or Appellee. 

MrrcHELL, C. J. 

Geiss sned the Franklin Insurance Company to recover the 
amount of loss alleged to have resulted to him from the destruc- 
tion of certain personal property, which had been insured against 

* Deoiatlon reod«red. April 8, 1890. 
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088 by fire under a policy issued to the plaintiff by the above- 
named insurance company. By the terms of the policy the com- 
pany stipulated, for a gross sum, to insure separate and distinct 
articles and kinds of property, all contained in the same building, 
or certain specific and distinct sums; the whole aggregating |1,- 
000. One of the articles covered by the policy was a soda foun- 
tain, which was insured separately for the sum of $350. Smaller 
sums were distributed over the classes of property. The policy 
contained a stipulation to the effect that, in case the assured was 
not the sole, absolute, and unconditional owner of the property in- 
sured, the policy should be void. Before taking out the policy, the 
assured had purchased the soda fountain therein mentioned, and 
the appurtenances thereto, from a manufacturer in Boston, and had 
given his notes for the purchase price, in each of which it was 
stipulated, in effect, that the title to the property should be and 
remaio in the seller until the notes for the purchase price were all 
fully paid. The notes had all fallen due, and about half of them 
had been paid, when the fire occurred which destroyed the soda 
fountain, as well as all the other property covered by the policy. 
The foregoing facts having appeared in evidence, together with the 
further fact that the assured was not aware of the legal effect of 
the stipulation contained in the notes, so far as it affected the 
ownership of the property, until he had taken professional advice 
after the fire, the court instructed the jury to return a verdict for 
the defendant. It is conceded that the assured was not the sole, 
absolute, and unconditional owner of the soda fountain and appa- 
ratus connected therewith. It follows, as a matter of course, as ap- 
plied to that item of property, the policy was void: Carpenter 
vs. Insurance Co., 4 N. Y., Supp., 925. The question is, can it be 
upheld as respects the other separate and distinct classes of prop- 
erty. In Havens vs. Insurance Co. (Ill Ind., 90), the conclusion 
was reached that where property covered by a policy of insurance, 
although consisting of separate items, constitutes substantially one 
risk, and is necessarily subject to destruction by the same confla- 
gration, then, even though separate amounts of insurance be ap- 
portioned to each separate item or class of property, if the con- 
sideration for the contract and the risk are both indivisible, the 
contract must be treated as entire, and any breach of a stipulation 
which renders the policy void as to a part affect the other items in 
the same manner: See, also, Insurance Co. vs. Pickel, 119 Ind., 
155; Pickel vs. Insurance Co., 119 Ind., 291. 



Digitized by 



Google 



1890.] Qeias vs. Franklin Ins. Co. 807 

The aggregate amount of the policy in the present case was |1,- 
000. This was apportioned in different amounts over six distinct 
and separate items or classes of property, more than one third of 
the whole amount being upon the soda fountain, to which the as- 
sured had only a conditional right. It was all exposed to one risk, 
and the considwation for the policy was a specified sum. The court 
cannot say that the insurance company would have insured the soda 
fountain if the true state of the title thereto had been disclosed, 
nor can we say that it would have insured the other items or classes 
of property without insuring the soda fountain. The contract was 
entire and indivisible, and to hold the company liable would be to 
enforce upon it an obligation which it never entered into. This 
would be to make an agreement for the parties, rather than to en- 
force the liability of one of them upon an agreement made by the 
parties themselves. We fully appreciate the unfortunate situation 
of the assured, but courts of law cannot be made asylums in which 
every person who has made a mistake can take refuge against his 
own contract, deliberately entered into. Where the validity of the 
insurance is made to depend upon the assured being the absolute 
and unconditional owner of the true title of the property insured, 
a failure to set forth the title with substantial accuracy renders 
the policy void, not only as to the property the title to which is 
not truly represented, but all other property covered by the same 
policy, and subject to the same risk. This is so, even though the 
owner had no intention to deceive: Wilbur vs. Insurance Co., 10 
Cash, 446; May, Ins., § 287. This rule has no application, how- 
ever, in case it appears that the agent of the insurance company 
who consummated the contract and issued the policy was informed 
or knew of the true state of the title or ownership of the property: 
Insurance Co. vs. Barnes (Kan.); Insurance Co. vs. Camp. (Tex). 

There had been a former trial of this cause, and a general ver- 
dict for the plaintiff. The defendant thereupon moved the court 
for judgment notwithstanding the general verdict. This was over- 
ruled. Afterwards the court granted a new trial on the defend- 
ant's motion. Tte appellant now insists that the motion for a new 
trial came too late; that the right to move for a new trial was 
waived by moving for judgment notwithstanding the general ver- 
dict. The argument is that this latter motion was, in effect, a 
motion in arrest of judgment. We are not required to determine 
the effect of the first motion upon the right of the defendant to 
move for a new trial, inasmuch as there does not appear to have 
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been any objection at the time to the motion for a new trial. 
Where a motion for a new trial has been made and entertained by 
the court, it is too late, after a new trial has been granted, to ob- 
ject that the motion was not seasonably made: Sweetser vs. Mc- 
Crea, 97 Ind., 404; Northcutt vs. Buckles, 60 Ind., 577; Wilson 
YS. Vance, 55 Ind., 894; Hill vs. Hazen, 93 Ind., 109; TrentmanTS. 
SwartzeU, 85 Ind., 443; Bronze Co. vs. Clark (present term). The 
judgment is affirmed, with costs. 



SUPREME COURT OF ALABAMA. 



Ex PARTE ROBINSON. 

The Code of Alabama pTovided that any person who inspecta any risk or does 
any other thing in '' making a contract of insnrance " shall be held to be 
an agent of a foreign company. 

Jffisid, That this did not apply to one making an inspection of a risk already 
written. 

Greo. L. Smith, for Petitioner. 

W. L. Martin, Atty.-Gen.,/or (ke State, 

SOMEBVIIXE, J. 

The petitioner was held in custody under the mittimus of a 
magistrate, for acting as agent of an unlicensed foreign insurance 
company, contrary to the proTisions of section 3897 of our present 
Criminsd Code: 2 Code 1886, § 3897. On application for release 
by habeas corpus to the judge of the City Court of Mobile, he was, 
after due investigation, remanded to the custody of the sheriff to 
answer an indictment for the alleged offense, with the right, how- 
ever, of bail in the meantime. The application of discharge is 
renewed before this court. 

It is insisted for the state that, under the rule laid down in Ex 
T^irte Champion (52 Ala., 311), the application should be denied, 
on the ground that the prisoner was regularly committed after 
investigation by a duly-authorized officer, and the bill of exceptions 
fails to show that the witnesses, previously examined against him 
before the committing magistrate, were again examined in the trial 
before the city judge, or that it was impracticable for any reason 

* DeoisioD rendered. April 20, 1889. 
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to produce them. Conceding the soundness of this principle, which 
seems to be supported by the decision cited, the present case, in 
our judgment, is taken out of its influence. The evidence shows 
that the state did not rest on the prima facie case made by the 
mittimus, as might well have been done, but proceeded to exam- 
ine witnesses with the view of corroborating the charge. In doing 
so, a specific case was disclosed, which seems to us not to be in 
violation of the statute, and this case, we must assume, was the 
one, and the only one, covered by the magistrate's process of 
commitment. 

The offense charged, as we have said, is acting as agent of an 
unlicensed foreign insurance company, which is punishable by fine 
in a sum equal to the state, county, and municipal tax required to 
be paid by such company for license, and $500 in addition thei^to, 
and on second conviction by a still heavier fine, and imprisonment, 
or hard labor: 2 Code 1886, § 3897. The prisoner was proved to 
have merely inspected a risk abeady taken by an unlicensed forei^ 
insurance company. He did not directly or indirectly solicit any 
risks, or offer to make any contract of insurance whatever. 

What is meant by '^ acting as agent " of such insurance company ? 
This is answered by section 1205 of the Civil Code, which reads 
as follows: — 

** 1205. Who are Agents of Foreign Insurance Companies ? Any 
person who solicits insurance on behalf of an insurance company, 
not incorporated by the laws of this state, or who, other than for 
himself, takes or transmits an application for insurance, a premium 
of insurance, or a policy of insurance, to or from such company, or 
in any way gives notice that he will receive or transmit the same, or 
receives or delivers a policy of insurance of such company, or who 
inspects any risk, or makes or forwards a diagram of any building, 
or does any other thing dn the making of a contract of insurance, 
for or with such company, other than for himself, or examines into, 
adjusts, or aids in examining into or adjusting, any loss for such 
company, * * * shall be held to be the agent of the company 
for which the act is done, and such company hekl to be doing busi- 
ness in this state:" Code 1886, § 1205. 

This section of the Civil Code, and section 3897 of the Criminal 
Code, making it an indictable offense to act as agent for unli- 
censed foreign insurance companies, both are found in the same 
original act, constituting, as they do, sections 16 and 17, respect- 
ively, of the general revenue law, approved December 12, 1884 
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They must, therefore, be construed together. The specific acts 
which are there made indictable are the doing or performing any 
of the acts of agency mentioned in section 16, which are identical 
with those specified in section 1205 of the Code (Acts 1884-85, 
pp. 19, 20). 

The act of inspecting a risk, unless it is done '' in the making of 
a contract of insurance," or as the original act expresses it, '' in 
the making or consummating any contract of insurance [by an 
agent] for or with any such company other than for himself," ob- 
viously does not fall within the prohibited acts of agency. The 
phrase, "does any other thing," limits the meaning of the generic 
terms previously employed to the specific class immediately after- 
wards designated, viz., any act or thing done "in the making of a 
contract of insurance." In other words, on a principle of construc- 
tion well settled, the phrase, " who inspects any risk," as used in 
the statute, must be construed ejusdem generis with the associated 
phrases, who " takes or transmits an application for insurance," or 
"a policy of insurance," or "or premium of insurance," or who 
"receives or delivers a policy of insurance," and other hke expres- 
sions, all of which are Confined by the terms of the statute to "the 
making of a contract of insurance:" Endl. Interp. St., § 406; Amos 
vs. State, 73 Ala., 498. This interpretation is made perfectly plain 
by the words of the original act (Acts 1884-85, p. 20, § 17). 

It follows from these views that the act for which the petitioner 
was detained was no violation of law, and that he is therefore 
entitled to be discharged from custody. 

The writs of habeas corpus and certiorari will accordingly be 
awarded by this court to bring the petitioner before us, together 
with the proceedings had before the judge of the City Court of 
Mobile, unless, on another application renewed before him, he shall 
order the petitioner to be discharged from custody. 
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COURT OF APPEALS OF NEW YORK. 

SECOND DIVISION. 



DENNIS 

MASSACHUSETTS BEN. ASS'N.*, 

The by-laws of a mutual benefit association provided that the failure of a 
member to pay an assessment within thirty days from the mailing of no- 
tice "shall be accepted and taken as sufficient evidence that the party 
has decided to terminate his connection with the association, which con- 
nection shall thereupon terminate, and the party's contract with the as- 
sociation shall lapse and be void ; • • • or, for valid reasons to the 
officers of the association (such as failure to receive notice of the assess- 
ment), he may be reinstated by paying assessment arrearages.'' The 
association mailed a notice of assessment to the insured, who seven days 
before expiration of the thirty days was rendered insensible from a stroke 
of apoplexy, from which he died four days after the thirty days expiretl. 
On the day of his death a second notice was received : '* Certificate for- 
feited for non-payment; may be renewed by immediate payment, if in 
good health." Held, that the contract had conditional life after expira- 
tion of the thirty days, which continued until it should be ascertained 
whether the insured had sufficient excuse for his failure to pay ; and his 
affliction, coupled with his intention to pay, and subsequent tender of 
payment by his representatives, continued the p(»licy in force. 

The provision in such policy, that the member might be relieved from the 
effect of forfeiture for non-payment of an assessment on giving a " valid" 
excuse to the officers of the association, does not vest in the officers the 
exclusive right to determine the validity of an excuse. Their determin- 
ation is reviewable in the courts. 

In such case, the legal right of the member to reinstatement does not cease 
with his death, but passes to the beneficiary under the policy. Affirming 
47 Hun., 338. 

Appeal from an order of the general term of the supreme court, 
second department, reversing a judgment in favor of the defendant 
entered on a verdict directed by the court. 

On the 3d day of August, 1883, the defendant, a mutual benefit 
association, issued a certificate of membership to one J. Fred. Den- 
nis, conditioned that, if Dennis should comply with the rules and 

* Decision rendered, Jane 3, 1890.— From NorthweaUm Reporter. 
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regulations of the defendant, and forming a part of the contract, 
the defendant would pay to Anne C. Dennis, within sixty days af- 
ter due proof of his death, a sum equal to the amount received 
from a death assessment, but not to exceed $S,000, The seventh 
condition of the contract is as follows : " A failure to comply with 
the rules of said association, or to payment of assessments, or fall- 
ing into gross and confirmed habits of intoxication, shall also 
render this certificate void." The rules, in so far as they relate to 
the payment of assessments, are: " Second. Upon the death of any 
member, the said party to whom this certificate is issued shall at 
once pay, if required, to its treasurer, an additional assessment of 
six 75-100 dollars. Third. The form of notice to and process of 
collection from each of the members of the association above 
named shaU be as follows: A notice shall be sent announcing such 
assessment, and the number thereof, to the last post-office address 
given to the association by each member; and, if the assessment is 
not received within tijiirty days from the mailing of said notice, it 
shall be accepted and taken as sufficient evidence that the party 
has decided to terminate his connection with the association, 
which connection shall thereupon terminate, and the party's con- 
tract with the association shall lapse and be void; but said party 
may again renew his connection with the association by a new 
contract, made in the same manner as at first; or, for valid reasons 
to the officers of the association (such as failure to receive notice of 
an assessment), he may be reinstated by paying assessment arrear- 
ages." February 13, 1886, the defendant mailed to Dennis a notice 
of assessment, by the terms of which he was required to make pay- 
ment on or before March 15. Seven days before the expiration of 
the time of payment, and on March 8th, Dennis, while walking in 
the streets of the city of New York, and apparently in good health, 
was suddenly stricken vnth apoplexy, rendering him immediately 
speechless and insensible. He never regained consciousness, and 
died on March 19th, four days after the expiration of the time lim- 
ited in the notice for the payment of the assessment. The next 
day, March 20th, a second notice was received from the defendant, 
in all respects like the first, v^ith the exception that it had stamped 
upon the face in red ink, " Certificate forfeited for non-payment; 
may be renewed by immediate payment, if in good health." The 
trial court refused plaintiff's request to submit certain specified 
questions to the jury, and directed a verdict in favor of the 
defendant. 



Digitized by 



Google 



18ii0. J Dennis vs. Massachusetts Ben. Ass'n. 813 

John A. Mapes, for Appellant, 

Tbeadwbll Olevsland, /(/t Respondent. 

Pabeer, J. (after stating the facts as above.) 

If the certificate in question had provided without qualification 
that, for a failure to pay an assessment within thirty days after the 
mailing of a notice thereof by the defendant, it should " lapse and 
be void," its invalidity would be established beyond dispute: 
Boehner vs. Insurance Co., 63 N. Y., 160; Evans vs. Insurance Co., 
64 N. Y., 304. And the fact that Dennis was prevented from mak- 
ing payment by an act of God, which deprived him of conscious- 
ness, would not relieve him from a forfeiture thus provided for : 
Wheeler vs. Insurance Co., 82 N. Y., 543. But the question here 
presented is whether the contract does not fairly admit of a con- 
struction which gives to it, after the expiration of thirty days, 
where a member intends and desires to pay, conditional life, 
which continues until it shall be determined whether he had suffi- 
cient excuse for the omission ; and if such a construction be per- 
missible, whether Dennis' severe visitation and subsequent uncon- 
scious condition constitutes such an excuse as, coupled with an 
intention to pay and subsequent payment, would continue the pol- 
icy in force. 

Judge Peckham in Holly vs. Insurance Co. (105 N. Y., 437, 11 N. 
E. Bep., 607), stated the rule which should govern courts in con- 
struing contracts involving a forfeiture as foUows : " A strict con- 
struction, it is said, must be insisted upon, and the contract result- 
ing in a forfeiture cannot be extended beyond the strict and 
literal meaning of the words used. This is undoubtedly true. In 
cases where the meaning is not entirely plain, and where it is 
capable of two constructions, one involving a forfeiture, and the 
other being fair and reasonable, and supporting the obligation of 
the policy against the insurer, that construction is preferred by 
the courts which does not involve the forfeiture, not only because 
it is not so harsh, but also because, if the language be doubtful, it 
is that employed by the insurer, and should be taken most 
strongly against him." By the seventh condition of the certificate, 
forfeiture is made to depend upon '^a failure to comply with the 
rules of said association as to payment of assessments." The sec- 
ond and third rules have reference to assessments and their pay- 
ment. Bule second provides that, '' upon the death of any mem- 
ber, the said party to whom this certificate is issued shall at once 
pay, if required, to its treasurer, an additional assessment of six 
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75-100 dollars." This rule need not be considered, because the 
defendant did not require Dennis to pay at once. By tlie terms of 
the notice, he was expressly given until March 15th following within 
which to make payment. And the notice was in accordance with 
the provisions of rule third, which provided, among other things, 
that, " if the assessment is not received within thirty days from the 
mailing of said notice, it shall be accepted and taken as sufficient 
evidence that the party has decided to terminate his connection 
with the association, which connection shall thereupon terminate, 
and the party's contract with the association shall lapse and be 
void; * * * or, for valid reasons to the officers of the associa- 
tion (such as a failure to receive notice of an assessment), he may 
be reinstated by paying assessment arrearages." 

The right of the defendant to insist upon a forfeiture could not 
be doubted, were it Dot for the last clause of the sentence quoted. 
By it is suggested the inquiry, what was the intent of the defendant 
in adding this apparently qualifying clause ? How did it suppose 
the persons solicited to become members would interpret it? 
Certainly, it did not expect them to understand it as giving added 
strength to the provision declaring a forfeiture. It is equally dear 
that it was to be intended to be understood as softening somewhat 
the extreme rigor of the forfeiture clause, which, standing alone 
and unqualified, would deprive a member of the insurance for 
which he has contracted and paid, even when, by as accident of 
mail carriage, the notice of assessment has failed to reach him; or 
because of the act of God he has been prevented from making pay- 
ment within the time prescribed. It cannot be doubted that it 
suggests, at least to the average reader, that the company has 
agreed to accept a vaUd excuse for non-payment of an assessment 
within the thirty days, and thereafter continue the policy in force. 
It is wholly meaningless, and a snare, if that be not the intent. 
That it was intended to have that effect has support in the provis- 
ion that failure to pay within thirty days " shall be accepted and 
taken as sufficient evidence that the party has decided to terminate 
his connection with the association." It will be observed .that the 
contract does not provide in i^rms that failure to pay within thirty 
days shall work a forfeiture, but that failure to pay shall be taken 
as sufficient evidence of an intention to terminate his connection 
with the association, which connection shall thereupon terminate. 
Thus it is suggested that it is the intention coupled with the fail- 
ure to pay which works the forfeiture. This language, therefore. 
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seems to be in harmony with the last clause of the sentence. For, 
as intention constitutes one of the essential elements of a forfeiture, 
so, if a party intends to pay, but fails for a valid reason, " such as 
failure to receive notice of an assessment,'' he may be reinstated. 
No new contract is required. Nothing in fact need be done but 
pay the assessment, if the excuse be accepted. Giving to all the 
words of the contract their full and proper meaning, as the defend- 
ant must have supposed they were understood by the promisee, 
they cannot, as we think, be construed otherwise than as limiting 
and making conditional the forfeiture which would otherwise re- 
sult from a failure to pay the assessment within the time pre- 
scribed. " It is a rule of law, as well as of ethics," says the court 
in Hoffman vs. Insurance Co. (32 N. T., 413), "that, where the lan- 
guage of a promisor may be understood in more senses than one, it 
is to be interpreted in the sense in which he had reason to suppose 
it was understood by the promisee." 

The defendant not only had reason to expect that its members 
would interpret the contract as we have suggested, but it has 
also, by subsequent transactions, given to the contract a practical 
construction to the same effect. Although the greater number of 
assessments were paid by Dennis promptly, still three assess- 
ments were not paid until after the due date. No other act was 
required or thing done to continue the policy in force except to 
pay the overdue assessments. And after he was in default on ac- 
count of the assessment in question, and on March 19th, the de- 
fendant mailed to him a notice that he could be reinstated " if in 
good health." By this act the defendant indicated that it under- 
stood the policy to have conditional life remaining, because no new 
contract was required or suggested. The mere payment of the 
overdue assessment, said the defendant, in effect, will support its 
vitality until another assessment shall be due and payable. Such 
notice cannot be treated as a waiver, because it must be considered 
in its entirety, and thus regarded, waiver was conditioned on the 
good health of Dennis, — a condition that the defendant could not 
impose, if reinstatement under the circumstances was a matter of 
right, because it was not so written in the contract. 

Was it a matter of right ? Had Dennis, instead of dying, re- 
gained consciousness on the 19th day of March, could he have 
compelled the defendant to accept the excuse he had to offer, and 
continue his policy in force on payment of the back assessment ? 
We have said that the contract must be construed as an agreement 
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that a member may be relieved from the effect of forfeiture for 
valid reasons to the officers. Had he then established by evidence 
— ^First, that he had fally intended to pay; second, that he was 
prevented by sudden illness depriving him of consciousness; third, 
that he had tendered payment, — what valid objection could have 
been interposed to the granting of a decree declaring the policy in 
full force and virtue ? It could not be urged that an act of God, 
which instantly prostrates a man both physicaUy and mentally, 
does not constitute a legal excuse for the omission to do an act 
when the making and acceptance of a valid excuse therefor is dis- 
tinctly contracted for. This assertion finds support in Howell vs. 
Insurance Co., 44 N. Y., 276. 

But it is said that the agreement vests the right to determine 
whether the excuse be valid in the officers of the defendant; that 
the manner in which they exercise their power is not open to re- 
view in the courts. In other words, that the officers may arbitra- 
rily refuse to accept any excuse whatever. If that were true, then 
failure to receive a notice of assessment, notwithstanding the fact 
that it is specifically referred to, might be arbitrarily held to be 
insufficient as an excuse, and the party left without redress. But 
such is not the law. The word " valid," as here used, is equivalent 
to " good," " sufficient," or " satisfactory," and is not without judi- 
cial construction. In Boiler Co. vs. Garden (101 N. T., 387, 4 N. E. 
Bep., 749), the defendants agreed to pay as soon as they "were 
satisfied that the boilers as changed were a success," and, in an ac- 
tion to recover the contract price the defendants contended that 
by the stipulation it was for them alone to determine whether the 
boilers were a success. This position was held to be untenable 
because " a simple allegation of dissatisfaction, without some good 
reason assigned for it, might be a mere pretext, and cannot be re- 
garded." Judge Folger, in Miesell vs. Insurance Co. (76 N. T., 
115), states the rule as follows : " That which the law will say a 
contracting party ought in reason to be satisfied with, that the law 
will say he is satisfied with." This principle is further illustrated 
and applied in FoUiard vs. Wallace, 2 Johns., 895; City of Brook- 
lyn vs. Railroad Co., 47 N. Y., 475; Braunstein vs. Insurance Co., 1 
Best & S., 782; and Moore vs. Woolsey, 4 El. & BL, 243. 

We are of the opinion, therefore, that had Dennis established 
the three propositions which we have stated, he would have been 
entitled to a judgment declaring the certificate in full force. The 
death of the assured did not alter the contract obligations of the 
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defendant. Dennis' legal right to reinstatement, or to haye the 
certificate declared to be in full force, did not die with him, but 
passed to the beneficiary under the policy. In Wheeler vs. Insur- 
ance Co. (82 N. Y., 543, 554), this court held that, " although the 
insured was dead, the right to a paid-up policy or its Value re- 
mained to his assignees. If the insured had lived, he was entitled 
to it, and his assignees succeeded to his right." The complaint in 
this action is appropriate to the relief sought to be obtained. 
From the evidence it appears that the reason for non-payment was 
properly presented to the defendant, the amount of the assessment 
tendered, and the validity of the policy insisted upon ; but the de- 
fendant refused to accept the reason given as valid or sufficient, 
and insisted that the certificate had been forfeited. We think the 
evidence as to the intention of Dennis to pay the assessment prop- 
erly presented a question for the jury. But it cannot avail the de- 
fendant, as it waived its right in that regard by requesting the trial 
court to direct a verdict in its favor. The order appealed from 
should be affirmed, and judgment absolute on defendant's stipula- 
tion ordered, with costs. AJl concur, except Brown, J., not sitting. 



SUPREME COURT OF IOWA. 



McCONNELL \ 

V8 f 

IOWA MUTUAL AID ASS'N et al.*) 

An answer charging the insured with misrepresentations as to health in his 

application, without showing that the application was attached to the 

policy as required by the Iowa statute, is demurrable. 
Denial of liability does not permit an action to be brought before the time 

specified in the policy when payment shall be made. 
Where the action must be commenced within six months afber death o / 

insured, the limitation begins to run from the time that payment must 

be made. 

MoNbtt a Tisdalb, for Appellants. 

E. L. BuBTON and Patios A Eiohkt.bebqbb, for Appdlee. 

• Deolaloii nndored, October % 1889. 
VOL. XUL— 52. 
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Beck, J. 

1. The petition alleges that plaintiffs husband, in his lifetime, 
became a member of the Iowa Mutual Aid Association, a corpora- 
tion organized under the laws of Iowa for the purpose of insuring 
the lives of its members upon the mutual assessment plan, upon 
the terms and conditions prescribed by the articles of incorpora- 
tion and by- laws of the association, and the policies or certificates 
issued by it, or contracts entered into with the members insured; 
that such a certificate was issued to plaintiffs husband, or such a 
contract was entered into with him, by the defendant; that defend- 
ant did not attach to the certificate a policy, nor indorse thereon 
the application or representations made by the assured, plaintiff's 
husband, which, by its terms, are made a part of the policy; and 
that the assured subsequently died, and was at the time of his 
death a member of the defendant association. The petition further 
alleges that, immediately upon the death of her husband, she gave 
notice thereof to the association, and within sixty days caused 
proofs of the death of the assured to be filed with the secretary of 
the association, which complied with the requirements of the 
policy; that she made demand, about one month before suit was 
brought, that an assessment be made, as required by the policy, for 
payment of the sum due thereon, and was then first informed bv 
the association that it would make none, and that it denied Hability 
on the policy; thus waiving, as it is alleged, proofs of loss. The 
certificate or policy is made a part of the petition, and shows that 
it was issued upon the consideration of the payment in cash of $10, 
and the further annual payment of two dollars and fifty cents, and 
the prompt payment of benefit assessments to be legally levied by 
the association, which became bound thereby to make assessments 
upon the members of the association upon the death of the assured, 
and therefrom to pay to plaintiff the proceeds thereof, not exceed- 
ing $2,000, in forty-five days after the filing of proofs of death of 
assured, which, with notice, shall be made within sixty days after 
death. Certain conditions were indorsed on the policy, and made 
a part thereof. One was in this language: "No action of any 
kind shall be maintained upon this certificate, as against the asso- 
ciation, for any cause connected therewith, unless satisfactory 
proofs are furnished the association within sixty days, nor unless 
such action is commenced within six months, after the happening 
of the death on account of which the action is brought; any statute 
of limitation or law to the contrary notwithstanding." The answer 
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in the fif fch count alleges that the assured, in an application required 
by the articles of association and by-laws of the defendant incor- 
poration, represented and warranted that he was in good health, — 
and such warranty became a condition of the policy, — when in fact 
he was not in good health, but was affected with consumption, an 
incurable disease, of which he afterwards died. It is alleged in 
the sixth count of the answer that the action is barred by plaintifiTs 
failure to perform the condition of the policy requiring proof of 
death to be furnished within sixty days, and the action to be com- 
menced within six months thereafter. Other allegations of the 
answer assailed by the demurrer need not be recited, as defendant 
does not stand upon its pleadings presenting them, but rests upon 
the questions raised by the action of the court in sustaining the 
demurrer to the fifth and sixth counts of the answer. 

2. The demurrer to the fifth count of the answer was based upon 
the ground that it does not show that the application or represen- 
tation of the assured, upon which the policy was issued, was 
indorsed on or attached to the policy, as required by section 2, c 
211, Acts 18th Gen. Assem. (Miller, Code 18S8, p. 398). This 
statute requires applications and representations, upon which poli- 
cies are issued, to be attached to or indorsed thereon, and provides 
that omission so to do does not invalidate the policy, but the insur- 
ance company is precluded from pleading or proving the falsity of 
the representations. It is applicable to policies and contracts for 
life insurance: Cook vs. Association, 74 Iowa, 746; Newman vs. 
Association, 40 N. W. Rep., 87. It is held in the first of these cases 
that^the language of the act is so broad and comprehensive that it 
applies to and covers all kinds of insurance and policies. Counsel 
for defendant think that inasmuch as this provision is not incor- 
porated into chapter 65, Acts 21st Gen. Assem., which regulates 
mutual benefit associations, and no similar provisipn is found 
therein, it ough,t to be held that it is superseded, and is not now 
applicable to the class of insurance to which the policy in the case 
before us belongs. But there is no conflict between the two acts, 
and the provision in question is in no respect obnoxious to the 
subsequent legislation. 

But counsel for defendant insists that the system of insurance to 
which the policy involved in this suit belongs is "purely benevo- 
lent," and therefore ought not to be subject to the legislation 
applicable to other classes of insurance. We think the "benevo- 
lence " in the case is purchased for, at least, a fair, if not a liberal. 
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consideratioii, and rests upon a contract which must be regarded 
and enforced by the laws as all other contracts. It will not do to 
recognize a rule which requires courts to consider the purposes of 
contracts, or to be guided in their interpretation, and the applica- 
tion of remedies for enforcing them, by the benefits conferred upon 
the contracting parties, and the benevolent purposes they had in 
view when they assumed the obligations of the contract. 

3. The demurrer to the sixth count of defendant's answer is on 
the ground that the non-performance of the conditions therein 
pleaded, requiring proofs of loss to be filled within sixty days after 
the death of assured, and the action to recover on the policy to be 
commenced in six months after the same event, does not operate as 
a bar to this action. It is a familiar and just rule, recognized by the 
courts, that a bar created by statute, or by the contract, to an action 
for a breach of its conditions by reason of the lapse of time, will 
not commence to run until the right of action accrues; that is, the 
plaintiff must have the full time given by the statute or contract, 
after his right of action arises, in which to commence his suit. 
the sixth count of the answer alleges that, immediately after the 
death of assured, defendant repudiated its obligation to pay any- 
thing upon the policy. It is insisted that such denial of defend- 
ant's liability dispensed vnth the condition requiring notice and 
proofs of the death of the assured, which must be gi^en before suit 
can be brought. Without so holding, this position may be assumed 
for the purposes of the case; but, as we shall see, the action cannot 
be commenced, under other conditions of the policy, until the 
expiration of forty-five days after liability on the policy has lully 
accrued. It will be remembered that by a condition of the policy, 
above stated, the associaticm did not become liable to pay the sum 
insured under the policy until the expiration of forty-fiye days 
after the filing of proofs of death of the assured. Now, if the 
repudiation of liability dispensed with proof of death, as claimed 
by defendant, and as is assumed above, the amount of the policy 
became payable at the expiration of forty-fiye days after the death 
of assured, and not before. Of course, no action could have been 
commenced until that time. It cannot be said that defendant's 
denial of liability is such a repudiation of the contract as to 
authorize an action to be commenced prior to the time it is 
authorized by the terms of the policy, fixing the maturity of plaint- 
iff's daim, and defendant's liability therefor. We reach the con- 
clusion that plaintiff could not hav3 commenced his action sooner 
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than forty-five days after the death of the assured. The views we 
have expressed leading to this conclusion are supported by the 
following decisions of this court: Ellis vs. Insurance Co., 64 Iowa, 
507; MiUer vs. Insurance Co., 70 Iowa, 704; Eggleston vs. Insur- 
ance Co., 65 Iowa, 808; Quinn vs. Insurance Co., 71 Iowa, 615. The 
allegations and admissions of the answer show that a suit on the 
policy could not have been commenced, according to the terms of 
the policy, until forty- five days after the death of the assured. 
The limitation of the action fixed by the policy is six months after 
the cause of action accrued. The pleadings show that the suit was 
commenced vnthin six months after the expiration of the forty-five 
days within which plaintiff's claim matured, and that the action is 
not, therefore, barred. The conclusion we have announced disposes 
of the questions arising in the case. The judgment of the district 
court is affirmed. 



SUPREME COURT OF PENNSYLVANIA, 



SNOWDEN 

KITTANNING INS. CO.* , 

In an action on an insurance policy, providing for appraisers to be selected to 
determine the amount of damage, whose estimate was to be binding only 
as to the amount of the loss, and that the loss should not be due for 
ninety days after complete proofs and adjustment of the loss should be 
made, where the company and the insured have, after preliminary proofn 
have been furnished, submitted the matter to two carpenters to deter- 
mine the amount of damage, agreeing that the amount so fixed thould be 
paid at once, there is evidence fairly tending to show a waiver of com- 
plete proofs, and the question should be submitted to the jury. 

J. R. Henderson and W. D. Patton, for Plaintiff in Ermr. 

K S. Golden, H. L. Golden, and McCain & Leason, /(/r Defendaid 
in Error. 

Clark, J. 

By the terms of this policy the Kittanning Insurance Company 
insured David Snowden against loss or damage by fire or lightning 
to the amount of $1,000, — $400 on his two-story frame building, 

* D9ci«loQ rendered, October 39, 1888. — From Atlantic Reporter. 
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etc., including the foundation, occupied as a dwelling; $25 on his 
cupboard and hand-lopm therein contained, etc., — for three years 
from 28th August, 1884; the loss and damage to be proved and 
paid, or made good, according to certain terms and conditions 
specified. It was provided that the company should not be liable 
for a greater sum than two-thirds of the actual cash value of the 
building burned; that in case of loss or damage it should be op- 
tional with the company to replace, rebuild, or repair within a rea- 
sonable time; that persons sustaining loss should give notice 
thereof in writing, and as soon thereafter as possible deliver a 
particular account of the loss in writing, signed with their own 
hand, etc., containing certain specific matters of information as to 
the origin, extent, and circumstances of the loss, with plans, speci- 
fications, etc. ; and until such proofs and declarations are pro- 
duced, and until such plans and specifications are furnished, the 
proofs should not be considered complete, nor the loss due until 
ninety days thereafter. The policy contained other provisions as 
to the duty of the insured in the case of a partial loss of personal 
property, but these are of no consequence here. The policy further 
provided for the selection of appraisers to determine, in writing, 
the amount of damage by fire; the award in writing to be conclu- 
sive and binding upon the parties as to the extent and amount of 
the damage sustained, but " not to affect or waive any other condi- 
tions of the policy." The fire occurred on the 23d of October, 
1885. The building and its contents were all consumed. Nothing 
remained but the foundation, which was of stone. On the 26th of 
October, Snowden, by letter addressed to the company, gave notice 
that his house had caught fire and on the 23d was burned, and 
the result was a total loss. It is contended on part of the defend- 
ants (and this is the only defense set up against the plaintiffs re- 
covery), that the suit was prematurely brought; that the loss was 
not payable *' until ninety days after complete proof, and adjust- 
ment thereof," in accordance with the terms of the policy; that the 
proofs were not furnished until the 8th of March, 1886, while the 
suit was brought on the 22d of May thereafter, seventy-five days 
only intervening, the proofs which were furnished having, in the 
meantime, been withdrawn. On part of the plaintiffs, however, it 
i3 contended that the furnishing of the proofs was waived by the 
company; that the proofs which were furnished, were, under the 
agreement of the parties, unnecessary, and were therefore with- 
drawn. 
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It was certainly competent for the company to waive this provis- 
ion of their policy: Insurance Co. vs. Todd, 83 Pa. St., 272; Insur- 
ance Co. vs. Cochran, 88 Pa. St., 230; Insurance Co. vs. Moyer, 97 
Pa. St., 441. It has always been held competent for insurers to 
waive performance of a formal condition introduced into a policy 
solely for their own benefit. §uch waiver need not be expressed, 
but may be inferred either from the act of the insurers, evidencing 
a recognition of their liability, or from their denial of obligation 
exclusively for other reasons : Buckley vs. Garrett, 47 Pa. St., 
204; Insurance Co. vs. Taylor, 73 Pa. St., 343; Insurance Co. vs. 
Todd, supra. Was there any evidence of such a waiver of the pre- 
liminary proofs of this case ? It appears that in November (about 
the middle of the month), Crawford, the company's agent, was 
sent out to adjust this claim, ^e told Snowden the house was in- 
sured for more than it was worth, and proposed that Snowden 
should choose one carpenter and the company another, " and what- 
ever these two carpenters would agree upon the company would 
pay." This offer, although not agreed to at the time, was afterwards 
accepted by Snowden in an interview he had in Kittanning with 
Brown, the superintendent of the company, and Crawford, the 
company's agent. The agreement was reduced to writing and 
signed by the parties, and King and Morrow were therein author- 
ized '' to appraise at its actual cash value the damage claimed to 
have been caused by the fire to the property insured." Snowden 
says the understanding and agreement was that the company 
would " pay whatever these two appraisers would make." " They 
were to pay the money right away," — " as quick as the value was 
made." The appraisers were swdtn, and, on the 18th of February, 
1886, returned an appraisal or award in which they state " that, 
after having taken into consideration the age, conditon, and loca- 
tion of the premises previous to the fire, and making proper deduc- 
tion for the walls, materials, and portions of the building saved," 
they appraise and determine the damage to be $300. This adjust- 
ment of the loss was completed on the 18th of February, 1886. 
The suit was not brought for more than ninety days thereafter, 
and, if the proofs of loss were waived, the suit was not premature. 
Now, if it be true that the company agreed to pay whatever these 
two appraisers would make, " right away," — ** as quick as the value 
was made " (and this is not denied either by Brovm or Crawford), 
then, certainly there was a waiver of the preliminary proofs. If 
the company, through their special adjusting agent, agreed to pay 
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at once, after the adjustment was made, as stated, what was the 
necessity for preliminary proofs, or for plans and specification a ? 
In that case, the adjustment of the loss was dependent wholly upon 
the action of the appraisers. The question of waiver was therefore 
for the jury, and the court erred in not submitting that fact for 
their consideration. The principle goyerning this case isthere»- 
fore readily distinguished from that stated in Insurance Co. vs. 
Hocking, 116 Pa. St., 398, 8 Atl. Rep., 586. It was agreed here 
that as the company, by the policy, was not liable for a greater 
sum than two-thirds of the actual cash value of the building 
burned, if a recovery could be had in this case at all it would only 
be for two-thirds of the amount fixed by the appraisers. But it 
will be observed that the appraisement was not of the value of the 
building, — it was of the damage done, and a proper deduction was 
made for the walls, materials, and portions of the building saved. 
The appraisers did not value the building. They were not selected 
for that purpose. The judgment is reversed, and a venire facias de 
novo awarded. 



SUPEEME COURT OF INDIANA. 



INDIANA INS. CO., 

vs. 

HARTWELL.* 

The policy wa« procured from defendant company by an agency firm that 
were not authorized to act for the company, but frequently forwarded to 
it applications. A broker in behalf of t&e insured had applied to the 
agents for the insurance. 

Held, That the agents having received their commission from the company 
must be held to be its agents and not those of the insured in relation to 
a misrepresentation in the application as to occupancy made by the 
broker but concerning which they had knowledge. 

Vinson Carter, /or Appellant 
A. W. Hatch, /or Appellee, 

Berkshire, J. 
The appellee sued the appellant on a fire-insurance policy. The 
appellant answered in three paragraphs, and the appellee replied 

* Deciston rendered, April 8. 1890. 
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in two paragraphs: the second paragraph being the general de- 
nial. The third paragraph of answer cut no figure in the court 
below, nor is it of any importance to the questions involved in this 
appeal. The first paragraph of answer is, in substance, that on the 
5th day of February, 1881, the appellant issued the policy sued 
upon; that the property therein described was partially destroyed 
by fire on the 5th day of August, 1881, that on the 16th day of 
August, 1881, the appellee made proof of loss, in which he claimed 
the sum of $469.09, but the appellant claims that the appellee 
ought not to maintain his saiJ action, because, by the terms of 
said policy, the property insured, and the building jn which the 
same was situated, was described in the written part of said policy 
in the words and figures following, to wit: **0n stock manufact- 
ured and in process of manufacture, and on all materials and 
supplies for the same, all contained in the back building situate 
Nos. 82, 84, and 86 Fulton Street, Chicago, Illinois, and occupied 
as a sash, door, and blind factory," — ^which description constituted 
a warranty that said building was occupied as a sash, door, and 
blind factory, and for no other purpose; that there has been a 
breach of said warranty in this; that at the time said policy issued, 
and at the lime of said fire, said building was not occupied as a 
sash, door, and blind factory only, but was occupied in its several 
parts by other persons than the appellee, and for other purposes 
than a sash, door, and blind factory. The answer then states in 
detail who else occupied the building, and the purposes for which 
occupied. The second paragraph of answer may be abbreviated 
as follows : That the appellee ought not to recover in this action 
because, by the terms of the policy, it is covenanted and agreed 
that any application, survey, or description referred to in said pol- 
icy is true. That no fact material to the risk, or relating to its con- 
dition, situation, or occupancy, has been concealed, and that said 
policy should become void and of no effect on failure or neglect of 
the assured to comply with its terms, conditions, or covenants. 
That said policy contained the further condition that '* only such 
persons as shall hold the commission of this company shall be con- 
sidered as its agents in any transaction relating to this insurance, 
or any renewal thereof, or the payment of the premium to the com- 
pany." That the said policy was issued under the circumstances 
and representations following, and not otherwise: That in the 
month of Febniary, 1881, one S. S. Nutting, an entire stranger to 
the appellant, or any of its officers, and who was an insurance 
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broker doing business in Chicago, Bl., was authorized by the ap- 
pellee to procure a line of insurance on the property covered by 
the said policy. That Nutting applied to the firm of Mickel & 
Gardner, insurance agents and brokers, also doing business in 
said city of Chicago, to plac« a portion of said insurance, without 
designating any particular company in which such insurance should 
be written. That at the time of such application said Nutting 
furnished to Mickel & Gardner a written description of the said 
risk in the words following: "On stock manufactured and in pro 
cess of manufacture, and on all materials and supplies for the 
same, all sittiated Nos. 82, 84, and 86 Fulton Street, Chicago, lUi- 
nois, and occupied as a sash, door, and blind factory. Other insur- 
ance permitted. Permission to use kerosene oil." That said 
Mickel & Gardner wrote a portion of said insurance in a company 
represented by them as agents, but, not being able to place the 
full amount of such insurance in companies of which they were the 
commissioned agents, they copied the said description so fur- 
nished by Nutting with a blank form of application for insurance, 
as follows : " No. 172 La Salle Street, Chicago, HL Application 
for insurance! against loss or damage by fire by E. A. Hartwell. 
Term, one year from February 6th, 1881. On stock manufactured 
and unmanufactured and in process of manufacture, and on all 
materials and supplies for the same, all situated Nos. 82, 84, and 
86 Fulton Street, Chicago, Illinois, and occupied as a sash, door, 
and blind factory. Other insurance permitted. Permission to use 
kerosene for lights," — and forwarded the said application by mail 
to Martin Y. McGilliard, an insurance agent for numerous compa- 
nies, an insurance broker, and secretary of the appellant company, 
and whose place of business, as well as the home office of the ap- 
pellant, was Indianapolis, Ind. That neither in nor accompanying 
said application was there any particular company designated in 
which said insurance was desired. That upon receipt of said ap- 
plication said McGilliard placed said insurance in the appellant 
company, and wrote the policy, incorporating in the written por- 
tion thereof the description as furnished by Nutting, and forwarded 
by Mickel & Gardner, and then forwarded the policy to Mickel & 
Gardner at Chicago. That they delivered the said policy to said 
Nutting, who delivered the same to the appellee. That within 
thirty days thereafter the appellee paid the premium to Nutting, 
and he to Mickel & Gardner. That they retained 17-J^ per cent of 
the said premium, and remitted the residue to McGilliard. That 
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prior to the transaction in question said Mickel & Gardner bad on 
several occasions sent similar applications to said McGilliard to 
place for them, which had been placed bj him in other companies, 
and in each case a broker's commission of 17-} per cent retained by 
them without objection on the part of McGilliard. That appellant 
further states that Mickel & Gardner were not its commissioned 
agents, and had no authority to accept a risk or to write a policy 
for it; nor did they have any other connection with the appellant 
than as stated above. That by the said written description fur- 
nished as stated and incorporated by McGilliard in the said policy, 
the appellee represented and agreed with the appellant that the 
said building Nos. 82, 84, and 86 Fulton Street, Chicago, Dl., was 
occupied as a sash, door, and blind factory, and for no other pur- 
pose. That appellant relied on said representations, believed them 
to be true, and issued the policy. That said r^resentations and 
warranty in said policy were false and untrue, as appellant then 
and there well knew, in this: that at the time said policy was 
issued, and at the time of said fire, said building Nos. 82, 84, and 
86 Fulton Street, Chicago, was not occupied only as a sash, door, 
and blind factory. The answer then goes on to state by whom and 
for what purposes the building was occupied, and that if the facts 
stated had been known to the appellant it would not have issued 
the policy. It is then averred that at the time Nutting delivered 
said written description of said risk to Mickel & Gardner he had 
full knowledge of all the facts but did not communicate the same 
to them. That prior thereto Mickel & Gardner had inspected said 
building as the agent of other companies than the appellant, and 
at the time they received and forwarded said application to said 
McGilliard they had full knowledge of the occupancy of said build- 
ing as aforesaid, but had never at any time inspected the same for 
the appellant; nor did they at any time inform the appellant of 
said occupancy other than as a sash, door, and blind factory. That 
at the time said policy was issued neither the appellant, nor any of 
its officers, had any actual knowledge of such other occupancy, 
but the same was concealed from it, as already stated. The first 
paragraph of reply stated, in substance, the following facts: It is 
true there were other kinds of business carried on in the said prem- 
ises, 82, 84, and 86 Fulton Street, Chicago, but the appellant had 
full knowledge thereof when it issued the said policy. That the 
appellant had many times inspected said building, and was ac- 
quainted with the existence, situation, and location of the dry kilns. 
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etc., referred to in the answer, and with such knowledge accepted 
said premium, as set out in the complaint, and issued the policy. 

The cause, being at issue, was submitted to the court at special 
term for trial, and, by request properly made, the court returned 
a special finding of facts, together with its conclusions of law thereon. 
The appellant excepted to the conclusions of law, and then filed a 
motion for a new trial, which the court overruled, and ifc reserved 
exception. Judgment was then rendered for the appellees and 
from the said judgment the appellant appealed to the general term. 
In general term, the judgment at special term was affirmed, and 
therefore this appeal 

We are of the opinion that the evidence fully supports the facts 
as found by the court at special term, and do not feel called upon 
to consider the action of the court in overruling the motion for a 
new trial. The judgment must stand or fall upon the conclusions 
of law to be drawn from the facts found by the court The follow 
ing is the special finding of the court, including its conclusions 
of law: — 

FINDING OP FACTS. 

The court, having been requested by both plaintiff and defend- 
ant to make a special finding of the facts and its conclusions of law 
herein, finds the following to be the material facts: — 

Prior to February 6, 1831, the said defendant was, and ever since 
has been, a fire insurance company, organized under the laws of 
the state of Indiana, and having its principal office in the city of 
Indianapolis, Marion County, in said state, and at and prior to said 
time one Martin Y. McGiUiard was the secretary of said company. 
Said company did not have any agents, general or special, of any 
kind, or for any purpose, in the city of Chicago, state of Illinois, 
unless the facts hereinafter found are sufficient to show that the in- 
surance agents and brokers hereinafter mentioned, as taking and 
forwarding applications from Chicago to the defendant, were the 
agents of said defendant. But said company received applications 
from Chicago, and issued fire insurance policies upon buildings in 
said city of Chicago. Its mode of business in so making applica- 
tions and issuing policies is hereinafter stated. Prior and subse- 
quent to December 1, 1880 (the date when the defendant began to 
do a fire insurance business), there were ii^ said city of Chicago 
divers firms of insurance agents and brokers, including a firm known 
as '' Mickel & Gardner," who made it a part of their business to get 
applications from persons desiring fire insurance, and, if a general 
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application was made to them for fire insurance, — that is, an appli- 
cation by an applicant for so much insurance, without specifying 
any particular fire insurance company, — they would endeavor to 
place the insurance in one or more of the companies with whom 
they corresponded, or would send the same to some other agent 
or broker to place in some company with which such agent or 
broker corresponded. They then became known as correspond- 
ents of the companies, agents, and brokers with whom they so 
corresponded. Prior to December 1, 1880, said Mickel & Gardner 
had corresponded with said McGilliard, he then being an insur- 
ance agent and broker in Indianapolis, and after said date they con- 
tinued to correspond with him as a general insurance agent and 
broker, and also as secretary of the defendant herein. Said defendant, 
after December 1, 1880, also had other correspondents in Chicago 
besides said Mickel k Gardner. Said Mickel & Gardner were not 
authorized by defendant to issue policies, nor had they any ex- 
press authority, other than such, if any, as may be implied from 
the facts herein found, to solicit or receive applications, but in 
placing insurance for which a general application to them had been 
made. They sometimes forwarded an application to said McGil- 
liard to place all or part of the insurance desired in said defendant 
company. Said McGilliard would then refer such application to 
the defendant, and, if it was approved by defendant, it would then 
issue and forward a policy to said Mickel k Gardner, who would 
deliver it to the applicant. In such event, the policy would recite 
the full payment to the defendant of the premiums, but said 
Mickel k Gardner would, with the approval of the defendant, re- 
tain seventeen and' one-half (17^) per cent of such premium for 
their commissions. If application was made to said Mickel k 
Gardner by some other insurance agent or broker, and they desired 
to place all or part of the insurance in the defendant company, the 
same course would be pursued as before stated, except that the 
policy would be delivered to the applicant by the agent or broker 
who received the application, he receiving his commission from 
Mickel & Gardner out of the seventeen and one-half (17^) per cent 
of the premiums retained by them. 

Prior to the date of issuing the policy sued on, the defendant 
did not issue any policies on property in Chicago in any other 
way than in the manner herein stated. Prior to the issuing of such 
policy, one Nutting, an insurance agent and broker in Chicago, 
who had business dealings with said Mickel k Gardner, but who 
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was unknown to the defendant, was solicited by the plaintiff, but 
without designating any particular company, to place for him a 
line of insurance upon the property described in the insurance 
policy sued on in this action, all of which was situate in a buOding 
known as Nos. 82, 84, and 86 Fulton Street, Chicago, lU. Said 
building, at the time of the making of the application hereinafter 
mentioned, and at the time when said building was burned, as 
hereinafter found, was occupied as follows: The plaintiff occu- 
pied a part of the basement and a part of the second ^tory as a 
sash, door, and blind factory. J. K. Russell & Co. occupied a part 
of the first story for an office, a box factory, and for the storage of 
lumber. Thompkey & Co. occupied a part of the basement and 
first story for manufacturing picture frames, mouldings, wood car- 
pentering, fencing, and weather strips. Thompson & Bergenson 
occupied the south sixty (60) feet of the third floor for the manu- 
facture of furniture. Frank Kemp occupied part of the third floor 
for the manufacture of lounge frames, patents, and patterns. On 
each floor there was a dry-room or dry-kiln, for drying lumber, 
which was heated by exhaust steam. The business of the plaintiff, 
as aforesaid, was the most hazardous of all the trades carried on 
in said building, but each of the other trades made the risk more 
hazardous than it would have been if such trade had not been car- 
ried on. The dry -rooms or kilns did not make the building more 
liable to take fire, but made it extra hazardous, in this: that, a 
fire once started in said building, it would burn more rapidly and 
be more difficult to extinguish by reason of said dry-rooms. Be- 
fore said Nutting made out the application hereinafter mentioned, 
he went through said building, and knew jui^ how and by whom 
it was occupied, and the existence and the location of said dry- 
rooms, — all of which was plainly visible of any one going through 
the said building; and the plaintiff did not conceal, or attempt to 
conceal, from said Nutting any fact concerning the occupation of 
said building, or the existence or the location of any of said dry- 
rooms. Said Gardner, of the firm of said Mickel A Gardner, as 
agent of insurance companies other than this defendant (but not 
as agent of said defendant), had gone through the said building 
several times before the date of such application, and knew that it 
was occupied by other firms of wood- workers besides the said 
plaintiff, and that other kinds of business than that of said plaint- 
iff were carried on therein, and of the existence of the said dry- 
'rooms or dry-kilns therein. Thereupon said Nutting made a gen- 
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eral application to said Mickel & Gardner, who then made out a 
written application, in the words and figures following, viz: — 

R. Mickel & Co., Underwriters, 172 La Salle Street, Chicago, Ills. 
Application for insarauce against loss or damage by fire by £. A. Hartwell : 
Amount, Per cent, Premium, Term. From To 

1750.00 4&i 132.75 lYear Feb. 5/81 18 

On stock, manufactured, unmanufactured, and in process of manufacture, 
and on all materials and supplies for the same, all contained in the brick 
building situate Nos. 82-84 and 86 Fulton Street, Chicago, Ills., and occupied 
as a sash, door, and blind factory. 
O. I. P. Permitted to use kerosene for lights. 

On the back of said application was a pencil diagram, showing 
the location and surroundings of said building, but not how it was 
occupied, nor the existence or location of any dry-rooms. The 
plaintiff did not sign or see said application, and had no personal 
communication with said Mickel & Gardner, and did not authorize 
them or said Nutting to describe the property insured in the way 
in which it was described in said application; nor did he know until 
after this action had been commenced that it had been so de- 
scribed in said application. Said Mickel & Gardner forwarded 
said apphcation, with their approval, to said McGilliard, with a 
note indorsed thereon, stating that it was intended for the de- 
fendant company. McGilliard presented it to the said defendant, 
by whom it was approved, and the policy sued upon was thereupon 
issued and forwarded to the plaintiff through the same channels 
through which the application had been received. Neither said 
defendant nor said McGilliard had any knowledge or notice that 
said building was occupied or used other than as a sash, door, and 
blind factory, or by whom said building was occupied, or of the 
existence of any dry-rooms or kilns therein, unless the knowledge 
of said Nutting and said Gardner is, upon the facts herein found, 
to be imputed to them. 

The plaintiff paid the premium of thirty- three dollars and seventy- 
five cents ($33.75), about March 1, 1881, to said Nutting, who paid 
the same to said Mickel &, Gardner, less the commission retained 
by him under his arrangement with them, and they then forwarded 
the amount so received by them, less seventeen and one -half (17^) 
per cent, to said McGilliard, as the secretary of the defendant 
company, who accounted for the same to this defendant according 
to the mode of doing business hereinbefore found, including in his 
account the same amount retained by said Mickel & Gardner. 
The defendant, before it issued the policy sued on, knew that said 
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application had not been written nor signed, nor forwarded by 
the plaintiff, but that it had been written and forwarded bj the 
said Mickel & Gkirdner; and knew, also, when the premium was 
paid, that said Mickel & Gardner had retained seventeen and one- 
half (17^) per cent bf the said premium so paid as aforesaid, as 
their commission On August 5, 1881, while such policy was in 
force, and while plaintiff was still the owner thereof, and of the 
property so insured in and by the same, said building wherein said 
property was contained caught on fire in the portion occupied by 
said tT. K. Eussell & Co., and was burned, and said insured prop- 
erty was damaged by the fire to the extent of twenty-three hun- 
dred and ninety-seven and fifty-two hundredths dollars ($2,397,52). 
The total insurance thereon was thirty-eight hundred and thirty- 
three and thirty-three hundredths dollars ($3,833.33), and the pro- 
portion of said loss chargeable to this defendant (if upon the facts 
found the defendant is liable) is* four hundred and sixty-nine and. 
nine hundredths dollars ($469.09), with interest at the rate of 6 
per cent per annum from October 2, 1881. Due proof of loss was 
made and forwarded to the defendant by the plaintiff on August 
15. 1881, and more than sixty days before the commencement of 
this action. No part of said loss has been paid to the plaintiff by 
the defendant 

CONCLUSIONS OF LAW. 

Upon the foregoing facts the court states the following as con- 
clusions of law, vis. : 

First. That the insurance brokers, Mickel & Gardner, mentioned 
in the foregoing finding of facts, are to be deemed agents of the 
defendant, in respect to the issuing of the policy sued on herein, 
and in the taking of the application upon which it was issued. 

Second. That the knowledge of said Mickel & Gardner, as to 
the location, character, and occupancy of the building in which 
the property insured was situated, and as to the existence and lo- 
cation of the dry-rooms or dry-kilns therein, is to be deemed as 
notice thereof to said defendant. 

Third. That upon the facts found there was no warranty by the 
plaintiff, express or implied, that said building was occupied only 
as a sash, door, and blind factory. 

Fourth. That upon the facts foimd the plaintiff was not guilty 
of any concealment in not disclosing to the defendant how the said 
building was occupied, and the existence and the location of said 
dry-rooms or dry-kilns therein. 



Digitized by 



Google 



1890. J Indiana Ins. C to. vs. HartweU. 833 

Fifth. That if there was any such warranty, express or implied, 
or any such concealment, the defendant is estopped from setting 
up the same as a defense to this action. 

Sixth. That upon the foregoing facts the plaintiff is entitled to 
recover of and from the defendant the sum of four hundred and 
sixty-nine dollars and nine cents ($469.09), with interest thereon 
from October 2, 1881, at the rate of six (6) per cent per annum, 
making the total amount of six hundred and thirty-seven dollars 
and ninety-six cents ($637.96). 

Daniel Wait Howe, Judge. 

It is contended by the appellant that the written portions of the 
policy copied in the answer as a quotation is a strict warranty, 
and that as the building was not occupied solely by the appellee 
and not solely as a factory for manufacturing sash, doors, and 
blinds, that the policy was absolutely void from the beginning, 
f^Qd therefore the appellant is not liable in this action. As the 
case may and should be affirmed upon other grounds, we do not 
feel called upon to pass upon the question to which we have just 
caUed attention. 

The appellee called upon Nutting to place a line of insurance 
upon his said property, and through Nutting's agency the policy in 
suit was finally issued. If Nutting had been the commissioned 
agent of the appellant, and the appellee had requested him to place 
the insurance, there would be no contention but what he in placing 
the insurance would have been the agent of the appellant, and not 
of the appellee, independent of any provision in the policy. And 
this would have been true whether he had authority to counter- 
sign, fill out, and deliver policies, or whether, as is the practice 
with many companies, he only had authority to make applications, 
receive primiums, and forward the same to the general office of the 
company for approval, and upon which, when approved, the home 
office would issue the policies, and forward to the agent for deliv- 
ery. In the one case it is true the authority of the agent is recog- 
nized in advance, while in the other it is not recognized until what 
has been done is accepted and adopted by the insurance company; 
but when accepted and approved by the company the agency is 
recognized from the beginning. This is a well-settled rule in the 
law of agency, and no good reason now occurs to us why it should 
not apply to insurance contracts the same as to other contracts. 

Bat suppose it is conceded that Nutting was the agent for the 
appellee. He was, at most, but his agent for procuring the insur- 

V*L. XIX.-68. 
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ance. Let us suppose that Nutting was not an insurance broker 
at the time the appellee called on him to place the insurance, and 
that he had gone to Mickel & Gardner, and they had placed the 
insurance in some one of the companies for which they were com-' 
missioned agents. It is clear they would not have been the agents 
of the appellee. In that case, on the one side would have been 
Nutting, representing the appellee, and on the other Mickel & 
Qfirdner, representing the insurance company. Or suppose, in 
stead of going to Mickel & Gardner, Nutting, as the agent of the 
appellee, had gone directly to McGilliard, the secretary of the ap- 
pellant company, and procured the insurance, we would then have 
had Nutting representing the appellee on the one side, and McGil- 
liard, the secretary and a general officer of the appellant, repre- 
senting it. Thus the minds of the contracting parties would be 
brought together, and the contract executed. 

We cannot understand how it can make any difference as to the 
position of the parties because of the fact that Mickel k Gardner 
stand between Nutting and the appellant's secretary. They have 
no relation in any way with the appellee. He does not know them 
in the transaction, and pays them nothing for their serrices, and 
they have no claim on him in any way. But, under the transac- 
tion in question, the appellee pays the premium that is required by 
the appellant, and receives his policy. How are the agents or 
parties who have figured in the transaction, and through whom it 
is closed up, paid for their services ? They are paid by the appel- 
lant. What for? For the benefit which it has received for their 
services. The appellant received just 20 per cent less for the risk 
than it would have received if the appellee had gone to it direct, 
and obtained the policy; but the appellee paid no more than if he 
had procured the policy direct form the appellant. Upon princi- 
ple, we can see no reason for drawing a distinction between an in- 
surance broker who procures a risk which is adopted and accepted 
by an insurance company, and where the insurance is eff^ected by 
a commissioned agent, so far as their relations to the company are 
concerned. In either case, what is done is the authorized act of 
the company, and for the services rendered the company responds. 
Insurance companies are not only responsible for the acts of their 
agents within the scope of their agency, but also for the acts of 
the agent's clerks, when the company knew, or ought to have 
known, that other persons would be employed by and act for the 
agents. Insurance brokers are the agents of insurance companies 
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for the purpose of deliyering policies and collecting premiums: 
In Bank vs. Insurance Go. (1 Pickle, 76), the court said: "Not only 
is the insurer responsible for the acts of it9 agent within the scope 
of his agency, but also for the acts of its agents, clerks, or any 
person to whom he delegates authority to discharge his functions 
for him. Of course, the act must be done by some person author- 
ized expressly or impliedly by the agent, and under such circum- 
stances that the insurer knew, or ought to have known, that other 
persons could be employed by and to act for the agent." See 
Wood, Ins., § 409. In view of the fact that McGilliard was the 
principal secretary of the company, and one of its general officers, 
we are inclined to the opinion that the relations, as shown by the 
special finding, which existed between him and Mickel k Gardner, 
and the manner in which their applications were received, exam- 
ined, and approved, bring them within the rule as above stated: 
'See Mutual Assur. Soc. vs. Insurance Co., 84 Ya., 116; Insurance 
Co. vs. Wilkinson, 13 Wall., 222. 

In McArthur vs. Association (73 Iowa, 336), the court said: 
''Was Hair the defendant's agent? The court found that he 
claimed to be acting in that capacity, and that he forwarded the 
application upon which the policy issued to the plaintiff through 
Bailey & Co., and that Hair's name was indorsed upon such ap- 
plication as agent. The defendant knew, when it accepted the ap- 
plication and issued the policy, that Hair, claiming to act as its 
agent, had procured the application, and the defendant thereafter 
received from the assured all of the dues and assessments due the 
company, according to the terms of the policy, for the period of 
nearly three yeais. Having received and enjoyed all of the bene- 
fits of Hair's acts, the defendant cannot now be permitted to say 
he was not its agent." See Bartholomew vs. Insurance Co., 25 
Iowa, 507; Wilson vs. Insurance Ass'n, 36 Minn., 112; Pickel vs. 
Insurance Co., 119 Ind., 291. 

We copy with approval the following from the opinion of Judge 
Howe, who spoke for the court below: " It seems to me the find- 
ing of facts shows that Mickel & Gardner were the agents of the 
defendant company, in determining this question, I reject as 
wholly immaterial the provisions in the policy that * only such per- 
sons as shall hold the commission of the company shall be con- 
sidered as its agents,' and that ' any other person shall be deemed 
the agent of the assured.' Whether, upon a given state of facts, 
one is or is not to be deemed the agent of another is a question of 
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law which the courts decide themselves, and they have invariably 
repudiated all attempts of insurance companies to bind them by 
such provisions:" Wood, Ins. (2d Ed)., § 409; Insurance Co. vs. 
Hartwell, 100 Ind., 669; Hermann vs. Insurance Co., 100 N. Y., 
411; Mutual Assur. Soc. vs. Insurance Co., supra. The special find- 
ing discloses the fact that the written part of the policy upon which 
the appellant rests its defense to the action was not furnished by 
the appellee, but was furnished by Nutting and Mickel k Oardner; 
that the appellee had no knowledge thereof. It further appears 
that Nutting and Mickel & Gardner likewise knew full well, when 
the written statement was furnished from which the said written 
part of the policy was copied, the manner and character of the oc- 
cupancy of said building, and therefore that the statement, as fur- 
nished, did not state the truth. We think that the notice which 
they possessed, and especially Mickel & Gardner, was notice to the 
appellant, and, having issued the policy with such notice, that it 
thereby waived all right to take advantage of the untruthfulness 
of the said written part of said policy, and is estopped to assert 
the truth as to the occupancy of the said building. As the appellee 
was not called upon to make any statement or representation as 
to the 6ccupancy of the said building, he had the right to assume 
that the appellant would procure such information as it desired 
elsewhere, and when the policy was issued that it had done 
so and was satisfied therewith, and had written the policy 
in accordance with the information obtained. "When the 
agent is aware of the facts relative to a risk before the 
contract is entered into, the insurer is charged with such knowl- 
edge, and is estopped from setting up an innocent mistake of the 
assured, either in setting forth the facts in the application or in 
omitting to state them. The insurer cannot be misled, even by the 
warranty, when, at the time the contract is entered into, he knew 
the actual condition of the risk:" Wood, Ins. (2d Ed.), §§ 426, 427; 
May, Ins. (2d Ed.), p. 647, § 424; Insurance-Co. vs. Allen, 109 Ind., 
273; 1 Smith, Lead. Cas. (8th Amer. Ed.), 897; Wade, Notice,' 
§ 687; Wilson vs. Insurance Ass'n, 30 N* W. Bep., 401; McArthur 
vs. Association, 73 Iowa, 336. In Insurance Co. vs. Allen (1 Soutfau 
Bep., 202), it is said : "It is shown that Ainsworth, appellant's 
agent at the time the policy was applied for and issued, resided in 
the town of Athens, where the property is situated. With him 
the assured negotiated and effected the insurance. He was familiar 
with the premises, and must have known in what manner the 



Digitized by 



Google 



1890. 1 State Ins. Go. vs. Harn^. 837 

houses were connected together, and that the east wall of Mason's 
apper story rested on the west wall of the house he was insuring. 
He was the agent of the insurance company, and we have no sym- 
pathy with any attempt to transform him into an agent of the ap- 
plicants in any service connected with the issue of the policy. 
With him alone the assured had dealings, and it would be an anom- 
aly if we were to hold he was their agent, and not the agent of 
the insurance company, with which they were negotiating. If he 
did not represent the corporation, it had no representative, and 
yet agreed to the terms of a solemn contract. Such shifting use of 
a paid employe iinds no sanction in that sturdy morality which 
should underlie every system of jurisprudence." The .above is 
quoted with approval in Assurance Co vs. State, 113 Ind., 331 
(336). See Geiss vs. Insurance Co., ante, 99 (April 8, 1890). We 
have not overlooked the state of Goddard vs. Insurance Co. (108 
Mass., 56), which in some of its facts is much like the facts in the 
case at bar. The court, however, decided that case against the as- 
sured on the ground that the company had insured a machine 
shop, and the property that was destroyed was not a machine shop, 
but an organ and melodian factory, and the court said that it be- 
came unimportant whether Gleason was the plaintifiTs or the de- 
fendant's agent. We find no error in the conclusions of law. 
Jadgmen\ affirmed, with costs. 



SUPREME COUEl' OF COLORADO. 



STATE INS. C0.\ 

vs. ) 

HORNER.* ) 

The policy provides that it might be canceled by the insured upon payment 
to the couipany of the customary short rates and the expenses of writing 
the risk. 

Held, That the agent's commission is part of such expenses, which may be 
explained by oral testimony. 

Heldj That the customary short rates do not include the expenses. 

W. J. Weeber and Rogers & McCoRD,/yr Plaintiff in Error. 
John W. Horner, pro se, and P. L. Vai^mer, for Defendant in Error. 

* OecUion rendered, March 28. 1890. 
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Helm, G. J. 
The insurance policy issued bj plaintiff in error to defendant in 
error contained the following provision: "This insurance maybe 
terminated, at the request of the insured, by repaying the com- 
pany the customary short rates from the date of this policy, to- 
gether with the expenses of writing the risk." Upon the construc- 
tion of this provision rests the present decision. Contracts of in- 
surance, like other contracts, are to be interpreted according to the 
language employed by the parties. Neither the understanding of 
the insurer or insured, nor custom or usage inconsistent therewith, 
can be substituted for the provisions of the written policy : Grace 
vs. Insurance Co., 109, U. S., 278; Sperry vs. Insurance Co., 26 Fed. 
Kep., 234; May, Ins., § 172; Wood, Ins., § 57. It is hardly necessary 
to add that courts of equity will relieve against such contracts 
where fraud or deception supervenes, and that substantial am- 
biguity therein may be explained as in other cases. The clause 
above quoted clearly provided that, upon the termination of the 
policy within the period named therein, the company should be 
repaid two specific amounts, viz. ; First, " the customary short 
rates" from the date of the contract; and, second, the "expenses 
of writing the risk." In this respect the provision is too plain to 
admit of serious controversy. If the expression "the customary 
short rates " includes the expenses referred to, why are those ex- 
penses mentioned ? Reference thereto is wholly superfluous, and 
can only serve to mislead. The two expressions may each possess 
a peculiar technical significance, and testimony may be necessary 
to explain their meaning; but that they refer to different things, 
and that the former does not include the latter, and was not in- 
tended to do so, are propositions placed by the contracting parties 
themselves outside the province of construction. The jury may 
determine upon the evidence produced what is meant by and in- 
cluded within each of these expressions, but we do not consent to 
the idea that the question whether one embraces the other is a 
proper subject for their consideration. It may be true that the 
*' customary short rate " itself includes the expenses of writing a 
correspondingly short risk, when such risk is taken in the first 
instance; but, if the assured elects to secure the benefit of a long- 
time and low-rate policy, and agrees that, in case he invokes the 
privilege of canceling his contract, he will pay, in addition to the 
customary short rate, the expenses of writing the long risk, we can- 
not say that his agreement is so unreasonable or unjust as to war- 
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rant his release from performance upon exercising the option in 
question. We shall assume, therefore, that the assured, upon can- 
cellation of the policy, was to pay the " expenses of writing the 
risk," in addition to the "customary short rate." What are "the 
expenses of writing the risk ? " What is the meaning of this ex- 
pression, as it is generaUy understood among insurance people ? 
Does it include commissions paid to the agent for procuring the 
risk? An answer to the third and last of the foregoing inter- 
rogatories will be decisive of the present controversy, because it 
embraces the only item of difference between the parties. It is 
contended by defendant in error that the phrase " writing the 
risk " is synonymous in meaning with the phrase " writing the 
policy;" that the expense of writing a policy is the one-dollar fee 
paid the agent for his clerical labor in preparing the instrument; 
and, therefore, that the one-dollar fee constitutes the entire eX' 
penses of writing the risk, and the agent's commission is no part 
thereof. The fee of one dollar for writing the policy is always paid 
to and retained by the agent. The company never receives it, or 
has anything whatever to do with it; nor does it in any way appear 
upon the company's books. It is a small item, hardly deserving 
this prominence in the contract; and, if considered worthy of such 
careful mention, it is strange that so much indifference was exhib- 
ited in the use of language. Why is the fee one dollar designated 
*' expenses," and why is the word "risk" substituted for the word 
" policy." The word "expenses" usually indicates more than one ex- 
pense or item, and no one capable of contracting would be excused 
in law for not knowing that the word "risk" and the word " policy" 
possess a radically different significance. The company itself could 
hardly have thoaght that it was merely providing for the retention 
of the one-dollar fee paid for writing the policy; a fee of which it 
took no cognizance, and perserved no record. But the meaning 
generally assigned among insurance people to the phrase "writing 
the risk," and the items covered by the expression, " the expenses 
of writing the risk," are subjects fairly within the domain of oral 
explanation. Such explanatory testimony was given at the trial 
by witnesses engaged in the insurance business, and it will now be 
accepted as controlling. The four insurance agents called by the 
company agree that the two phrases, " writing the policy " and 
" writing the risk," do not, in insurance parlance, mean the same 
thing; and such is the tenor of the same kind of testimony received 
on behalf of defendant in error. These witnesses, seven in all, 
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unite in declaring that the expense of writing the policy is the fee, 
usually one dollar, for the clerical labor of preparing the contract; 
but not one of them squarely and consistently asserts that tbie is 
the total expense of writing the risk. There is considerable differ- 
ence of opinion among them as to what items constitute these ex- 
penses; but four of them positively assert, and the remainder fairly 
admit, that the commission paid by the company to its agent is 
included. Some of these witnesses stated that they were not fa- 
miliar with the provision under consideration. It does not seem to 
be universally incorporated in insurance policies, though its pres- 
ence is not uncommon. This undoubtly accounts for some of the 
discrepancies between the witnesses, and also for some of the seem- 
ing inconsistencies in the testimony of the same witness. Upon a 
retrial of the case, most if not all of these discrepancies and incon- 
sistencies will probably disappear; and, if our conclusion, based 
upon the testimony now before us, that a repayment to the com- 
pany of the commission paid its agent was within the purview of 
the contract, be wrong, such error will doubtless be made to 
appear. 

It may be that, as claimed by defendant in error, the foregoing 
view will, in individual cases, result in surprise and injury to the 
assured; but our answer to this assertion, if it rest upon a truthful 
basis, is that reasonable examination and inquiry before entering 
into the contract would avoid such surprise and resulting hardship. 
Besides, courts have no power, unde;: circumstances like those 
here presented, to reconstruct contracts solemnly and deliberately 
made. We do not hesitate, however, to hold that the expenses 
mentioned in the phrase under discussion must be reasonable. 
The courts will not permit insurance companies to take advantage 
of this feature of the contract, and collect unreasonable charges or 
expenses. But in the case at bar the controversy exists concerning 
the reasonableness of the commission paid to the agent. There- 
fore, this particular matter requires no further notice. We are not 
unmindful of the rule that doubtful provisions of insurance pohcies 
are to be construed most favorably to the assured, but we do not 
feel at liberty to give this rule a broader application in the present 
case than is embraced within the foregoing discussion. The judg- 
ment is reversed, and the cause remanded for a new trial 



Digitized by 



Google 



1890. J Haineret al. vs. Iowa Legion of Honor. 841 



SUPREME COURT OF IOWA. 



HAINER ET AL. 

IOWA LEGION OF HONOR, ^ 
(Gabel, Intervenor).* 

A provision in the constitution of a benevolent society, prescribing: the method 
which must be adopted in changing a beneficiary, is part of the contract, 
and an attempted change by wul, not in conformity therewith, will not 
be effectual. 

But acquiescence of the original beneficiary in such method of change by 
will, and her inducing the insured to rely upon such acquiescence, will 
entop her from claiming as beneficiary. 

E. J. Hainer and F. W. Powers, for Appellants. 

Beeoh k 'HoYT, for Appellees. 

Given, C. J. 

Action upon a certificate of life insurance. The case was sub- 
mitted upon an agreement that the pleadings and stipulations 
should constitute an agreed statement of facts. The pleadings 
show that the plaintiffs are executors of the last will and testament 
of H. J. Gabel, deceased; that the Iowa Legion of Honor is an in- 
corporated beneficiary society, having for its objects the promotion 
of fraternity, and to afford financial aid and benefits to the widows, 
orphans, and devisees of deceased members; that section 1, art. 7, 
of the constitution provides that, upon the death of a member in 
good standing, " such person or persons as said member may have 
directed, and subject to the limitation of article 1, § 2, shall be en- 
titled to receive of the beneficiary fund of this order the sum of 
$2,000.'* It is also provided in section 11, art. 8, that *' any member 
holding a beneficiary certificate, desiring at any time to make a 
new direction as to its payment, may do so by authorizing such 
change in writing, on the back of his certificate, in form prescribed, 
attested by the recording secretary with the seal of the lodge 

* Decision rendered, October 2, 1889. 
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attached, and the recording secretary shall at once report such 
action to the grand secretary." On February 27, 1886 (the said 
H. J. Gabel then being in full life and unmarried), the said society 
duly issued to him a certificate of membership, entitling him " to 
participate in the beneficiary fund of the order to the amount of 
|2,000, which sum shall, at his death, be paid to his mother, Mrs. 
Josephine M. G-abel," which certificate remained and was in full 
force at the time of the death of said H. J. Gabel. Upon the back 
of the certificate was a printed blank for revoking the former direc- 
tion as to the payment of the beneficiary fund, and directing such 
payment to be made to another than the one named in the cer- 
tificate. Thereafter, said H. J. Gabel married. On the 10th day of 
October, 1887, H. J. Gabel departed this life, leaving his wife, 
Hermine H., and their daughter, Alice, surviving him. On the 13th 
day of September, 1887, he made and pubHshed his last will and 
testament, containing, among other provisions, the following: "2d. 
I give and bequeath to my mother one-half of my $2,000 life insur- 
ance in the Iowa Legion of Honor, to be invested for her for a 
yearly income, and at her death to revert to my daughter, Alice. 
3d. I give and bequeath to my daughter, Alice, one-half of the 
$2,000 life insurance in the Iowa Legion of Honor. 6th. I give and 
devise to my mother an undivided interest in our residence prop- 
erty at Le Claire, Iowa." The Iowa Legion of Honor made a vol- 
untary appearance, and paid to a custodi^ appointed by the court 
the sum of $2,000; and it was stipulated between all the parties 
that said society should be released from all liability to either party. 
The plaintiffs, answering Josephine Gabel's petition of intervention, 
allege that she is estopped from making any claim to said fund, 
because, when the certificate was issued, the deceased was an un- 
married man, having no children; that his wife and child, surviving 
him, were without any separate means of support, and entirely 
dependent on said deceased for maintenance; that intervenor had, 
prior to.the decease of said H. J. Gabel, full knowledge of the pro- 
visions of said will, and made no objections thereto, but at all 
times expressed her acquiescence in the same, whereby the deceas- 
ed was induced to and did rely upon said expressions, and made 
no other disposition of his estate; that intervenor has availed her- 
self of the property conferred upon her by said will, occupying the 
premises devised to her, and claiming and controlling the same as 
her own. Intervenor demurred to the second count of plaintifb' 
answer to her petition on the ground that the facts stated did not 
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constitute an estoppel, which being submitted, the court withheld 
its ruling thereon, and thereupon the case was fully submitted on 
the agreed statement of facts. On the same day, and after sub- 
mission of the case, interyenor filed an amendment to her demur- 
rer, which plaintiffs move to strike on the grounds that the same 
was filed after the demurrer was fully argued and submitted, which 
motion was overruled. Judgment was entered in favor of inter- 
venor, from which judgment plaintifiGs appeal. 

1. If there was error in permitting intervenor to file the amend- 
ment to her demurrer, or in overruling plaintiffs' motion to strike 
said amendment, it was without prejudice, as the amendment pres- 
ented no new or addilonal objections to the second count of the 
petition than those presented in the demurrer itself. 

2. As the questions raised by the demurrer are the same as those 
presented by the agreed statement of facts, the ruling on the demur- 
rer will not be separately considered. Two questions are presented 
by the facts: First. Could the deceased make a new direction, as 
to the the person to whom the beneficiary certificate should be 
paid, by will? Second. Is intervenor estopped, by reason of the 
facts, from claiming as beneficiary under the certificate ? 

3. Plaintiffs' contention is that section 1, art. 8, Const. Iowa Le- 
gion of Honor, is merely permissive, and not mandatory, as to the 
manner of making a new direction of who shall be beneficiary under 
the certificate. Intervenor contends that the manner of making 
the change is a part of the contract, and that the change can only 
be made in the manner provided in said section 2 : Stephenson vs. 
Stephenson (64 Iowa, 534, 21 N. W. Rep. 19), is a case wherein Rob- 
ert Stephenson, at his death, held a certificate in the Northwestern 
Masonic Aid Association, wherein his wife, Rachel, and daughter, 
Mary Ann Denoon, were named beneficiaries. The by-laws of that 
association provided: "In all applications for membership the 
applicant shall designate to whom he desires benefits paid, and his 
certificate of membership shall be made in conformity therewith : 
provided, that any member may change the name or names of the 
beneficiaries designated as aforesaid, upon application in writing 
to the secretary, stating to whom he desires such benefits paid ; 
whereupon the secretary, upon the surrender of his old certificate, 
shaU change upon the record the name of such beneficiary, and 
issue a new certificate accordingly, of the same number as the old 
one." Stephenson made a will bequeathing the money to be paid 
under this certificate to his sons, Thomas and John, and his daugh- 



Digitized by 



Google 



844 Report of Decisions. [Sepl.^ 

tfer, Mary Ann Denoon. This court held that " the mode agreed 
upon in the contract whereby the name of the beneficiary should 
be changed was made a matter of substance, and should be com- 
plied with. The execution of a will, and therein naming the per- 
sons as beneficiaries, is not such a compliance, because, at the time 
Eobert Stephenson died, the defendant, under the contract, was 
entitled to the insurance. At that time she was the beneficiary, 
and her right, at the death of Stephenson, became vested. The will 
has no effect upon the rights of any one until the death of 
the testator. It takes efifect after his death. Prior to that 
time it is inoperative." The case at bar does not differ 
from that in any essential particular ; in that the change 
of beneficiaries could only be made by application to the 
secretary in writing, and by sxirrendering the old certificate, 
and receiving a new one; in this it is done in writing, on the back 
of the certificate, in form prescribed. In both it was solely 
at the option of the insured. In the case of Stephenson 
the application was required to be made to the secretary, the 
secretary to make the change on the record, and to issue a new 
certificate, that the association might know who the beneficiary 
was. In the case at bar, and to the same end, it is required that 
the change in writing, on the back of the certificate, shall be attest- 
ed by the recording secretary with the seal of the lodge; that the 
recording secretary shall report at once such action to the grand 
secretary. In neither case had the association, or their secreiary, 
any power to control the making of the change. We fail to see any 
difference in principle between the two cases, and following the 
case of Stephenson, and the cases therein cited, we hold that the 
execution of the will, and therein naming other persons as benefici- 
aries under the certificate, was not the making of a new direction 
as to the beneficiaries under the certificate in the manner provided, 
such as to entitle the plaintiffs to recover. 

4. The facts stated in the answer to the petition of intervenor, 
and relied upon as estopping the intervenor from now claiming the 
fund in question, are that, after taking the certificate, and naming 
intervenor as the beneficiary, the deceased married and had a 
daughter bom to him; that intervenor knew of the provisions of 
the will, and made no objections thereto, but, on the contrary, at 
all .times expressed her acquiescence in the same; and that the 
deceased was thereby induced to make no other disposition of his 
estate than stated in the will; that intervenor has availed herself 
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to the benefits conferred upon her by said will, occupying the 
premises devised to her, and claiming and controlling the same as 
and for her own property. Estoppels are of three kinds: by record, 
by deed, and in pais. It is said in relation to estoppel in pais that 
there can be no fixed and settled rules of universal application to 
regulate them, as in technical estoppels. In most instances, whether 
the act of admission shall operate by way of estoppel or not must 
depend upon the circumstances of the case: Canal Co. vs. Hatha- 
way, 8 Wend., 481. The estoppel is allowed to prevent fraud and 
injustice, and exists wherever a party cannot, in good conscience, 
gainsay his own acts or assertions. Again, it is said that where a 
party, either by his declarations or conduct, has induced a third 
person to act in a particular manner, he will not afterwards be per- 
mitted to deny the truth of the admission, if the consequence woulfl 
be to work an injury to such third person, or to some one claiming 
under him. The acts and admissions of a party operate against 
him in the nature of an estoppel, where, in good conscience and 
honest dealing, he ought not to be permitted to gainsay them. 
The acts or admissions will not operate as an estoppel unless the 
party has acted upon them, and then it will only be conclusive in 
favor of the party who has so acted, and persons claiming under 
him. See Lucas vs. Hart, 5 Iowa, 415. The admitted fact is that 
intervenor knew of the provisions of the will during the life of H. 
J. Oabel, made no objections thereto, but expressed her willingness 
thereto and acquiescence in the same; and that the deceased was 
thereby induced to and did rely on said expressions, and made no 
other disposition of his estate than as stated in his wilL It is evi- 
dent that the testator believed that he had a right to dispose of 
the fund in question by will, and that his will was that his estate, 
including this fund, should be divided as directed in the will. Had 
he known that he could not dispose of this fund by will, he, no 
doubt, would have designated the desired change in the beneficiary 
by indorsement on the certificate. According to the facts as stated, 
intervenor induced him, by not objecting, and by expressions of 
acquiescence in the will, to believe that the provisions made would 
be carried out. Intervenor has accepted the provisions made for 
her in the will, and we think that, in view of these facts, she should 
not now be permitted to avail herself of the provisions of the will 
as far as they are favorable to her, and deny them so far as thev 
are adverse. " A party cannot, either in the course of litigation or 
in dealings in pais, occupy inconsistent positions. Upon that rule 
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election is founded. A man shall not be allowed to approbate and 
reprobate. One who has taken a beneficial interest under a will is 
thereby held to have confirmed and ratified every other part of the 
same, and he will not be permitted to set up any right or claim 
of his own, however legal and well founded it may otherwise have 
been, which would defeat or in any way prevent the full operation 
of the will:" Bigelow, Estop., 642. " It is an exceedingly stubborn 
principle that no one shall be permitted to claim under, and ad- 
verse to, a will. If the testator assumes to dispose of property 
belonging to a devisee or legatee, the latter, accepting the benefit, 
must also make good the testator's attempted disposition:" White 
vs. Brocaw, 14 Ohio St., 339. See, also, Havens vs. Sackett, 16 N. 
Y., 366; Ditch vs. Sennott, 7 N. E. Bep., 636. In 1 Jarm. Wills, 386, 
l!he doctrine of election is stated thus : " That he who accepts a 
benefit under deed or will ;must adopt the whole contents of the 
instrument, conforming to all its provisions, and renouncing every 
right inconsistent with it. " We think it very clear, upon the prin- 
ciple of justice, and upon these authorities, that the intervenor, 
having accepted the property devised to her in the will, is estop- 
ped from denying the validity of the other provision touching the 
fund in question, and that the district court erred in sustaining the 
demurrer, and in finding for intervenor upon the facts, and entering 
judgment thereon. The judgment of the district court is reversed. 



8UPBEME JUDICIAL COURT OF MASSACHUSETTS. 



ALDBICH 

r 

MERCANTILE MUTUAL ACCIDENT ASS'N.*j 

The insured stated his occupation as " spare conductor." The duties, un- 
known to the accident company insuring, included those of a brakeman, 
in which he was engaged when kUled. The policy classified employment 
as** conductor,'* "brakeman," etc., and a specified benefit was allowed 
according to the class. 

HeH, That recovery could be had only as a brakeman. 
* Deciilon rendend, June 19, 1890. 
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J. H. Benton, Jr., and W. A. Maxwell, for Plaintiff. 

E, Avert, and A. E. Avery, for Defendant 

Devens, J. 

The certificate of membership in the defendant association per- 
mitted an employment different from that designated as the regular 
or usual employment of the assured, in his application and certifi- 
cate. If injured while thus engaged, temporarily or otherwise, in 
an employment classified by the association as more hazardous than 
the one thus stated as the regular employment of the assured, the 
indemnity to be paid, in case of death, was to be at the rate 
specified for the occupation in which he was, at the time of the 
injury, actually engaged. In his application the assured had been 
asked to state his "occupation." ''If more than one, state them 
all; state your duties." His answer was: ** Spare coi^ductor, 
through freight." The defendant classified the several employ- 
ments of conductors, baggage-masters, and brakemen at different 
rates, that of brakemen being classified as more hazardous than 
that of baggage-masters, and entitling the beneficiary of the certifi- 
cate to $250 in case of the death of the member; that of baggage- 
master as more hazardous than that of conductor, and entitling the 
beneficiary to $1,250; while the beneficiary of a certificate of con- 
ductor would be entitled to $2,000. The association had not classi- 
fied the occupation of a '' spare conductor," nor determined what in- 
demnity the death of a member, while engaged in that occupation, 
should entitle the beneficiary to receive. The holder of the certifi- 
cate, John A. Aldrich, was killed while performing the duties and 
doing the work of a brakeman on a mixed through train, under the 
direction of another person as conductor, and the plaintiff offered 
evidence, which was admitted against the objection of the defendant, 
that the duties of a spare conductor upon the road on which Aldrich 
was employed were to do anything and go anywhere on any train 
at any time, and in any capacity; that Aldrich sometimes ran the 
freight train as conductor, sometimes acted as baggage-master, 
sometimes as brakeman, his duties depending on what was assigned 
to him, being expected to do whatevcrr was assigned him. The 
plaintiff was thus allowed to prove that the occupation of " spare 
conductor " upon the road on which he was engaged was a com- 
posite employment, embracing every variety of the work of those 
engaged in running a train, except, perhaps, that of the engineer. 
It is, therefore, contended that Aldrich was legitimately within his 
duty as a spare conductor when killed, although actually doing the 
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work and incurring the hazards of a brakeman. No general use of 
the term in this sense was shown, nor did it appear that the defend- 
ant had any knowledge that it was so used upon the road where 
Aldrich was employed: Scudder vs. Bradbury, 106 Mass., 422. 
The defendant must, therefore, hare insured him according to the 
meaning of those words as ordinarily understood. "When insured 
as a conductor on a freight-train, it was to be inferred that his 
duties were those of a conductor. The adjective '' spare," in its 
ordinary lexical sense, would mean "supernumerary," or "held in 
reserve;" " to be used in an emergency." Worcester, Lex. Web- 
ster, Lex. It would properly distinguish one occasionally from 
one regularly and continuously employed. The word gave no 
intimation that he was engaged, or desired to be insured, in the 
performance of any other duties than those of a conductor. When 
words, having an established place in the language, are employed 
and apparently used in no technical or peculiar sense, they must 
be construed according to their use . as established. Odiome vs. 
Insurance Co., 101 Mass., 551. The defendant was not obhged to 
inquire what sense the applicant attributed to the word " spare " in 
the connection in which he used it. It was for him to have defined 
it, if that sense was unusual. Where there had been a classification 
of the various employments in which the insured was engaged, the 
defendant could not suppose that he sought to be insured except 
as a conductor, or that by this word he sought to embrace the 
otherwise distinct employments. The insured having been act- 
ually engaged as brakeman when he was killed, the beneficiary is 
therefore entitled to recover only the sum of $250. Judgment 
accordingly. 
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SUPREME OOUKT OF IOWA, 



TOBIN 

vs, 

WESTERN MTJT. AID SOCIETY.* 

The pleading of a waiver of alleged non-payment of aaeessmenta is not an 
admission of saoh non-payment and not inconsistent with a denial of 
non-payment. 

The bnrden is on the company to prove non-payment. 

The demand for and retention of dues is a waiver of the non-nayment of pre- 
vious dues, although the company was not aware of such previous non- 
payment. 

An undertaking to pay the amount of assessments collected up to |2,000 does 
not justify a judgment for the maximum amount. The Judgment should 
direct the assessment or the payment of so much as may he collected. 

DuNGAN & LsAGH and W. E. MiLLBB,/or Appellant, 
T. M. Stuabt, /or Appellee, 

Adams, C. J. 

1. The appellant contends that the effect of the reply wherein 
the plaintiff pleaded a waiver or estoppel was to admit the alleged 
failure to pay assessments, and that the court erred in submitting 
such question of failure to the jury, and in support of this doctrine 
relies upon Meadows ts. Hawkeye Ins. Co., 62 Iowa, 387. But the 
pleading of a waiver or estoppel is not necessarily inconsistent 
with a denial of the facts pleaded in the answer as a defense, and 
we see no reason why plaintiff could not both deny the alleged 
failure to pay assessments, and also plead subsequent acts of the 
company which would prevent it from availing itself of such fail- 
ure, if any there was. Especially would this be true where, as in 
this case, the alleged breaches of the contract might have occurred 
without any actual notice to the person in default. This extra 
point is practicably passed upon in Eikenberry vs. Edwards. 

2. The appellant claims that the court below erred in instructing 
the jury that the burden was upon defendant to establish the al- 

* Deoiiion rendwod, Jane 39, 1887. 
yo*L. XIZ.-04. 
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leged failure of plaintiff to pay assesBments. While plaintiff 
pleaded, in general terms, a compliance with the contract, the de- 
fendant in its answer set up as a defense the failure of said Cecilia 
Tobin to pay certain specified assessments. We think this was an 
affirmative defense, and that the burden was upon defendant to 
establish the same. It depends upon the defendant's own acts, and 
upon facts which might be solely within its own knowledge. To 
sustain the defense it was only necessary to show that the com- 
pany had made an assessment upon the member in question, and 
mailed to her notice thereof, and that the same had not been paid; 
no actual notice being required. We do not think the plaintiff was 
required to show afterwards that "no such default had occurred." 
In the case of Hodsdon vs. Guardian Life Ins. Co. (97 Mass., 147), 
in respect to a similar contract, the court says: "The burden of 
proving a breach of this executory stipulation, and an avoidance 
of the policy, by non-payment of one of the premium notes, was 
upon the defendant." 

3. Certain instructions of which appellant complains were given 
by the court below as to the defendant's alleged waiver of the fail- 
ure to pay assessments by its subsequent demand, receipt, and 
retention of annual dues. Under the uncontradicted testimony, 
however, we think the instructions were fully as favorable to 
defendant as the evidence justified. While there was evidence 
tending to show that notices of assessments were mailed in 1884 to 
Mrs. Tobin, which remained unpaid, there was no evidence that 
she received such notices, but positive testimony of plaintiff that 
prompt payment was made of all assessments of which notice was 
received. In March, 1885, the mailing- book of the defendant 
showed that Mrs. Tobin's name had been stricken off, but her name 
still remained on the " annual dues register;" and the clerk, taking 
her name from such register, and failing to examine the mailing- 
book, sent the usual notice, in March, 1885, to Mrs. Tobin to pay 
her annual dues payable on the first of the next month. The money 
was promptly sent, and by the secretary of defendant credited to 
Mrs. Tobin's policy. The secretary states that the company did 
not discover the mistake in regard to the receipt of this money 
until the death of Mrs. Tobin in the following October; and, after 
this suit was brought., the money was paid into court for plaintiff. 

The defendant introduced what appears to be the usual form of 
notice to members to pay annual dues, which contains the following 
statement: "Your regular annual dues of five dollars are due and 



Digitized by 



Google 



1890. j Tobin vs. Western Mut Aid Society. 861 

payable at this office prior to April 1st next. We trust you are 
sufficiently interested to promptly meet this payment before ma- 
turity, so as to fully sustain your membership, and not forfeit any 
of the benefits promised under your certificate/' Under the un- 
contradicted testimony, we think that it appeared that the alleged 
forfeiture had been waived by the company. The fact that the 
company, in receiving and retaining the money, did not know of 
the previous grounds of forfeiture, or intent to waive the same, is 
not material. " It is not the intention of the insurer, but the effect 
upon the insured, which gives vitality to the estoppel: May, Ins. 
§ 507. As is said in Bailey vs. Mutual Ben. Ass'n: "The defendant 
received and held the money until after the death of the deceased, 
and he had a right to regard the contract as in force, regardless of 
any intention of the defendant to the contrary." The alleged for- 
feiture by reason of non-payment of assessments occured, if at all, 
in 1884 The annual dues, by the terms of the certificate, did not 
become due until the April following. The collection of such dues, 
and the assurances contained in the notice, reasonably justified 
Mrs. Tobin and the beneficiary in believing the certificate to be in 
force, and that all past requirements had been complied with or 
waived. By the exercise of the slightest diligence, the defendant 
could have ascertained the alleged failure of Mrs. Tobin to pay 
assessments, and, by the return of the money collected during the 
months intervening before her death, prevented her from being 
lulled into security by the misleading acts of the company. 

4. The only other question requiring our attention is as to the form 
of the proceeding and of the judgment to enforce a certificate like 
the one in question, by which the company undertakes to pay " the 
net proceeds of one full assessment at shedule rates upon all con- 
tributing members at date of such assessment ♦ * * to an 
amount not exceeding two thousand dollars." As we have held in 
Banisbarger vs. Union Mut. Aid Ass'n, and Newman vs. Covenant 
Mut. Ben. Ass'n (decided at this term), a certificate in the above 
form does not justify a judgment for the maximum amount, but, as 
it has been expressly stipulated in this case that, if the court finds 
no other error, it may remand the cause, with instructions to enter 
a proper judgment directing said defendant to make the proper 
assessment for the payment of the $2,000 named in the certificate, 
or so much thereof as the collection may justify, it is so ordered. 
Reversed. 
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SUPBEME OOUBT OP OALIPOBNIA- 



DENNIS 

vs. 

UNION MUTUAL LIFE INS. CO.* J 

The barden of proof of stucide as a defense is on the compan^f . 

Where suicide^ whether sane or insane, is excepted from the policy, uncontra- 
dicted evidence of suicide is ground for setting aside a veraict against 
the company. 

EsTEB, Wilson & MoCutoheon, for AppeUxmL 
Haogin, Van Ness & Dibblb, fur Respondent. 

P00TB,C. 

This is an action to recover from a life insurance company the 
sum of $2,500 upon the death of a person insured by the company. 
The jury trying the cause returned a verdict for the plaintiff. 
From the judgment rendered in the premises, and an order refusing 
a new trial, the defendant appeals. Under the pleadings, tbe 
execution of the policy, the payment of the premium, the death of 
the insured, the giving notice and making proof of the death in 
due time, and the repudiation by the defendant of any obligation 
to pay the policy, are admitted. The defense set up was that, 
under a clause of the policy which reads thus: ''It is hereby 
declared and agreed that the 8elf-<Lestruction of the person within 
three years from the date hereof, whether voluntary or involuntary, 
and whether he be sane or insane at the time, is not a risk assumed 
by the company in this contract," — ^the defendant was not liable, 
because the death of the insured person was the result of, and 
caused by, self-destruction. The plaintiff rested, after reading the 
pleadings, upon the admission of the defendant that, if the jury 
should give a verdict for the full amount of the policy, the sum of 
$131 had accrued as interest. The court then held that the burden 

• DMiBlon nndtred, Jiin« 16, 1890. 
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of proving the defense set up rested upon the defendant. The 
defendant objected to this, and demanded a nonsuit, which was 
refused, and the action of the court is assigned for error. 

It was not incumbent upon the plaintiff to plead that the insured 
person had not committed self-destruction; for it is not necessary 
to insert allegations in the complaint " for the purpose of meeting 
or cutting off a defense. Thus, one seeking to recover on an 
insurance policy must aver the loss, and show that it occurred by 
reason of a peril insured against; but he need not aver the per- 
formance of conditions subsequent, nor negative prohibited acts, 
nor deay that the loss occurred from the excepted risks:" Blas- 
ingame vs. Insurance Co., 75 Cal., 635. Therefore the burden of 
proof was not upon the plaintiff to show what it was unnecessary 
to allege in his pleadings, and the court was right in its ruling. 

The defendant then introduced the proofs of death which had 
been made to the plaintiff, and some other matters of evidence. 
The plaintiff was then introduced as a witness, and testified that 
after these proofs were made on his behalf, and the company had 
refused to pay the loss, he had sought the advice of a lawyer, and 
had then taken steps to get depositions from the parties who had 
made the proofs supplemental thereto. It appeared from the posi- 
tive declarations of the witnesses in their original affidavits of proof 
that the insured person had committed self-destruction by shooting 
himself in the head with a pistol wbile laboring under temporary 
aberration of mind. The effort made by the supplementary testi- 
mony was to show that the death was accidental, and not through 
any intentional act of the suicide. We think the effort fruitless, 
and that the evidence shows without any conflict that the death of 
the insured person was not accidental, but that he committed 
suicide or self-destruction with a pistol while temporarily insane. 
This being so, it becomes unnecesary to discuss any of the other 
points made, and we advise that the judgment and order be 
reversed. We concur: Belcher, C. C, Hayne, C. 

Feb Cubiah. 
For the reasons given in the foregoing opinion the judgment and 
order are reversed. 
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SUPREME COURT OF IOWA. 



KING 

COUNCIL BLUFFS INS. CO.*J 

As agent controUine local agencies, examining Tisks and passins on them, 
and using letter-neads designating him as general agent, with Knowledge 
of the oompany, had authority to bind the company by his knowledge 
and consent to the erection of an adjacent building. 

Sapp & PusKY, for Appellant. 

H. H. RoADiFEB and S. I. King, for Appellee. 

ROTEmOCK, J. 

The property insared consisted of a one-story frame building 
used as a lawyer's office, and the law library and office fomiture 
therein. The insurance was originally effected on the second day 
of December, 1882, for one year. On the fifth day of December, 
1883, the original policy was renewed by the issuance of a receipt 
by the company to the plaintiff for a renewal premium note. The 
renewal was for one year, and the property was destroyed by fire 
on the eighth day of August, 1884. The plaintiff was the local 
agent of defendant at Logan, in Harrison County, where the 
property was situated, and the insurance was effected and renewed 
by correspondence with the company, without the intervention of 
a soliciting agent. The application for the insurance was in 
writing; and, in describing the location of the insured property, it 
was stated that on the east of the law office, at a distance of 75 feet, 
there was "a general store and dwelling." It is not claimed that 
this part of the application was at the time untrue. The 75 feet 
between plaintiff's property and the general store and dwelling 
was then vacant ground; but, during the first year after the insur- 
ance was effected, a two-story brick store-building was erected on 
this vacant ground, the west wall of which was from 14 to 16 inches 
from the insured building. This new building was substantially 

* Deoislon rendered, Jane 80, 1887. 
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and well built, with a metallic roof, and with fire walls extending 
above the roof, and there were no openings in the wall next to the 
plaintiff's premises. The new building was destroyed by fire, and 
the fire which consumed the plaintiff's property was communicated 
thereto from the brick building. 

It is claimed by the defendant that it had no knowledge of the 
erection of this new building; and that, by reason of the erection 
thereof, the policy of insurance, and the renewal thereof, became 
and were void. There is some controversy between the parties as 
to whether the erection of the new building was material to the 
risk; but, in the view we take of the case, that question becomes 
immaterial. The appeal, as we view it, must be determined upon 
the question made by the plaintiff, that, conceding the new building 
was material to the risk, the defendant, before and at the time of 
the renewal of the policy, had notice that the new building had 
been erected, and waived any right it had under its contract of 
insurance to avoid the policy. Some question is made upon rulings 
of the court upon the competency of certain evidence, which we do 
not deem it necessary to specially notice. We discover no error 
in any of these rulings. The fact is, the rights of the parties, as it 
appears to us, depend upon the single question whether there was 
a waiver of certain conditions and stipulations in the policy, and 
no incompetent evidence was introduced upon this subject. 

The defendant, in its answer, relied as a defense upon the follow- 
ing provisions in the policy, which, for convenience, we copy from 
the answer: — 

That if any application, survey, plan, or description of the property herein 
insured has been given, such application, survey, plan, or description shall 
be considered a part of this contract, and a warranty by the assured; and any 
false representation by the assured of the condition, situation, or occupancy 
of the property, or any omission to make known every fact material to the 
risk, * * * or any misrepresentation whatever, either in the application or 
otherwise, * * * or if the risk be increased by the erection or occupation of 
neighboring buildings, or by any means whatever, yrit^out the assent of the 
company indorsed hereon, * * ♦ then, and in every such case, this policy 
shall be void. 

And defendant further says that it is provided, among the con- 
ditions and stipulations of said policy, which are made a part 
thereof, among other things, that — 

This insurance, the risk not being changed, may be continued for such 
further time as may be agreed on, provided the premium therefor is paid and 
indorsed on this policy, or a receipt given for the same; and it shall be con- 
sidered as continued under the original representations, and for the original 
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amount and divisions^ onless otherwise apecified in writing; bat in case 
there shall have been any change in the risk, either in itself or by neigh- 
boring buildings, or otherwise, not made known to the company by the 
asHnred at the time of the renewal, this policy and renewal shall be void 

These are the grounds upon which the defense is placed in the 
answer. In two elaborate arguments by counsel for the defendant 
other parts of the contract of insurance, found on the face and back 
of the policy, and in the written application for insurance, are cited 
and commented on as defenses to the action. Among them is the 
following condition found in the policy: — 

That no condition, stipulation, covenant, or clause hereinbefore referred to 
shall be altered, annulled, or waived, or any clause added to these presents, 
except by writing indorsed hereon, or annexed hereto, by the president or 
secretary with their signatures affixed thereto. 

It maybe doubted whether the defendant should be allowed to rely 
on other grounds of defense than those pleaded ; but as they are 
all of the same general character, and as we hold that, under the 
instructions of the court to the jury, it was competent for the jury, 
under the eyidence, to return a rerdict for the plaintiff notwith- 
standing all of the conditions should be considered, we need not 
consider these conditions further than to apply the evidence and 
instructions thereto, which we will now proceed to do. 

The plaintiff claimed in his reply to the defendant's aliswer that, 
after said new building was erected, one Ayerst, the generfd agent 
of the defendant, called upon plaintiff, and plaintiff inquired of said 
general agent what effect the erection of the new building would 
have upon plaintiff's risk, and that plaintiff was informed by said 
general agent that the erection thereof could not affect the insured 
building, or increase the risk or hazard. 

Upon this vital and controlling question in the case, the court 
instructed the jury as follows: — 

*' (3) Plaintiff claims that the defendant had notice of the erec- 
tion of the building through one Ayerst, who, plaintiff claims, was 
the general agent of said defendant. Now, notice or knowledge 
of the erection of the buildings must have come to the company 
before the renewal. If the man Ayerst was the general agent of 
the company, and he had notice of the erection of the buildings, 
and if he had authority to bind the company through its knowledge, 
then the company had notice; but if Ayerst did not have notice, or 
if he did, and did not have the authority to bind the company by 
his knowledge, or by notice to him, then the company is not bound, 
and you should find for the defendant. 
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" (4) When one is the general agent of an insurance company for 
the transaction or management of anv and all of its business, tben 
such agent can bind such company with reference to such transac- 
tion or management. Where one is general agent only for the 
transaction of some particular business for an insurance compacy, 
then he can only bind such company in the transaction of the par- 
ticular business which he is by the company employed to transact. 
So, if you find that Ayerst did have notice, before the renewal, of 
the erection of the buildings to the east of plaintiff's, then it will be 
your duty to find what was the power of said Ayerst at said time. 
If he did have the notice before the renewal, and then had the 
power to transact any or all of the business of the defendant, with 
reference to insuring the property and granting renewals, then he 
was such agent as could bind defendant. If, however, he was only 
an agent of the defendant's to establish local agencies, and superin- 
tend the same, and hftd not the power to grant policies or renewals, 
then he could not bind defendant; and if he was such agent, and 
such only, then notice or knowledge to him would not bind the 
company, unless it was by him communicated to defendant's 
secretary or president." 

The question for the jury to determine was whether Ayerst was 
such general. agent as that knowledge imparted to him should be 
imputed to and bind the defendant. It must be admitted, we 
think, that the instructions contain correct propositions of law; 
and, notwithstanding the form of them is certified by counsel, we 
think they plainly and correctly state the facts upon which the 
rights of the parties depend. And we must be permitted to dis- 
pose of much of the argument of counsel for appellant upon notice 
and waiver of the conditions of the policy by a reference to the 
case of Yiele vs. Germania Ins. Co. (26 Iowa, 1), because that case 
disposes of nearly every debatable question in the case at bar. It 
has become the settled law of this state, and no one now questions 
its binding authority upon this court. Under the doctrine of that 
case, any condition of a contract of insurance may be waived by 
parol by the insurance company. The only question about which 
any controversy can arise, is whether the company had notice, and 
thereby waived the conditions. That is a question of fact; and, 
if the evidence warrants the finding that it did have such notice, it 
is an end of the case. And this depends upon the relation that 
Ayerst sustained to the company. 
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The evidence upon that question is as follows : It appears from 
the testimony of the secretary of the company that at one time 
Ayerst had control of the local agencies in the state. The witness 
further testified as follows: " He (Ayerst) examined business at the 
request of the secretary, and signed his own name to letters ap- 
proving risks at one time. He did this a part of the year 1883. 
Late in 1883 it was quite a part of his* business to pass on risks that 
were to be accepted. He assisted in examining the details of the 
business when in the office; that is, when he was not on the road." 
It further appears from certain letters sent out by the company, 
and signed by Ayerst as general agent, that he passed upon risks; 
and these letters were written near the time that it is shown that 
he had express notice of the erection of the new building. These 
letters, as well as letters written by the secretary, had letter-heads 
in which the name of Ayerst appeared as '* General Agent." It 
thus appears that, at the time when the notices was given to Ayerst, 
he was not only a general agent whose duties required him to 
superintend local agents, but he had authority to pass upon appli- 
cations for risks presented to the company at its office. 

It seems to us there can be no doubt that the jury were war- 
ranted in finding that notice to him was notice to the company. It 
ought to be stated, too, that this notice was given to the company 
before the renewal of the policy and the receipt of the insurance 
premium. ChiEtrged with this knowledge, the defendant ought not 
to be allowed to remain silent until the expiration of the policy, 
and renew it, and then repudiate the contract. It was its right to 
cancel its policy if it did not desire to carry the risk; and, as 
Ayerst had power to pass upon risks, he should have passed upon 
this one. It is no defense to claim that it does not appear that 
Ayerst was engaged in investigating this risk when he received 
the notice. The evidence shows that he had authority to pass upon 
risks generally, and notice to him was just as binding as if given to 
the secretary of the company. 

We think the judgment must be affirmed. 
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SUPREME COURT OP ILLINOIS. 



DWELLING-HOUSE INS. CO. 

BUTTERLY.* 

In an action npon a policy of fire insurance, where the defense is that all the 
property destroyed was covered by a mortgage which invalidated the 
policy, and evidence that the insured property was destroyed by fire and 
of its value is introduced, the objection that it is not shown the property 
destroyed was not covered by the mortgage cannot be raised for the first 
time in the supreme court. 

W. S. Habbebt and Geo. R. Dalet, for Appellant. 

Chables L. Easton, for Appellee. 

Sgholzield, J. 

This was aBsmnpsit by appellee against appellant, upon a policy 
of insurance covering certain buildings, live-stock, farm machinery, 
etc., which were destroyed by fire. Appellant pleaded that one of 
the conditions of the policy was forfeited by reason of the property 
insured having been incumbered by mortgage prior and subse- 
quent to the issuing of the policy, and no statement to that effect 
haying been indorsed upon the policy. Appellee, by permission of 
the court, replied double, alleging that it was not true that all the 
property insured was mortgaged; but that, while it was true that a 
portion of the property insured, and which was destroyed by fire, 
was mortgaged, appellee ought not to be precluded from recover- 
ing because appellant waived the requirement to have the exist- 
ence of the incumbrance stated in writing. Issue was joined upon 
these replications, and, by agreement of the parties, the cause was 
tried by the court vvithout the intervention of a jury. The court 
found for appellee, and assessed his damages at $2,500. Appellant 
moTcd for a new trial, which the court overruled, and rendered 
judgment upon its finding. An appeal was prosecuted from this 

• Deeliion r«nd«red. Jane 13, 1890.— From y. E. Reporter. 
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judgment to the appellate court of the first district, and that court 
rendered judgment affirming the judgment of the trial court, and 
from that judgment this appeal is prosecuted. 

No propositions of law were submitted to the trial court to be 
passed upon by it, and we have been unable to find any ruling in 
excluding or admitting evidence, over appellant's objection, to 
which exception was taken. There is therefore no question of law 
before us, and the questions of fact are disposed of by the judg- 
ment of the appellate court: Gould ys. Howe, 127 HI., 251, 19 
N. R Rep., 714; McDonald vs. Allen, 128 HI., 521. 21 N. E. Rep., 
537; Bank vs. Haskell, 124 HI., 587, 17 N. E. Rep., 59; Montgomery 
vs. Black, 124 HI., 57, 15 N. E. Rep., 28; Christy vs. Stafford, 123 
HI., 463, 14 N. E. Rep., 680. 

It is true appellant makes the point that there was no proof as 
to what property was lost, nor to which class or classes the property 
destroyed belonged, nor that there was any property destroyed 
which was not mortgaged. But this relates rather to the effect 
than to the tendency of the evidence. There was evidence of 
property destroyed by fire which was covered by the policy, and of 
its value, to which there was no objection. If it was not pertinent, 
that objection should have been made and insisted upon at the 
time. It cannot be urged for the first time in an appellate tribunal 
The effect of this evidence has been considered by both the trial 
and the appellate courts, and it presents no question for this court. 
The judgment is affirmed. 
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LOWER COURT DECISIONS. 



WARRANTY. 



Supreme Court of New Jersey. 



ANDERS 

SUPREME LODGE, KNIGHTS OF HONOR.* 

When, in an application for insnrance, the applicant, after answering 
numerous questions, used these words: *'I certify that the answers 
made by me," etc., ^* are true, in which there are no misrepresentations 
or suppression of known facts." agreeing that such statements should be 
a warranty,— Ae{<2 that, the language beinff ambiguous, it was to be 
taken most strongly against the insurer, and that tlie insured warranted 
the statements to l>e true only to the best of his knowledge. 

Abkbb Ealisoh, for Plaintiff. 

J. Fbane Fort, for Defendant, 

Beaslet, C. J. 

Motion for new triaL Suit upon a life policy of insurance. The 
policT was stated to be " upon condition that the statements made 
by said member [the insuredj in his petition for membership, and 
the statements made by him to the medical examiner, be made a 
part of this contract.** One of the clauses of the statement sub- 
scribed to the answers of the applicant for insurance was in these 
words, viz. : " I certify that the answers made by me to the ques- 
tions propounded by the medical examiner of Goethe Lodge," etc<, 
" which are attached to this application, and form a part thereof, 
are true, in which there are no misrepresentions or suppression of 
known facts ; and I acknowledge and agree that the above state- 
ment shall form the basis of the agreement with the Supreme 
liodge. Knights of Honor, and constitute a warranty. * * * The 
above questions are answered to my best knowledge and belief ; 
and I agree that should Ooethe Lodge," etc., " convict me of having 

• DMisloii Niid«r«d, Mareb a. 1999, ^ 
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willfully made a milistatement, such statement shall be deemed 
evidence of fraud on my part, and shall, from date of such conyic- 
tion, sever my connection with the order, and render all obligations 
of the Supreme Lodge to me null and void." The policy in suit 
was made by the Supreme Lodge. The defense was that one of 
the statements of the applicant for the insurance, to the medical 
examiner, was not true. 

The first question which has been certified to this court for its 
advisory opinion is whether the trial judge gave the proper con- 
struction and effect to the clause in the application made by Gk>tt- 
lieb Anders, the husband of the plaintiff, to the defendant for 
membership. 

The clause in the application thus referred to is in the words 
following, viz. : " I certify that the answers made by me to the 
questions propounded by the medical examiner of Goethe Lodge, 
No 1828, which are attached to this application, and form a part 
hereof, are true, in which there are no misrepresentations or sup- 
pression of known facts ; and I acknowledge and agree that the 
above statement shall form the basis of the agreement with the 
Supreme Lodge, Knights of Honor, and constitute a warranty." 

At the trial it was proved that one of the statements attached to 
the application was not true, and Mr. Justice Depue, who presided 
at the circuit, instructed the jury that such fact did not, proprio 
vigore, avoid the policy, but that to produce that result it must 
have been false to the knowledge of the applicant. This is the 
proposition the correctness of which is now challenged. But this 
court is of opinion that the construction adopted is the proper one. 
Li the interpretations of warranties of this class the judicial lean- 
ing is invariably against a literal rendering of the stipulation ; and 
in favor of construing the clause according to its spirit and purpqse. 
It is to be presumed that the parties dealt with each other in this 
particular, in good faith, intending to lay a reasonable basis for the 
promise to insure, and consequently it requires plain and unam- 
biguous terms to induce the court to conclude that it was the con- 
ventional purpose that the policy should be a nullity in case the 
assured had in his application unintentionally misstated a fact 
Lideed, the conditions of the present case appear to repudiate the 
hypothesis that it was the intention of these contractors to make 
the life of the policy dependent upon the absolute and exact verity 
of the truth of each of the statements in question. For example, 
the assured, when asked at what age his father died, answered, at 
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the age of seventy-five years. Now, on the theory that absolute 
truth is required, if it should be shown that the parent died a day 
or an hour before or after he had reached such designated age, the 
contract of insurance would be entirely void : and assuredly it is 
scarcely conceivable that such an agreement was either consciously 
offered on the one side, or consciously accepted on the other. 
There is nothing in the law that forbids persons from entering into 
such preposterous agreements if they see fit so to do ; but fortu- 
nately the principles of jurisprudence forbid the court from con- 
strucfcing them out of uncertain phraseology. And this we would 
do in the present instance by adopting the theory of the defense, 
for the language of the stipulation in question is plainly ambiguous. 
The words are : ''I certify that the answers made by me," etc., 
" are true, in which there are no misrepresentations or suppression 
of known facts." Upon the interpretation, as contended for by the 
defense, that the allegation that the answers are true means that 
they are absolutely true, it is obvious that the subjoined certifica- 
tion, that in such absolutely true answers there are no misrepre- 
sentations, becomes entirely nugatory. To give a consistent effect 
.to both branches of the clause it is necessary to read it in the sense 
that the answers are true to the extent of not being consciously 
false. This is the way in which a similar stipulation was treated 
in the Queen's bench in the case of Fowkes vs. Association, 3 Best & 
S., 917. There the policy provided " that if any statement," etc., 
" was untrue, or if the pdlicy made should have been effected by or 
through any willful misrepresentation, concealment, or false aver- 
ment whatsoever, * * * the policy should be void." The declar- 
ation which formed the basis of the contract contained the following 
stipulation, viz. : '' I do hereby declare that the above particu- 
lars are correct and true throughout. * * * And if it shall here- 
after appear that any fraudulent concealment or designedly untrue 
statement be contained therein," the policy ** shall be absolutely 
null and void." It will be observed that in the reported case the 
stipulation, if separated from its context, was to the effect that the 
policy was to be void if any of the statements on which it rested 
were untrue, but the court declared that the meaning of this par- 
ticular stipulation was to be gathered, not from the particular 
terms in which it was couched, but from such terms in their con- 
nection with the rest of the expressions of the contract, and that 
on the whole the contract, thus construed, rendered it clear that an 
untrue statement that would avoid the policy meant one designedly 
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untrue. And ifc should be also observed that in the case now in 
hand there is a further clause in the applicant's certificate that has 
an important bearing on the question above discussed. In a 
separate clause next but one below that containing the decla- 
ration that the answers are true, is a sentence in these words, viz.: 
"The above questions are answered to mjbest knowledge and 
belief; and I agree that should Goethe Lodge," etc., " convict me 
of having willfully made any misstatement, such misstatement shall 
be deemed evidence of fraud on my part, and shall, from the date of 
such conviction, sever my connection with the order, and render 
all obligations of the Supreme Lodge to be null and void." It 
seems to the court that this explicit declaration by the assured 
that he has answered the questions to the beet of his knowledge 
and belief must be held to exclude the idea that he has undertaken 
to answer them in a more unqualified manner. If his first state- 
ment was an engagement that his answers were absolutely true, no 
reason appears for the presence of this subsequent statement that 
such answers were but relatively true. In fine, the several parts of 
this contract will not consist unless upon the theory that the 
assured warranted, not the absolute truth of his answers but onlj^ 
their truth to the extent of his knowledge. With respect to the 
finding of the jury on the question submitted to them, whether the 
defendant knowingly made the answer which in actual fact was 
untrue, it is enough to say that the subject ha» been carefully 
examined by the court, and with the result that, if the verdict be 
wrong, it not so clearly wrong that it can be set aside. Let the 
rule be discharged. 
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SUPREME AND CIRCUIT COURTS, AND IN THE 
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¥\rom oeriified trawiciipis in our possession. 



SUPUEME COUUT OF THE UNITED STATES. 
GoTOBEB Tebh, 1889. 



In Error in the OircuU GouH of the United States for the Southetn 

District of Ohio. 



ROBERT HAMILTON, Plaintiff in Error. 

Vti. 

LIVERPOOL AND LONDON AND GLOBE INS. CO.,) 
OP Gbeat Bbitain.* 

The policy provided that, in case of difference as to the amonnt of loss or 
damage, it shonld be sabmitted to arbitrators, at the written request of 
either party, whose award should be binding as to the amount of loss, and 
until such appraisal was permitted the loss should not be payable; also, 
that the company reserved the right to take the whole or any part of the 
insured property at its appraised value. 

Held, That the stipulation not ousting the jurisdiction of the courts was 
valid and a condition precedent. 

• D«ol8lon rendered, May 19, 1890. 
VOL. XIX. -06. 
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Heldj That the party seeking enforcement of the policy mast show that he 
has doDe all within his power to carry such an agreement into effect. 

Heldj That, where the question, whether such request for arhitration had been 
made and refused, depended wholly on the correspondence between the 
parties, it was a question of law. 

Where the correspondence showed explicit and repeated requests for submis- 
sion on the part of the company, and a persistent refusal on the part of 
the insured, unless the legal powers of the appraisers were defined in ad- 
vance, and that the insured finally against the protebt of the company 
sold the goods before an award was ma<le. no action could be maintained 
on the policy for recovery of loss or damage. 

This was an action upon a policy of insurance, numbered 2,907,- 
224, against fire, for a year from September 5, 1885, upon a stock of 
tobacco in the plaintiff's warehouse at 413 and 415 Madison Street 
in Covington in the state of Kentucky. Among the printed " con- 
ditions relating to the methods of adjustment of loss and the 
payment thereof," were the following: — 

The tenth condition, after provisions relating to proofs of loss, 
certificate of a magistrate, summission to examination on oath, and 
production of books and vouchers and certified copies of lost bills 
and invoices, further provided : — 

'* When property is damaged, the assured shall forthwith cause it to be put 
in order, assorting and arranging the various articles according to their kinds, 
separating the damaged from the undamaged; and /shall cause an inventory 
to be made and furnished to the company of the whole, naming the quantity, 
quality, and cost of each article. The amouut of sound value and of the loss 
or damage shall be determined by agreement between the company and the 
assured; but if at any time differences shall arise as to the amount of any loss 
or damage, or as to any question, matter,, or thing concerning or arising out of 
this insurance, every such difiference shall, at the written request of either 
party, be submitted, at equal expense of the parties, to competent and impar- 
tial persons, one to be chosen by each party, and the two so chosen shall select 
an umpire to act with them in case of their disagreement; and the award in 
writing of any two of them shall be binding and conclusive as to the amount 
of such loss or damage, or as to any question, matter, or thing so submitted, 
but shall not decide the liability of this company; and until such prooft, 
declarations and certificates are produced, and examinations and appraisals 
permitted, the loss shall not be payable. There can be no abandonment to 
the company of the property insured, but the company reserve the right to 
take the whole or any part thereof at Its appraised value.'' 

By the eleventh condition — 

'' It is furthermore hereby expressly provided and mutually agreed that no 
suit or tustion against this company for the recovery of any claim by virtae 
of this policy shall be sustainable in any court of law or chancery, until after 
an award shall have been obtained fixing the amount of such claim in the 
manner above provided." 
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The answer put in issue the amount of loss; and set up that the 
plaintiff had not performed the conditions of the policy on his part; 
but had refueted to submit a difference between the pai-ties, as to 
the amount of loss, to appraisal and award as provided in the 
policy; and, against the defendant's protest, had sold the property 
insured, and deprived the de endant of its right under the policy 
to have an appraisal made and to take the property or any part 
thereof at its appraised value; and had thereby waived the right 
to recover under the policy. 

At the trial, the plaintiff offered evidence tending to prove the 
execution of the policy; a loss by fire on April 16, 1886, occasioned 
by the tobacco becoming saturated and impregnated with smoke, 
and thereby greatly damaged; and proofs of loss, in accordance 
with the policy. The only other evidence introduced was a corre- 
spondence between the parties at Cincinnati, the material parts of 
which were as follows : — 

April 23, 1886. Defendant to plaintiff:— 

" If any clftim for loss is to be made under policy No. 2,907,224 of this com- 
pany, you will be expected to conform strictly to the conditions of said policy 
respecting the method of presenting claims for loss; and no conditions of the 
policy, or rights of the Liverpool and London and Globe Itisnrance Company 
thereunder, are in any manner waived or abandoned by that company. You 
will, of course, understand the necessity of not removing or disposing of any 
part of said stock, upon which loss is proposed to be claimed, pending the 
settlement of the claim, unless by agreement with the insurance companies.'' 

April 24, 1886. Plaintiff to defendant:— 

'' It is necessary that I should have the room in which the property now is for 
the purpose of prosecuting my business. I propose to the company, furnish- 
ing it with the invoice of the cost or value of the property before the loss, to 
send the entire stock to be sold at auction.'' *' If this is not assented to by 
the company, I shall be obliged to remove the property from my warehouse 
and put it in storage; and, in my judgment, the expense attending it and the 
disposition of it will considerably increase the amount of the loss. The 
property is ready for examination by your company. I desire that such ex- 
amination as you wish to make shall be made at once, and that yon will advise 
me forthwith whether you assent to the sale of the property by public auction 
in the manner proposed as the fairest and most satisfactory mode of 
ascertaining its present value.'' 

April 24, 1886. Defendant to plaintiff:— 

''This company will be pleased to have your claim presented in due course 
and form, giving" (among other things) "the amount of loss or damage you 
claim on the whole, and also as against this company, as it may be necessary 
to have the stock appraised by disinterested appraisers after receipt of proofs. 
We cannot consent to its removal, unless it be at your own expense. It 
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should, if possible, be left where it is, thoagh there can be no objection to 
your removing it to some other warehouse at your own expense, where it 
can be readily inspected by appraisers. We cannot consei^ to your disposal 
of it by sale. The matter of determining the value or damage will be one for 
mutual conference and agreement." 

April 26, 1886. Plaintiff to defendant:— 

*'I inclose proof of loss under policy of your company, with invoice 
attached, in compliance with the requirements of the policy.*' " The property 
described and damaged has been invoiced and arranged, and is ready for 
examination by your company. Such examination must be made at once, for 
the reason that I am obliged to occupy the premises in the prosecution of my 
business, and each day of delay involves considerable loss and expense to me. 
As before advised, I propose to send the entire stock to be sold at public auction 
in a few days, whereof I will give you notice. It can be readily inspected in 
a short time where it now lies." 

April 27, 1886. Defendant's agent to plaintiff: — 

** I beg to acknowledge receipt of papers purporting to be proofs of loss 
under our policies 2,907,224 and 2,823,517. The same will have prompt ex- 
aminatiou and attention. Noting your purpose soon to sell the stock, permit 
ns to say that we protest against such dispositi* in of it at this stage, and 
against this ex parte way of determining the loss sustained. Conditions of 
our policy provide the manner and mode of determining the loss or damage; 
and we hereby formally demand an appraisal of the stock, as to value and 
damage, under each policy, each party to name a competent and disinterested 
party." 
April 27, 1886. Plaintiff's counsel to defendant: — 
''Mr. Hamilton is obliged, for the prosecution of his business, to remove 
at once the property covered by the insurance from his factory in which the 
property was insured." "1 do not find any provision in your policy restrict- 
ing the assured, under huch cir<'.umstances, from removing or selling the 
damaged property, if you claim that any such provision has that force, I 
should be glad if you should at once call my attention to it." '' The property 
covered by the policy above referred to will require at least two weeks from 
this date to remove and bring to sale, and during that time it wiU be subject 
to whatever examination you may wish to make." '' It does not occur to me 
that there can be any impediment in ascertaining the amount of the loss by 
an arbitration, in the manner provided by the policy, from the course which 
Mr. Hamilton indicates that he proposes to pusue " 

April 28, 1886. Defendant to plaintiff's counsel: — 

'' It may be sufficient to point out that the appraisement provided by the 
terms of our policies, in the printed clause referred to', contemplates the po6> 
sibility of the company exercising the right therein reserved to take property 
or any part thereof ' at its appraised value.' A sale of the property prior to 
such appraisement would deprive the company of this right. We have re- 
fused and still refnse to consent to any disposition of the property, prior to the 
appraisement, or to any ex parte method of fixing the amount of the loss, 



Digitized by 



Googk 



1890. , Hampton vs. Liverpool (k Lovdon dk Globe Ins. Co. H69 

which oar policies provide shall be determined ' by agreement between the 
company and the assured,' and by appraisement in case of difference. As to 
the removal of the property, your client has stated that the loss would 
thereby be materially increased. Yon will understand, therefore, that such 
additional loss would necessarily be borne by him, and not by the company 
whose protest against such removal has been made. The proposed removal is 
expressly designed by Mr. Hamilton for his own advantage in the ordinary 
prosecution of his business, and the indemnity furnished by insurance does 
not extend to losses snstained in that direction. We protest against this 
removal, furthermore, because it takes away from the view of the appraisers 
the actual surroundings, location, and condition of the property at the time 
difference of opinion arose, and would thus materially affect the judgmei it 
of the appraisers as to the loss sustained. We ask you for a direct answer to 
our request for an appraisement, and desire that any further communication 
be directed to that point only. You will please take noti^'e that any disposi- 
tion of tlie property by sale prior to the appraisement will be nnderatood and 
accepted by us as a refusal upon the part of your client to permit such 
appraisement and as a relinquishment of all claims under the policies of this 
company." 

April 28, 1886. Defendant and other insurance companies to 
plaintj^: — 

^*The undersigned, representing the several insurance companies against 
which you have made claim for loss under their respective policies of insur- 
ance upon stock in your tobacco factory, Nos. 413 and 415 Madison Street, 
Covingtcm, Ky., claimed to have been damaged by fire on April 16, 1886, beg 
leave jointly to take exception to the amount of claim made, and to demand 
that the question of the value of and the loss upon the stock be submitted to 
competent and disinterested persons, chosen as provided for in the several 
policies of insurance under which claim is made; and we hereby announce 
our readiness to proceed at once with this ap])raisement, so soon as your 
agreenieiit to the demand is declared. We further desire jointly to pro <*st 
againt the removal, sale, or other disposition of the property, until sn«'h an 
appraisement has been had, and to notify you that the insuring companies 
will in no way be bound by such ex parte action." 

April 29, 1886. Plaintiff's counsel to defendant and other insur- 
ance companies: — 

** Mr. Hamilton is not endeavoring to obtain any nufafr advantage or un- 
fair adjustment of his loss against the compunies. He has believed that, in 
view of the fact that the traffic in tobacco is so large in this f ity, an<l Kub- 
stantially all of it, at least 99 per cent of the leaf tobacco business, is trans- 
acted by sale at public auction, that a sale of this tobacco presented the fair- 
est mode of ascertaining its actual value as it stands. It is in substance and 
effect an appraisement in detail of every package by the entire trade in this 
city. But in view of the fact that the insurers seem to demand arbitration 
by arbitrators, and that you propose to select a competent person, which we 
understand to mean a man acquainted with the manufacture of tobacco, to 
act as arbitrator in your behalf, Mr Hamilton will accede to your proposi- 
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tion, upon the express understanding that the arbitrators selected shall have 
a full opportunity to examine the stock of tobacco, and that it shall then be 
sold at public auction, in order that it-s value thus ascertained, together with 
such other evidence as either party may desire to offer, may be presented to 
the arbitrators before they make their award." " If the proposed arbitration 
is satisfactory, will you at once inform me of the arbitrator selected by yon, 
and submit to me the form of agreement of arbitration which you propose T 
Mr. Hamilton will do the like in respect to the arbitrator selected by him." 

April 30, 1886. Defendant and other insurance companies to 
plaintiff's counsel: — 

" We must insist upon arbitration, in accordance with the terms of our 
several contracts, without importing into it any conditious as to the sale of 
the property. Such conditions would be incompatible with the provisions 
of our several policies of insurance and the rights of the insuring companies 
thereunder. As soon as Mr. Hamilton indicates his readiness to proceed with 
the arbitration called for, we will submit the name of an arbitrator, and also 
a form of agreement for arbitration." 

April 30, 1886. Plaintiff's counsel to insurance companies: — 

'Mr. Hamilton, and I in his behalf, deny that the arbitration in the man- 
ner indicated is in violation of the terms of any of the policies, or imports 
any condition into it which the insured is not entitled to insist upon, or 
which is incompatible with the provisions of the several policies of insurance, 
or the rights of the insurance companies thereunder. Mr. Hamilton is 
ready, and has directed me to express his readiness, to proceed at ouce with 
an arbitration, which, as he understands it, is in substantial compliance 
with the arbitration provided for in all the several policies." " I wish to say 
that, as I understand the expression in my letter of the 29th, that Mt' (the 
tobacco) ' shall then be sold at public auction, in order that its value thus 
ascertained, together with such other evidence as either party may desire to 
offer, may be presented to the arbitrators before they make their award,' 
does not in any wise call upon the companies to consent to a sale of the prop- 
erty. Mr. Hamilton is quite ready to take upon himself the responsibility of 
selling it. It simply requires that the arbitration shall be commenced before 
the sale, when the arbitrators may have an opportunity of examining the 
property, and that the award shall not be made until after the sale has 
taken place Hud the assured has had an opportunity to submit the result of it, 
with other competent evidence, to the arbitrators before the award is made." 

May 3, 1886. InSurance companies to plaintiff's counsel: — 
'* We herewith enclose a form of agreement for ' submission to appraisers,* 
Avhii h is in practical accordance with the conditions of the policies of the 
several companies, and which all the companieH are willing to sign and abide 
by the award reached thereunder. We must again decline to entertain your 
pn 'position that the arbitrators, after examining the stock, shall postpone 
their award until after the stock shall have been sold, when the result of 
such sale, with other evidence, shall be submitted to the arbitrators. We in- 
sist that the arbitration provided for in such case by our policies is in no 
sense a court for the hearing of evidence. The appraisers may, in their dis- 
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cretion, seek any evidence they deem necessary for their own full informa- 
tion, and the forming of their own judgments as to the value and damage of 
the goods ; but we insist that under the conditions of the several policies 
there can be no abandonment of the stock to the companies, and that after an 
award has been reached the companies have the right to take the stock in 
whole or in part at their appraised value. The compauies propose to stand 
upon the conditions of their policies, and decline all propositions looking to 
a waiver thereof, or adding new and inconsistent conditions thereto." 

The principal part of the form of submission to appraisers, en- 
closed in this letter, was as follows: — 

*• It is hereby agreed by Robert Hamilton, of the first part, and the several 
insurance companies, by their representatives, whose names are hereunto 

affixed, of the second part, that and shall appraise and 

estimate the loss by fire of April 16, 1886, upon the property of Robert Hamil- 
ton, as specified below and as liereinafter provided. In case of disagreement 
said appraisers shall select a third, who shall act with them in matters of 
difference only. The award of said appraisers, or any two of them, made in 
writing in accordance with this agreement, pnrsuant to the terms of the pol- 
icies, shall be binding upon both parties; but it is understood that this agree- 
ment and appraisement are only for the purpose of fixing the sound value of 
the property before the fire, and the loss or damage thereon occasioned by 
said fire, and shall not waive, invalidate, or terminate the right of the insurers 
to take said property at its appraised value, or any other rights of either 
party hereto, but the same are to be construed solely by reference to said 
policies." 

May 4, 188G. PlaintiflTs counsel to insurance companies: — 

*' There can be no misunderstanding as to the position taken by the compa- 
nies and the assured in this matter. Ist. I understand the companies demand 
that appraisers be selected by the companies and the assured, who shall esti- 
mate the loss by their own judgment and without hearing the testimony of 
witnesses who may be called by either party, and that the parties shall be 
bound by their rei)ort or award as to the amount of tlie loss thus made. This 
Mr Hamilton declines to do. 2d. Mr. Hamilton is willing that the companies 
jointly, or as they may arrange between themselves, shall make their own 
appraisement throngh their own appraisers of the value of the stock, and 
that they whall jointly, or either of them with the consent of the rest, have the 
right to take the stock, in whole or in part, at their appraisal. 3d. Mr. Ham- 
ilton has made and makes no claim to abandon the property, and he has 
ma<le and makes no claim that tlie companies Khali consent to the sale by him 
of the damaged stock." 

Enclosed in this letter, and signed by the plaintiff's counsel, was 
the following : — 

''To the Liverpool and London and Globe Insurance Company and the 
companies jointly acting with it in respect to the loss sustained by Robert 
Hamilton on the property in Nos. 413 and 415 Madison Street, Covington, 
Ky. : Mr. Hamilton demands of the several insurance compauies an arbitration 
of the amount of the loss sustained upon the goods covered by fire, on the 16th 
of April, and will select an arbitrator to represent him in pursuance of the 
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provisions of the policy, it being stipulated in the agreement for arbitration 
that the several companies and the assured shall be duly notified of the time 
of the hearing by the arbitrators, and that the arbitrators shall hear all com- 
petent legal testimony that may be offered by either party, as well as person- 
ally examine the damaged goods, in considering and awarding the amount of 
the loss.'* 
May 5, 1886. Insurance companies to plaintiffs counsel: — 
''Your communication of the 4th is at hand. We have nothing to add to 
our letter of the 3d ; and if, a« we are made to understand, Mr. Hamilton de- 
clines to consent to a form of ' submission to appraisers' that does nut provide 
for the introduction of ' all competent legal testimony that may be offered by 
either party' f under which provision, as you have repeatedly declared, Mr. 
Hamilton would seek to present evidence based on a sale of the property), 
we must accept your communication as a refusal to comply with our request 
and with the conditions of the policies of insurance, which are clearly incom- 
patible with your wishes in the matter." 

May 7, 1886. Insurance companies to plaintiff's counsel: — 
''Eeferringto your letter of the 4th. setting foi*th your understanding of 
the position taken by the two parlies, permit me, on behalf of the companies, 
to take exceptions to your first statement, to wit : *I understand the compa- 
nies demand that appraisers be selected by the companies and the assured, 
who shall estimate the loss by their own judgment and without hearing the 
testimony of witnesses who may be called by either party, and that the par- 
ties shall be bound by their report or award as to the amount of the loss 
thus made.' This does not correctly state our ])08itic>u, wliich remains now 
as stated in our comniunicati<»n of the 3d, to wit: *The appraisers may, in 
their discretion, seek any evidence they deem necessary for their own full 
information.' What we do object to and protest against is the sale of the 
goods, or the consideration by the appraisers of evidence founded on that 
fact or result. If the form of * submission to appraisers ' we submitted con- 
tains any provision or condition limiting or defining the duties of the ax>- 
praisers and not prescribed by the several policies, each company will submit 
its own form, as we desire and demand a submission free from any conditions 
imposed by either party." 
May 8, 1836. Defendant to plaintiff's counsel: — 
" On behalf of the Liverpool and London and Globe Ins. Company, we de- 
mand an appraisal of the value of and damage to the goods insured under our 
policies Nos. 2,823,517 and 2,907,2*24, issued to Robert Hamilton, of Covington, 
Ky., as the same could not be determined by. mutual agreement between us, 
and we take exceptions to the amount of loss and damage as stated in your 
claim. We herewith submit a form of agreement of submission to appraisers 
which we deem in strict accordance with the terms and conditions of our pol- 
icies, and upon your assent thereto will be prepared to name our appraiser." 
The form enclosed in this letter did not materially vary from 
that enclosed in the letter of May 3, 1886. 
May 10, 1886. Plaintiff's counsel to defendant: — 
" In view of the number and diverse provisions of the several policies upon 
Mr. Hamilton's property, and of what has transpired, I do not conceive that 
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the several companiea are now entitled each to demand a separate snbmisHion 
to arbitration by Mr. Hamilton. It does not seem to me that any provinion 
in the policies of your company provides for a submission to appraisers in 
the manner expressed in the form of agreement enclosed ; and I have already 
expressed in the correspondence, upon the joint demand of all the companies, 
my reasons for this opinion, and my objections to this form of submission." 

May 13, 1886. Defendant to plaintiff:— 

'^ Objecting to the amount of your claim for loss and damage under policies 
2,623,517 and 2,907,224, we demand, according to condition ten of the policies, 
that the differences which have arisen between us as to sound value and loss^ 
or damage to the goods covered by said policies shall be submitted, at equal ex- 
pense between us, to competent and impartial persons, one to be chosen by each 
party, and the two so chosen shall elect an umpire to act with them in case 
of their disagreement. We name as our appraiser Wm. Spear, of St. Louis, 
and upon the naming of your appraiser we will meet you to sign an agree- 
ment embodying the provisions of our policies without any conditions. 
Please take notice that this company reserves the right to take the Tvhole or 
any part of the property insured at its appraised value ; and you are further 
notified that until such an appraisal is permitted and had, our loss, if any, 
will not be payable." 

May 15, 1886. Plaintiffs counsel to defendant: — 

**Mr. Hamilton adheres to the position taken by h'm in the joint corre- 
spondence between the insurers and Mr. Hamilton and myself in his behalf. 
Mr. Hamilton has acted upon the conclusion reached in that correspondence, 
and I do not understand that your company proposes to change its own atti- 
tude as taken in that correspondence." 

May 20, 1886. Plaintiffs counsel to defendant. Enclosing a notice 
in a newspaper of the sale by auction on May 29, 1886, at the plaint- 
iffs warehouse in Covington, of the tobacco insured by the policy 
in suit. 

June 3, 1886. Plaintiffs counsel to defendant : — 

**Mr Hamilton has disposed of the property claimed to have been damaged 
in the fire of April 16, by sale at public auction, in pursuance of the notice 
communicated to your company. If your company really deisire to submit to 
arbitration the question of the amount of loss sustained by Mr. Hamilton, 
notwithstanding all that has transpired, Mr. Hamilton is quite ready now to 
submit that question to competent and impartial arbitrators. He simply de- 
mands, the arbitrators being chosen, that in the agreement for submission it 
shall be provided that the company and the assured shall be notified of the 
time of the hearing of the arbitrators, and that the arbitrators shall hear all 
competent legal testimony that may be offered by either party, and that a 
reasonable time shall be prescribed within which an award shall be rendered." 

June 7, 1886. Defendant to plaintiffs counsel: — 
** As you have, in spite of our protest, sold and scattered the goods, so that 
an appraisment within the terms of our policies is now impossible, and have 
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thereby deprived us of our right to take the property or any part thereof at 
its appraised value, we must accept your action as a refusal to accede to our 
demand for submission of the differences that have arisen between us. By 
the course pursued, Mr. Hamilton has, in our judgment, waived any rights 
he may have had under the policies, and this company will stand upon its 
legal rights in the premises.^' 

The court, after the case had been argued, instructed the jury 
that it appeared from the evidence that the defendant requested 
the plaintiff in writing to submit the amount of his loss or damage 
under the policy to competent and impartial persons, and the 
plaintiff refused so to do; and instructed the jury to return a ver- 
dict for the defendant, which was accordingly rendered. The 
plaintiff excepted to these instructions, and, after judgment on the 
verdict, sued out this writ of error. 

Mr. Justice Gray (after stating the case as above). 

The conditions of the policy in suit clearly and unequivocally 
manifest the intention and agreement of the parties to the contract 
of insurance that any difference arising between them as to the 
amount of loss or damage of the property insured shall be sub- 
mitted, at the request in writing of either party, to the appraisal of 
competent and impartial persons, to be chosen as therein provided, 
whose award shall be conclusive as to the amount of such loss or 
damage only, and shall not determine the question of the liability 
of the company; that the company shall have the right to take the 
whole or any part of the property at its appraised value so ascer 
tained; and that until such an appraisal shall have been permitted, 
and such an award obtained, the loss shall not be payable, and no 
action shall lie against the company. The appraisal, when re- 
quested in writing bv either party, is distinctly made a condition 
precedent to the payment of any loss, and to the maintenance of 
any action. 

Such a stipulation, not ousting the jurisdiction of the courts, 
but leaving the general question of liabihty to be judicially deter- 
mined, and simply providing a reasonable method of estimating 
and ascertaining the amount of the loss, is unquestionably valid, 
according to the uniform current of authority in England and in 
this country: Scott vs. Avery, 5 H. L. Cas., 811; Viney va Big- 
nold, 20 Q. B. D., 172; Delaware & Hudson Canal vs. Pennsylvania 
Coal Co., 50 N. Y., 250; Reed vs. Washington Ins. Co., 138 Mass., 
572, 576; Wolff vs. Liverpool & London & Globe Ins Co., 21 Vroom, 
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453; Hall vs. Norwalk Ine. Co., 57 Conn., 105, 114. The case 
comes within the general rule long ago laid down by this court: 
'' Where the parties, in their contract, fix on a ceiiain mode bj 
which the amount to be paid shall be ascertained, as in the present 
case, the party that seeks an enforcement of the agreement must 
show that he has done everything on his part which could be done 
to carry it into effect. He cannot compel the payment of the 
amount claimed, unless he shall procure the kind of evidence re- 
quired by the contract, or show that by time or accident he is 
unable to do so:" United States vs. Robeson, 9 Pet., 319, 327. 
See also Martinsburg & Potomac Kailroad vs. March, 114 U. S., 549. 

Upon the evidence in this case, the question whether the de- 
fend^int had duly requested, and the plaintiff had unreasonably re- 
fused, to submit to such an appraisal and award as the policy 
called for, did not depend in any degree (as in Uhrig vs. Williams- 
burgh Ins. Co., 101 N. Y., 362, cited for the plaintiff) on oral testi- 
mony or extrinsic facts, but wholly upon the construction of the 
correspondence in writing between the parties, presenting a pure 
question of law, to be decided by the court: Turner vs. Yates, 16 
How., 14, 23; BUven vs. New England Screw Co., 23 How., 420, 
433; Smith vs. Faulkner, 12 Gray, 251. 

That correspondence clearly shows that the defendant explicitly 
and repeatedly in writing requested that the amount of the loss or 
damage should be submitted to appraisers in accordance with the 
terms of the policy; and that the plaintiff as often peremptorily re- 
fused to to this, unless the defendant would consent, in advance, 
to define the legal powers and duties of the appraisers (which the 
defendant was under no obligations to do), and that the plaintiff 
throughout, against the constant protest of the defendant, asserted, 
and at last exercised, a right to sell the property before the com- 
pletion of aji award according to the policy, thereby depriving the 
defendant of the right, reserved to it by the policy, of taking the 
property at its appraised value, when ascertained in accordance 
with the conditions of the policy. 

The court therefore rightly instructed the jury that the defend- 
ant had requested in writing, and the plaintiff had declined, the 
appraisal provided for in the policy, and that the plaintiff, there- 
fore, could not maintain this action., 

If the plaintiff had joined in the appointment of appraisers, and 
they had acted unlawfully, or had not acted at all, a different 
que*stion would have been presented. Judgment affirmed. 
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SUPREME COURT OP MINNESOTA. 



CARGILL AND Others \ 

us. '. 

MILLERS & MANUFACTURERS' MUTUAL \ 
INS. CO., OF Minneapolis.* / 

A policy on ** elevator bailding and additions " covers an adjoining storage 
warehouse, two and a half feet distant, attached to it by boards, and into 
which the grain was carried by spouts from the elevator. 

A provision that the loss shall be payable in a specified time after notice re- 
fers to the informal notice, and not to the furnishing of formal proofs. 

Dickinson, J. 

Action upon a policy of fire insurance, the property insured be- 
ing described in the policy as a '' steam-power elevator building, 
and additions, with porches and platforms attached, including en- 
gine and boiler house. * * *»» o^^ ^f ^-j^^ questions in the case 
is whether the policy covered a warehouse standing near the ele- 
vator. The warehouse stood within two and a half feet of the ele- 
vator building, and was of about the same size as the elevator. 
The two buildings were fastened together by strips of board — 
about twenty in number — nailed upon each building. The ware- 
house was used exclusively for storing grain, which was first re- 
ceived into the elevator and then spouted into the warehouse 
through two spouts which extended from one building to the 
other. The grain was taken from the warehouse by a conveyor 
running under the warehouse and elevator. No grain was received 
into or discharged from the warehouse except through the elevator, 
the warehouse being thus used as a part of the elevator, for the 
storing of grain received into the elevator. 

The further fact is shown that the only means of entrance to the 
warehouse was by a window which was reached by a, ladder, or 
by cleats nailed on the side of the building. The court below 

• Opinion filed, January iO. 1880. 
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trying the case without a jury, considered that the warehouse was 
covered by the policy. We concur in this construction of the pol- 
icy. The warehouse served the same purpose, and no other, as a 
bin in the elevator building. It was used as a part of the elevator, 
and was so connected with it, that, in view especially of this use, it 
must be considered as having been intended by the parties to be 
included in the designation, "elevator building and additions." 
By the terms of the policy it was provided that, "in case of loss, 
the assured shall forthvdth notify the secretary in writing, and 
shall, as soon as may be, render to the company a particular state- 
ment in writing, signed and sworn to by him, of the property lost 
or damaged, the value of the same," etc 

All losses shall be paid within sixty days after the first meeting of the board 
of directors or executive committee held subsequent to notice as aforesaid of 
such loss. 

The policy also contained this stipulation: — 

It shall be optional with the company to repair, rebuild, replace, or restore 
the property lost or damaged within a reasonable time, giving notice of 
their intention to do so within thirty days after the receipt of the ptoofs 
herein required. 

The loss occurred on the twentieth day of September. On the 
same day, notice of the loss was communicated to the defendant 
by telegraph, and two days after by letter. 

Proofs of the loss were not made until December 22d, and this 
action was commenced December 24th. The executive committee 
met twice each month. It is contended that the action was prema- 
turely brought; that there was no right of action until sixty days 
after the meeting of the dii*ectors or executive committee, subse- 
quent to the furnishing of the proof of loss. No suggestion is 
made that the proof of loss was too tardily made. The notice of 
the loss, which the insured is required by the policy to give in 
writing "forthwith," upon the occurrence of a loss, and the state- 
ment or proof of loss to be rendered " as soon as may be," are dis- 
tinct : Chandler vs St Paul F. & M. Ins. Co., 21 Minn., 86, 87; 
Killips vs. Putnam F. Ins. Co., 28 Wis., 472. The one is essentially 
a notice, and is so designated in the requirement to " notify " the 
secretary; the other, which in the policy is called a statement, is 
not of the character of a mere notice. In the law of insurance it 
has come to be known as the "proof of loss," or "preliminary 
proof." and is elsewhere in the policy referred to as " the proofs 
herein required." The most natural, if not the necessary, construe- 
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tion of the instrumeDt, is to read the words '' notice as aforesaid of 
such loss/' as referring to the notice of loss, and not to the proof 
of loss. This construction is further supported by the principle 
which requires us to construe liberally in favor of the assured those 
provisions of the contract made for the benefit of the insurer and 
expressed in a form deliberately selected by it: Chandler vs. St 
Paul F. & M. Ins. Co , 21 Minn., 85; Loy vs. Home Ins. Co., 24 
Minn., 315. 

The terms of the policy with respect to rebuilding are not nec- 
essarily inconsistent with this construction. 

The assured is required, ''as soon as may be," to present his 
proof of loss. If this should be done within thirty days after the 
loss occurred, there would remain thereafter at least the full period 
limited — thirty days — before the obligation to make payment 
would mature, within which time the insurer might exercise its 
election to rebuild. A delay for a period much exceeding thirty 
days, in making the proof of loss, might leave less than thirty days 
after that event within which the election to rebuild should be ex* 
ercised, in order to avoid an action to recover payment. But the 
embarrassments of such a case are not such as to warrant the con- 
clusion that the computation of time with respect to payment was 
intended to be made with reference to the time of the furnishing 
of the proofs of loss, in the face of the explicit provision which 
makes the notice of loss to determine the time of payment. The 
order refusing a new trial is afi&rmed. 



SUPREME JUDICIAL COURT OF MAINE. 



LANCY BT AL. 

vs, 

HOME ms. CO.*J 

A x>olioy of fire insurance upon a dwelling-house becomes void when the riak 
is materially increased by non-occupancy without the consent of the in- 
surer. 

Deoiclon rendered, liwoh U, 1890 
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S. S. HACKETr,/yr Plainfiffs, 

Edmund F. Webb and Appleton WEBB,/"r Defendant .^.^ 

Peters, C. J. 

The question of recovery for a loss by fire under this policy is re- 
ferred to the court as a question of law and fact. Th^ defenses set 
up are the statute of limitations, a want of proof of loss, and in- 
creased risk occasioned by non-occupancy. The title is also ques- 
tioned. It is doubtful if any proof of loss was ever sent to the com- 
pany, or to any of its agents. We need not consider any of the 
questions argued, however, excepting that of non-occupancy, which 
will be decisive of the case. 

It is agreed in the policy that, ''should the premises become 
vacant or unoccupied, without notice to and consent of the company 
in writing, the policy shall be void." 

The insurance was for $300 on the house and $200 on barn. The 
buildings were of a poor class, situated on a cheap farm, in a re- 
mote settlement, without near neighbors, in the town of Pittsfield. 
The buildings were insured in January, 1885, and burned down in 
April next afterwards. It is well enough proved that the premises 
were not occupied at the time of the fire nor had they been for 
weeks before, and that the tire was incendiary. The plaintiffs feel 
assured that they know who set the fire. No notice was given that 
the house wpuld be vacated, nor assent asked by the insured. 

By statute of this state, mere non-occupancy does not create a 
forfeiture of the policy. The company must show that the risk was 
materially increased by the non-occupancy. We think the facts in 
this case do show it. We all know that old, dilapidated buildings 
on the roads, in secluded places, are exposed to some risk of de- 
struction by fire from their very situation. In all probability the 
torch would not have been applied to these buildings had they been 
occupied at the time. The increased risk was fatal to the safety of 
the property. The result shows it. It behooves men who take 
policies to pay some heed to the conditions contained in them. 
The plaintiffs were not aware of the provisions in this policy, and 
suffer only from their own neglect to comply with them. 

Judgment for defendants. 

Walton, Virgin, Libbey, and Haskell, JJ., concurred. 
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8UPKEME COUUT OF INDIANA. 



NORWICH UNION FIRE INS. SOCIETY > 

m, 

GIRTON.* 

The insured accepted the repayment of the premium in fuJl settlement of the 
loss, and mirrendered the policy. 

Held, That he must first rescind the settlement and offer to return the money 
before a suit will be sustained to recover the amount of loss, though the 
settlement was procured by fraud on the part of the company. 

A retention of the policy by the company, and refusal to settle or adjust the 
loss, is a waiver of proofs. 

It is not necessary that the foreman of the jury should attach that designa- 
tion to his signature of special fiudiugs where it is attached to his 
signature of a general verdict. 

Baker <& Baesb, far Appellant. 

H. C. DoDOE, for Appellee. 

Olds, J. 

This was a suit to recoTer for a loss under an insurance policy 
issued to appellee by appellant. There were two items covered by 
the policy, — one of $500 on a general stock of notions and millinery 
goods; the other $200 on household goods. This suit is for the 
loss of the notions and milUnery goods. The complaint alleges the 
destruction of the property by fire, and then it alleges that the 
plaintiffs, the appellee, '' had performed all the stipulations and 
conditions of said policy on his part to be performed, except to 
furnish proof of said loss to defendant, which proof of loss plaintiff 
did not furnish because of that within five days after said loss 
occurred, said defendant well knowing said loss, and having been 
notified thereof by plaintiff, without the knowledge or consent of 
plaintiff obtained possession of said policy, and notified plaintiff 
that it (defendant) would not adjust, settle, or pay said loss, or any 
part thereof, and has ever since said time retained possession of 

• DeoUion rendered, Jane 4, 18v<0. 
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8aid policy, and refuses to do anything or take any steps looking 
towards ascertaining, adjusting, settling or paying said loss; and 
since said obtaining possession of said policy, and refusing to 
adjust or settle as to said loss, more than sixty days have elapsed; 
and therefore plaintiff says that on the 15th day of June, 1885, 
defendant became indebted to plaintiff in the sum of $500." The 
appellant filed a motion to make the complaint more specific, 
requiring the plaintiff to state (1) whether the alleged waiver of 
proofs of loss was oral or in writing; (2) what officer or agent of 
defendant waived or undertook to waive proofs of loss by plaintiff, 
for that defendant had many officers and agents, and could not 
from the complaint tell what officer or agent made the waiver 
pleaded. The court overruled the motion, to which ruling 
appellant excepted, and the question is properly presented, and 
the ruling is assigned as error. 

There was no error in overruling this motion. The complaint 
alleged that the appellant had been notified by tbe appellee of the 
loss, and the appellant took possession of the policy, and refused 
to adjust or pay the loss, and notified appellee that it would not 
adjust or pay the same. Under this state of facts, the appellee 
had the right to believe that proof of loss was unnecessary, and 
would be of no avail, and it was a waiver on the part of the 
appellant, and it is estopped from setting up such breach of the 
policy: See 2 Wood, Ins. (2d. Ed), §445; Assurance Co. vs. State, 
113 Ind., 831; Insurance ( o. vs. Sweetser, 116 Ind., 370; Insurance 
Co. vs. Kranich, 36 Mich., 289. 

The complaint in this sait declared upon the policy. The 
appellant filed an answer in five paragraphs. The fifth paragraph 
avers that after the loss a controversy arose as to the liability of the 
defendant, and that, to compromise and settle all questions of lia- 
bility, the defendant paid and plaintiff accepted seven dollars in 
cash, in consideration of which plaintiff surrendered the policy, 
and released all causes of action arising thereon; which said release 
was in writing, and is made a part of said paragraph of answer, 
and is in the following words and figures: — 

Bristol, Ind., April 20, 1885. 
Received of the Norwich Union Fire Insnrance Society of London, England 
seven dollars, the same being the original premium on the within policy, 
which policy is hereby surrendered to said society, and fully compromised 
and settled, and all claims for loss or damages forever waived. 
[Signed] L. H. Girton. 

Witness: H. H. Hobbs, John H. Yiroil. Per C. H. Girton. 

Vol. zix.— 56. 
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The appellee replied to the fifth paragraph of answer by a 
denial under oath; also replied to said paragraph of answer in 
another paragraph of reply, alleging that at the time of the loss 
plaintiff was sick and unable to transact business; that defendant's 
agent Hobbs proclaimed in the neighborhood that plaintiff set fire 
to his own property; that he came with the town marshal to 
plaintiff's house, and threatened plaintiff with arrest unless he 
,would surrender the policy and receipt the same as paid; that 
plaintiff was unconscious, and his wife, because of fear for plaintiff's 
safety, surrendered the policy, and signed the receipt set out in 
the fifth paragraph of answer, and took the seven dollars; that, 
when plaintiff ascertained this, he refused to accept, and he never 
has accepted, said seven dollars. There were other paragraphs of 
answer and reply. The cause was submitted to a jury for trial, 
and the jury returned a general verdict for the appellee, assessing 
his damages at $500, with interest from time of first suit at 6 per 
cent. At the request of the appellant, the court submitted inter- 
rogatories to the jury to be answered in case they agreed upon a 
general verdict, and the jury returned the interrogatories and 
answers. It is objected by counsel for appellee that the interroga- 
tories cannot be considered, for the reason that they are not prop- 
erly signed by the foreman. The record shows the interrogatories 
and answers to have been returned by the jury, and they are signed 
by John J. McDonald, but the word "foreman " is not added to his 
name, but his name is properly signed as foreman to the general 
verdict. This objection we do not think is well taken. It is 
clearly manifest that the interrogatories were properly submitted 
to the jury, and answered by them, and signed by the foreman. 
The interrogatories and answers are as follows: — 

(1) Did not the defendant, by its agent, pay on April 20, 1885, to the wife 
of the plaintiff, and in his presence and with his knowledge and consent, the 
sum of seven dollars f Answer. Yes. (2) Did not the plaintiff's wife, at the 
request of plaintiff, sign the settlement receipt or release which is copied in 
the fifth paragraph of the defendant's answer f A. Yes. (3) Did not the 
plaintiff, before the release as written on the policy of insurance, and the 
money paid therefor, state to defendant's agent that he was able to attend to 
the business f A. Yes. (4) Were any threats used by the defendant or its 
agents to induce the plaintiff to accept the seven dollars and execute the 
release written on the policy? A. Yes. (5) If you say any threats were used 
by the defendant or its agents, state just what the threats were in full. A. 
By threatening to sue for the recovery of the policy on the ground of burning 
hts own goods. (6) Was the plaintiff induced or procured to execute the re- 
lease written on the policy of insurance, and to accept the seven dollars, by 
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any false representations or fraud on the part of the defendant or its agents f 
A. Yes. (7 1 If you say in answer to the last question there were false repre- 
sentations or fraud, state every such representation or fraud. A. By stating 
to plaintiff that he had heard people say that he had burned hiH own stock of 
goods, and that he was of the same opinion. (8) Has the plaintiff at any 
time before he brought this suit offered back said seven dollars paid to his 
wife for him ? A. No. (9) Has not the defendant been in the possession of 
said policy of insurance from the time it was released until the bringing of 
this suitf A. Yes. (10) Did the plaintiff at any time before this suit was 
brought ever notify the defendant, or any agent of defendant, that he 
repudiated said settlement and release, and that he rescinded said release and 
settlement f A. No. (11) Was not the seven dollars paid for said release and 
settlement used for household expenses of the plaintiff f A. Yes. 

The appellant moved for a judgment on its special finding not- 
withstanding the general verdict. The motion was overruled, and 
the appellants excepted, and the question is properly saved and 
presented to this couit. It is contended by the appellant that the 
court erred in overruling the motion. In this ruling there is 
manifest error. The interrogatories and answers thereto show 
that after the loss the appellant's agent visited the appellee, con- 
tending that the appellant was not liable to pay the loss for the 
reason that appellee had destroyed his own property, and made a 
settlement, and paid appellee the seven dollars, the amount of 
premiums appellee had paid upon the policy, or, rather, paid it to 
the wife of appellee by appellee's direction, and with his directions 
she signed a receipt in settlement for the loss and surrendered the 
policy. Though there may have been fraud on the part of the 
appellant in obtaining that settlement, while the settlement stands 
unrescinded no action can be maintained on the policy. Appellee 
cannot retain the benefit of the compromise and sue on the original 
contract. He must at least rescind, or offer to rescind, and tender 
back the money received on the contract of settlement, before he 
can bring suit on the policy. He cannot ignore such settlement, 
and bring suit on the policy. The case of Insurance Co. vs. 
Howard (111 Ind., 544) is very much like the one under considera- 
tion. In that case a compromise was made, release executed, and 
policy surrendered in consideration of $25, and it was claimed that 
the settlement and release had been procured from the insured 
while laboring under physical and mental distress, by the false and 
fraudulent representations of the company's agent. It was held 
that an action could not be maintained on the policy while the con- 
tract of settlement remained unrescinded, though the compromise 
may have been procured by fraud. In the case of Gates vs. Bales 
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(78 Ind., 285), the same doctrine is onunoiated. In this case the 
money was paid to the wife of the appellee, and the receipt exe- 
cuted by her in the name of the appellee, and he is as much bound 
by it as if he had received the money and signed the receipt in 
person. The appellant also moved for a venire de novo, for the 
reason that the verdict is so defective, uncertain, and ambiguouB 
that no judgment can be rendered thereon, and that the verdict 
does not assess appellee's damages, which motion was overruled, 
and exceptions reserved, and judgment rendered in favor of the 
appellee for $542.50. Appellant also moved for a new trial, assign- 
ing various reasons, which motion was overruled, and exceptions. 
As the judgment will have to be reversed for the error in overruling 
appellant's motion for judgment on the interrogatories and answers 
thereto, notwithstanding the general verdict, it is unnecessary to 
consider the other questions presented. In the opinion of the 
court, justice will be best subserved by a reversal of the judgment, 
with instructions to grant a new trial. Judgment reversed, at 
costs of appellee, with instructions to the court below to grant a 
new trial, and for further proceedings not inconsistent with 
this opinion. 



SUPREME COURT OP KANSAS. 



GERMANIA FIRE INS. CO., op New York City,^ 

THOMPSON.* 

Whert' a builder oontraots with the owner of lots to fumifih the material, and 
erect thereon a house, and said builder, desiring a contractor's insurauoe 
on the building, goes with the owner to an insurance agency, and makes 
application for such insurance, and the agents issue a policy in the name 
of the owner, and insert therein a clause, ''contractor's insurance for 
thirty days,'' and the intention is to indemnify the contractor against loss 
by fire for thirty days, and at the expiration of that time indemnify the 
owner against loss by fire on said building for three years, held, that 
such a policy may be enforced for the benefit of the builder. Held, aUo, 
That, to explain and give effect to such a policy, oral evidence may be 
resorted to. 

• DeoiMion rend«red. ApHl 4, 1890. 
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ScBOOOfi & GiBsoK and Babnuic, Reubeks & Ames, for Plaintiff in 
Error. 

J. O. Fife, for Defendani in Error, 

STRiLMG, C. 

This action was brought in the District Court of Wyandotte 
County, by George W. Thompson, upon a policy of insurance, to 
recover a loss by fire. George W. Thompson contracted with one 
F. A. Couch to furnish the material and erect for said Couch a 
six-room house, and turn it over in a completed state, for $1,250. 
When the house was nearing completion, Thompson thought it 
best to procure a contractor's insurance thereon. He spoke to 
Mr. Crouch about it, and together they went to the office of Messrs. 
Boddington & Foster, insurance agents. Mr. Thompson, the 
plaintiff below, made his desire known to the agents, telling them 
all about the status of the building, his interest therein, and the 
time he thought necessary in which to complete and turn oyer the 
house to Crouch, and asked for insurance in the sum of $750 for 
thirty days. He questioned them to ascertain the cost of that 
amount of insurance for the time stated. They told him, if Couch 
would insure his interest in the building with them, they could 
put both in one policy, and thus his insurance would come cheaper. 
Mr. Crouch was consulted, and said that an*angement would suit 
him; whereupon the agpnts said they would draw a policy to Mr. 
Crouch for the term of three years, with a contractor's insurance 
for thirty days. Mr. Thompson said he did not know about such 
matters, but, if that was the way to do, it was all right, and offered 
to pay his premium; but the agent said he had not figured out 
the amount of his premium; that he (Thompson) might settle with 
Crouch for his part of the premium, and they would settle the 
whole matter with Mr. Crouch. Thompson then asked when his 
insurance would commence, and they replied, "At once, — this 
minute." The agents then explained that his contractor's risk 
commenced then, and run for thirty days, when it would expire, 
and Mr. Crouch's risk would then commence, and run from the end 
of the thirty days for the lifetime of the policy. The policy was 
written up by Mr. Boddington, one of the insurance firm, on the 
2d or 3d day of December, 18S4, but was not dated, on account of 
his being called away, until the 16th of the month. A day or two 
after Thompson and Crouch were at the insurance office, and made 
their application for insurance, Mr. Crouch, who bad before this 
deeded his lots on which the h^use so insured was erected to one 
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Grier as security for money loaned of Grier, saw Mr. Foster, one 
of the said firm of insurance agents, and informed him of the fact 
that the lots were deeded to Grier as security, and told him he 
might make the interest he had in the policy payable to Mr. Grier. 
The policy, however, was never changed. At the time Thompson 
and Crouch made their application for insurance, Crouch informed 
the agents that he did not have the money with him to pay his 
premium. Boddington said: "That is all right. We have money 
matters between us, and we can fix that all right." Afterwards, 
and after the loss occurred. Crouch paid the premium to Mr. Bod- 
dington. The fire which resulted in the loss occurred the night of 
December 31st, and within the thirty days during which the con- 
tractor's risk in favor of Thompson ran. Thompson furnished the 
defendant below with proof of his loss within the time allowed by 
the policy. The case was tried by the court and a jury, and a 
verdict rendered for the plaintiff for $897.27. Defendant inter- 
posed a motion to set aside the verdict, and for a new trial. Motion 
overruled. And the defendant comes here with its case made, 
assignmg quite a number of errors, but seems to rely on only two 
of them, since but two questions are discussed in the brief; and in 
fact several of the errors assigned raised the same question, based 
upon separate exceptions taken at different stages of progress in 
the trial below. 

The first question wt will consider is the one raised by the excep- 
tion to the ruling of Abe court on the defendant's objection to any 
evidence being recefived under the petition in the case. This 
question is also raiETed by a demurrer to the petition, and the ruling 
of the trial court thereon, which was excepted to; but, as the 
objection to the reception of evidence raises the whole question, 
and that is the one discussed in the brief of plaintiff in error, we 
will take the matter in the same order. The question raised under 
this assignment of error is, does the petition state a cause of action in 
favor of the plaintiff below, George W. Thompson, and against the 
defendant below ? The plaintiff in error asserts that it does not, 
and bases his assertion upon the fact that the policy, which is 
att\ched to the petition of the plaintiff below, and made a part 
thereof, and upon which the suit is founded, shows that it was 
issued to F. A. Crouch, and promised to indemnify him against 
loss or damage by fire; and nowhere in said policy does the name 
of Thompson, the plaintiff in the action, appear, nor does such 
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policy anywhere, by its terms, promise to indemnify him (Thomp- 
son) against loss or damage by fire. An examination of the third 
amended petition satisfies us that the plaintiff in error is mistaken; 
that the petition does state a cause of action in favor of the plaintiff 
below, and against the defendant below, and that the court, there- 
fore, committed no error in its ruling complained of. It is true 
that the policy, upon its face, discloses a contract of insurance 
between the company and F. A. Crouch; but it also discloses 
something more. It contains the words, "with a contractor's 
insurance for thirty days." These words are wholly unnecessary 
and superfluous, so far as any insurance to Mr. Crouch in said 
policy is concerned. They can have no relation to his contract 
with the company. We must presume these words were included 
in said insurance policy for some purpose. The plaintiff in error 
insists that they were incorporated in said policy for the purpose 
of indicating that other and separate insurance was consented to 
by the company. That view eliminates Mr. Thompson, plaintiff 
below, from the case entirely; and that is the construction con- 
tended for by the counsel for the plaintiff in error, who in their 
brief intimate that, growing out of Thompson's conversation with 
the agents of the company, he may have an oral contract or policy 
with said company upon which he might make a claim for his loss, 
and, if not paid, sue and recover. But the words, **with con- 
tractor's insurance for thirty dajs," are not of themselves sufficient 
for the purpose of allowing other insurance. If inserted in the 
policy for that purpose, they need to 'be supplemented in order to 
give them that effect. If for that purpose, how much other insur- 
ance is allowed ? There is nothing in the words to indicate the 
amount of other insurance allowed. The amount of other insur- 
ance allowed is as material as that other insurance is allowed at all. 
It would seem, even from an inspection of the policy, that it is no 
more rational to say that the words under consideration mean 
simply that other insurance is allowed, than that they have the 
effect claimed for them by the plaintiff in error. But the petition 
alleges that the policy sued on was issued for the express purpose 
of insuring Thompson on a contractor's risk for thirty days, and 
that the words, " with a contractor's insurance for thirty days," 
were inserted in said policy with the intention of reaching that 
result This allegation, coupled with the fact that the meaning of 
the policy sued on is not clear, — in fact, it is so ambiguous that, to 
give it effect for any purpose contended for by either party in the 
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case, it must be explained, — Pleads us to conclude tbat the objec- 
tion to the reception of evidence under the petition was properly 
overruled. 

The next question is, is it proper, in order to explain and give 
effect to the words, •* with a contractor's insurance for thirty days,'* 
to allow the introduction of parol evidence ? We think it is. Not 
for the purpose of changing or altering, by diminishing or 
enlarging the contract of the parties, which may not be done, but 
for the purpose of learning what the real contract of the parties is» 
for the purpose of making clear the contract, which upon its face 
is uncertain and ambiguous: CKnton vs. Insurance Co , 45 N. Y., 
454; Simpson vs. Eimberlin, 12 Ean., 679. Where a contract is 
susceptible of two constructions, evidence of the surrounding 
circumstances, and the conversation of the parties relating thereto, 
is admissible to enable the court and jury to arrive at its true 
meaning: Babcock vs. Deford, 14 Kan., 408; Mason vs. Ryus, 26 
Ean., 464. We do not think the oral evidence contradicts the 
written contract. It simply explains and gives effect to the con- 
tract, that without it is unintelligible. 

Plaintiff complains that the court permitted the plaintiff below 
to open his case after the overruling of a demurrer to the evidence^ 
and introduce additional testimony. The opening of the case, for 
additional testimony, after a demurrer to the evidence is overruled, 
is not error. The statute (paragraph 4370, Gen. St., 1889) makes 
this a matter of discretion with the trial court: Cook vs. Univer- 
sity, 14 Ean., 548; Railroad Co. vs. Dryden, 17 Ean., 279; Railroad 
Co. vs. Reecher, 24 Ean., 228; Mason vs. Ryus, 26 Ean., 467; 
Oberlander vs. Confrey, 38 Ean., 462. 

The plaintiff charges that the jury were permitted by the court 
to separate during the trial, without the usual admonition. When 
the plaintiff below rested his case the defendant below demurred 
to the evidence. The demurrer was heard and overruled, and 
counsel passed up to the court the instructions they wished. At 
this point the court permitted the jury to separate, without having 
first admonished them as required by statute. The record shows 
that the separation was but for a few moments, while the judge 
examined the instructions. There is nothing to show that the jury 
left the court-room, even; nor anything to show that anything 
transpired during such separation to in any manner affect the rela- 
tion of any of the jurors to the case. The separation of the jury 
without the statutory injunction was an irregularity, but we do not 
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think it in any way prejudiced the plaintiff's case; and as, under 
our code, it is only material error that we can notice, we cannot 
disturb the action of the trial court upon this ground. 

We haye now examined all matters alleged as error in the record 
before us, and conclude that the judgment of the district court 
ought to be affirmed; and such is our recommendation. 

Per Oubiam. — ^It is so ordered; all the justices concurring. 



SDPREME COUET OF MICHIGAN. 



BREISENMEISTER 

SUPREME LODGE K. OF P. OF THE WORLD.* J 

Notice by a benevolent society that, under the plea of general issuei it will 
claim that the certificate was procured by false representations to the 
medical examiner and concealment as to health is sufficient to admit 
evidence of specific disease of insured. 

Evidence of the physician that he was the family physician and attended 
professionally, and as to the number and time of his visits, is not privi- 
leged. 

The question of privilege may be raised by the plaintiff in a suit on a benefit 
certificate. 

Statements in proofs of death waive the privilege only so far as they refer to 
the special matter claimed to be privileged. Objections to the evidence 
of a physician must be made before the evidence is admitted. 

Waiver of a privilege upon the first trial is not a waiver upon a subsequent 
trial. 

D. F. GuDDEN, for Appellant 

Wm. Look and H. F. Chipman, for Appellee. 

Champlin, C. J. 

This is an action brought by the beneficiary named in a benefit 
certificate issued by the Endowment Rank of the Knights of Pythias 
on the 21st day of September, 1887. Herman Breisenmeister made 
application for membership in the Endowment Rank on August 16, 
1887, and was examined and admitted to membership, and died on 

* Decision rendered, June 37, mo. 



Digitized by LjOOQIC 



890 Report of Dedsiona. Wet., 

February 22, 1888. He named his wife as beneficiary, who is the 
plaintiff in this suit. After her husband's death, she presented a 
claim for the amount of the endowment, and also furnished the affi- 
davits and certificates of proof of death, burial, and standing in 
subordinate lodge and section, together with the necessary legal 
papers for the proper payment of the claim. Among the affidavits 
was that of David Henderson, M. D., who deposed that he was a 
regular practicing physician; that he had known Herman Breisen- 
meister about two months; that the cause of his death was endo- 
carditis complicated with dropsy; that the duration of his last ill- 
ness was about six months; that the complications and prime cause 
of death was the above-named dropsy, which he considered as a 
cause, together with valvular disease of the heart; that he knew of 
no habits of deceased, or mode of life, which predisposed him to the 
disease, or the complications thereof, which resulted in his death. 
The following questions and answers were contained in the affi- 
davit : " Did the deceased use intoxicating liquors ? If so, to 
what extent, and what was the effect thereof upon the cause of 
death ? None." The supreme lodge refused to pay the claim, and 
this suit was brought; and, under the plea of the general issue, 
defendant gave notice that it would insist in its defense that said 
benefit certificate was issued under and by reason of a certain ap- 
plication njade by Breisenmeistcr, which was a part of the contract, 
wherein it was agreed that any untrue statement in said applica- 
tion or to the medical examiner, or any concealment of facts touch- 
ing the health or expectancy of life of Breisenmeister, should work 
a forfeiture of all the rights of said Breisenmeister, his heirs and 
beneficiaries, under and by virtue of said certificate, and said 
Breisenmeister in said application, willfully, and for the purpose of 
procuring said certificate, made false and untrue statements in 
said application and to the medical examiner, and concealed mat^ 
rial facts concerning his health and expectancy of life, and that 
said medical certificate was procured by falsehood and fraud and 
deceit, and was void. 

Upon the trial the application was introduced in evidence on the 
part of the defendant, without objection, from which the following 
interrogatories and answers signed by the applicant appear: — 

Have you ever beea predisposed to or had any of the following diseases : 
Apoplexy, asthma, bronohitls or habitual cough, diseases of the heart f No. 
Have you ever had, or have you now, any other disease or infimity than 
above mentioned f No. Are you aware of anything regarding your health, 
habits, circumstances, or family history, not already stated, that should be 
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known in order to fairly estimate the risk upon your life ! No. Have you 
ever been liable to cough, difficulty of breathing, habitual expectoration, 
pain in the chest, or any other pulmonary symptoms, or palpitations of the 
heart f No. Are you willing that your family physician should, in the in- 
terest of the Endowment Rank, give it all the information in his power re- 
garding your physical condition, habits, and general health ? Yes. Give the 
name of your family physician. Has none. Never was sick. 

The proof of death was also read in evidence by counsel for de- 
fendant. Dr. David Inglis was then produced and sworn in be- 
half of defendant, and testified as follows: * I reside in Detroit. 
Am a practicing physician. Have practiced mj profession about 
fifteen years. Was practicing my profession in the city of Detroit, 
in the month of August, 1887, and have been since that date. I 
knew Herman Breisenmeister during his life-time. Duiing the 
month of August, 1887, 1 was called to see Mr. Breisenmeister pro- 
fessionally, also in the month of July. The first record I have of 
being called to see Mr. Breisenmeister was the 27th of January, 
1887. I treated him at that time for nervousness, the result, as I 
believe, of using too much alcohol. I believe at that time I made 
a diagnosis of his physical condition entirely. I did not discover 
any disease aside from that I mentioned. I was there to see him 
on the 17th of February. At that date he was in the same condi- 
tion. I urged him to give up the use of alcohol. He was getting 
himself into a state of extreme nervousness at that time, and I 
urged him that he should swear off, and I believe he did. And 
then, in February, I found that he had been using alcohol again, 
and I gave him another talking to; and then I saw him no more, 
as far as my recollection goes, or as far as my notes go, until the 
i26th of July. I then found that he was suffering from heart diffi- 
culty. I don't know that I can tell you better what sort of physical 
condition he was in than by giving you the memorandum that I 
made on the 3d of August, about a week later. .1 have that mem- 
orandum, just as I made it on that day. It was that he was suffer- 
ing from palpitation,— the cardiac area increased; that means to 
say that the sack inclosing the heart — the size of the heart — was 
larger than natural. He was suffering from very great shortness 
of breath. The trembling was less; that is to say, this nervous 
trembling that he had before. As far as my memory serves me, 
that was about the condition I found on the 26th of July. He was 
confined to his house at that time. Sometimes he was in bed, and 
sometimes around the house. He was able to work in this way. I 
have had this experience with him about that time, — ^that I would 
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go to see him, and find that he had gone to the shop. In other 
wordB, while he suffered from shortness of breath, he was a man of 
a good deal of endurance, and did not seem to comprehend his own 
condition; and the result was that I hare gone on some occasions^ 
and found that he was not at home. After that I treated him 
right along, from that time till— well, the last record that I have 
here was the 31st of January, 1888. From the 26th daj of July» 
when I diagnosed his case as heart disease, until the 31st of Janu- 
ary, 1888, the heart difficulty continued more or less uniformly, and 
gradually there set in a condition of dropsy. I am not able to give 
you the date when that dropsical condition set in, but it was some 
time afterwards. ^ Question. Was that dropsica] condition due to 
the difficulty of the heart? Answer. I think it was. (Mr. Chip- 
man. Objected to as incompetent and irreleyant, and also on the 
ground of privilege, and also on the ground that the plea, and the 
notice under the plea, is not sufficiently specific to permit them to 
put this testimony in.)" The court sustained the objection upon 
the ground of privilege, but did not pass upon the sufficiency of 
the notice, and this branch of the objection is insisted upon here* 
The witness was then asked the following hypothetical question : 
" Q. Doctor, if you find a patient suffering from difficult breathing 
and palpitation of the heart on a given day will that patient nec- 
essarily be conscious of those difficulties? A. Yes, sir. I said 
yes, but the yes ought to be qualified. It is entirely possible for a 
person to be entirely unconscious, and still be in a state of palpita- 
tion and difficult breathing. A man might lie in a state of stupor, 
and not be conscious of those conditions. Q. But, if he were not 
in a state of stupor, would he be conscious of those difficulties ? 
A. O, yes." He further testified: '' I have attended other members 
of bis family. I had been his family physician. I attended Mr. 
Breisenmeister from the 26th of July up to the 31st of January." 
After cross-examining the witness, counsel for plaintiff asked that 
all the testimony of Dr. Inglis be stricken out, except the hypothet- 
ical question, under the prohibition of the statute. The court 
made the following ruling : " The evidence may be stricken out, 
because the physican cannot be allowed to give evidence. All the 
testimony of the doctor except the one hypothetical question may 
be stricken out, except the fact that he was a physician." 

The statute under which this ruling of the court was had reads 
as follows: — 
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No i>eT8on duly authorized to practioe physic or sargery shall be allowed to 
disclose any infoTmation which he may have acquired in attending any 
patient in his professional chara<'ter, and which information was necessary 
to enable him to prescribe for such patient as a physician, or td do any act for 
him as a surgeon. How. St. Mich., § 7516. 

This statute covers all information which Dr. Inglis acquired by 
observation, while in attendance upon Mr. Breisenmeister, of his 
condition or ailments, which in any manner enabled him to pr^ 
8cnbe for him, as well as to communications made to him by his 
patient: Briggs vs. Briggs, 20 Mich., 34. But the statute does not 
cover information or knowledge acquired which is not necessary to 
enable the physician to prescribe for his patient, and which in- 
formation or knowledge was not communicated to him by his pa- 
tient. All disclosures by the patient to his physician respecting 
his ailments are privileged, whether they are necessary to enable 
the doctor to prescribe for him as a physician or not. Thus in 
Scripps ve. Foster (41 Mich., 748), it was held that the object of the 
statute is to prevent abuse of the confidential relations existing be- 
tween the physician and his patient, and is for the protection of 
the latter, and, where the relation is such that no conlidence is re- 
posed, there is none to be abused: People vs. Glover, 71 Mich., 
303. In Brown vs. Insurance Co. (65 Mich., 306), Dr. Kinney was 
the company's physician who examined the applicant at the time 
the apphcation was made for insurance, and it was held that he 
might testify to what the applicant told him as to her physical 
condition. In the case last cited the applicant, in answer to ques- 
tiond contained in the application, said that she was last sick nine 
or ten years ago, of typhoid fever, and was attended by Dr. Hen- 
derson. It was held that Dr. Henderson might be inquired of as to 
whether or not he had attended the applicant, or treated her for 
typhoid fever; that such testimony was not in the prohibition of 
the statute, as the fact of treatment or non-treatment for this dis- 
ease in this case was not a matter of privilege upon which the 
plaintiff could insist. And it was also held that false answers to 
the questions contained in the application avoided the policy, and 
the jury should have been so instructed. The fact that a doctor is 
the family physician of the insured, and the fact that he attended 
the insured professionally, and the dates and number of his visits, 
are each and all facts which are not within the prohibition of the 
statute, and to which the physician may be permitted to testify. 
Dr. Inglis had testified to the dates and number of his professional 
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vidits upon Mr. Breisenmeister both before and after be made ap- 
plication to defendant, and that he bad been bis family physician; 
and this portion of his testimony should not have been stricken 
from the case if, under the pleadings, it wa^i admissible at all. In 
Insurance Co. vs. Crampton (43 Mich., 421), it was held that a no- 
tice, given with the plea of the general issue, that the defendant 
would give in evidence that the plaintiff was guilty of fraud in 
procuring the insurance, was sufficiently detinite to permit defend- 
ant to show a fraudulent overvaluation of the property insured, by 
a cross-examination of the plaintiff who offered himself as a witness 
in his own behalf. It was there held that it is sufficient if such a 
notice fairly apprises the plaintiff of the defense that will be set 
up. The whole question of notice under the plea of general issue 
was gone over in Cresinger vs. Beed (25 Mich., 450); and the rule 
laid down in Rosenbury vs. Angell (6 Mich., 508), aud McHardy vs. 
Wadsworth (8 Mich., 349), was approved. In those cases it was 
said that the sole test of the sufficiency of a notice is that it shall 
apprise the plaintiff of the nature of the defense relied on, so that 
he may be prepared to meet it, and to avoid surprise on the triaL 
In the case now under consideration the notice is very general, but 
it apprises the plaintiff of the nature of the defense relied upon ; 
and, inasmuch as the record contains no intimation that the plaint- 
iff was at all surprised by the testimony introduced, we think the 
court was light in laying no stress upon that part of the objection, 
and shall consider tbe notice sufficient. 

As the ruHng of the court in striking out the testimony above 
designated as admissible will necessitate a new trial, it is proper 
that we should pass upon some other assignments of error 
relied upon by counsel for defendant. The assignee of a benefic- 
iary is entitled to raise the question of privilege concerning the 
physician's testimony: Edington vs. Insurance Co., 67 N. Y., 185. 
The statements in the proofs of death furnished by claimant is a 
waiver of the privilege only in so far as the statements therein con- 
tained refer to the subject-matter claimed as privileged. It is 
competent to read such proofs of death and last sickness and cause 
of death in evidence as bearing upon the truthfulness of the an- 
swers contained in the application. Counsel for defendant also 
claims that such a privilege as exists under the statute may be 
waived, and that it was waived in this case by permitting Dr. 
Inglis to be examined and testify as to the ailments of Breisen- 
meister, and his treatment of him, without objection, and that it 
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was too late, after the testimonj was admitted, to move to strike 
it out on the ground that it disclosed coniideDtia] communications. 
Counsel is right in this position. The privilege must be claimed 
before the testimony is admitted, or it ceases to be a privilege, and 
is waived, where no objection is made to the introduction of the 
testimony. It is a personal privilege, and the party entitled to the 
protection which the statute gives cannot stand by without objec- 
tion, and experiment upon the result of permitting the testimony 
to remain in the case if it is favorable to him, or moving to strike 
it out if it is unfavorable. It was held in Grattan vs. Insurance 
Co. (92 N. Y., 274), that where a party had waived the privilege at 
one trial, he could claim it upon a new trial of the same case; and, 
if the court had merely struck out such testimony as would be 
privileged upon another trial, it should not favor a reversal, for the 
reason that, if such ruling was the only error, it would be futile to 
order another trial. But the court struck out too much, and the 
ruling included testimony which was relevant to the question 
whether the answers given to the questions in the application 
were true. In the case of McKinney vs. Railroad Co. (104 N. Y., 
352), the court s^ems to have taken an opposite position, and, al- 
though the case of Grattan was called to its attention, it overruled 
that case without mentioning the fact, the court broadly stating: 
" There is no principle or authority for holding, after a consent to 
publish such information has been properly given, and the evil, if 
any, consummated, that the privileged person can again raise the 
objection." The decision is based upon the Code of Civil Proced- 
ure, which declares that the information acquired by a physician 
in his professional capacity shall not be disclosed unless the pa- 
tient expressly waives its prohibition. Sections 834, 836, Code. 
That argument was that, " after its publication, no further injury 
can be inflicted upon the rights and interests which the statute 
was intended to protect, and there is no further reason for its en- 
forcement. The nature of the information is of such a character 
that, when it is once divulged in legal proceedings, it cannot be 
again hidden or concealed. It is then open to the consideration of 
the entire public, and the privilege of forbidding its repetition is 
not conferred by the statute. The consent, having been once 
given and acted upon, cannot be recalled; and the patient can 
never be restored to the condition which the statute, from motives 
of pubHc policy, has sought to protect." It seems to me that the 
argument loses sight of one of the rights conferred by the statute. 
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Privilege includes both the secarity against publication, and the 
right to control the introduction in eTidence, of such information 
or knowledge communicated to or possessed by the physician. 
The latter right exists although the former has ceased to be of any 
benefit. The public may know; but shall the jury be permitted to 
receive and weigh testimony derived from a source which the law 
has put the seal of silence upon, unless released by the party who 
alone has the right to say whether that particular witness shall be 
the medium of conveying such knowledge to the jury? For 
instance, the party may have disclosed to a third person all that 
he has to his physician. Now, while his admissions may be 
proved in a proper manner by such third person, they cannot be 
proved by the physician against the objection of the party. The 
privilege conferred is that the physician shall not disclose or testify 
to those matters which the statute inhibits without the consent of 
the party to whom the privilege is extended, and this objection 
may be interposed whenever and as often as the party's rights may 
be affected by proffered testimony, if the objection be timely made: 
McConnell vs. City of Osage (Iowa), ante, 550. In a new trial the 
testimony is placed before a new jury, and I think the Grattan 
Case lays down the better rule. 

As to the point raised by defendant's counsel pertaining to an 
answer which had been evidently first written *' I have," and after- 
wards the word ** No " written over it, the answer as at first written 
being true and the other false, we think was submitted to the jury 
by the court under proper instructions. A question not answered 
raises no inference for or against the person signing the applica- 
tion. It is the same, in effect, as if no question had been asked. 
The judgment must be reversed, and a new trial granted. The 
other justices concurred. 
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SUPREME COURT OF WISCONSIN. 



BINGHAM ET AL. 

us. 
INSURANCE CO. OF NORTH AMERICA.*/ 

Where the policy is surrendered by the InBured, who agrees to wait for the 
nneamed premium, the cancellation is com pie te, though no such premium 
is refunded or tendered as stipulated for in the contract. The stipulation 
may be waived. 

Where the uncontradicted evidence of the agent was that the insured in- 
quired as to the amount of the return premium and made a memorandum 
of it, a finding that the agent did not inform the insured as to the amount 
was against the evidence. 

Finches, Lynde & Miller, fnr ApjyellanL 

Gabriel Bouck, for ReapundentH, 

Cassoday, J. 

This action is to recover damages for loss under a policy of insur- 
ance issued by the defendant to the firm composed of the plaintiffs^* 
upon the buildings and personal property therein described, in the 
aggregate sum of $2,500, for the period of one year, commencing 
March 17, 1887, and ending March 17, 1888. The property was 
destroyed by fire September 17, 1887. The policy contained the 
following clause : — 

The policy may also be at any time canceled by the company, on refunding 
or tendering to the assured, his, her, or their agent or representative, a rata- 
ble proportion of the premium for the time unexpired. 

The answer was to the effect that the policy was surrendered, 
given up, and canceled on or about August 16, 1887, and before the 
fire. At the close of the trial the jury returned a special verdict, in 
which ten questions were answered, to the effect that the plaintiffs 
were the owners of the property insured when insured and at the 
time of the loss; that the defendant's local agent notified the plaint- 
iffs that the defendant proposed to cancel the policy, and requested 

* Dectilon rendered, October 16, 1889. 
VOL. XIX.— 57. 
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them to retom it to him, and thereupon the plaintiff Perrin agreed 
to return the policy; that, in pursuance of such request, the plaint- 
iffs did return the policy to the local agent 6n or about August 16, 
1887; that the defendant's local agent did not, at any time before 
the fire and after the return of the policy, inform the plaintiff Per- 
rin of the amount of unearned premium, nor did said agent ask for 
credit for such unearned premium, and Perrin did not agree to give 
him credit therefor; that the amount of the plaintiff's loss on the 
buildings insured was $4,000; that the plaintiffs loss on personal 
property insured was $40,000; that the defendant never paid or 
tendered payment of the unearned premium; that the plaintiffs 
were entitled to recover $2,670.54 as damages, if anything. There- 
upon the plaintiffs moved the court for judgment upon the special 
verdict as returned, and the same was granted. From the judg- 
ment entered thereon in favor of the plaintiffs, the defendant brings 
this appeal. 

Under the clause of the policy contained in the foregoing state- 
ment, the defendant was at liberty at any time before the loss to 
cancel the policy, on refunding or tendering tx> the plaintiffs or 
their agents or representative a ratable proportion of the premium 
for the time unexpired. It is conceded, in effect, that the property 
insured was located at Iron wood, Mich., where the plaintiffs re- 
sided; that the plaintiffs procured the policy through the defend- 
ant's agent, Dickinson, located at New London, Wis., some two hun- 
dred miles distant from Ironwood; that the plaintiff Perrin had 
'formerly been the defendant's local agent at New London, and was 
succeeded by Dickinson, who still owed him several hundred dol- 
lars on his purchase of the business; that about August 1, 1887, the 
said local agent informed the plaintiff Perrin, at New London, that 
the defendant's special agent had ordered him to cancel the policy, 
and requested him (Perrin) to bring the policy down to New Lon- 
don for that purpose, which Perrin then and there agreed to do; 
that August 16, 1887, Perrin brought the policy down to New Lon- 
don, and gave it to the agent through his office window or door. 
Eight of the ten several questions constituting the special verdict 
were answered by the consent and agreement of counsel, and 
hence were not submitted to the jury. The only questions sub- 
mitted to the jury were the following: " (3) Did Dickinson, at any 
time before the fire and after the return of the policy, inform Per- 
rin of the amount of unearned premium ?" " (5). Did Dickinson 
ask for credit for such unearned premium, and did Perrin agree to 



Digitized by 



Google 



I8y0.] Bingham et ah vs. Ins. Co. of N rth America. 899 

f»ive him credit therefor ?" Under the charge of the court each of 
these questions was answered by the jury in the negative. 

It appears from the undisputed testimony of Dickinson that, at 
the time the policy was returned to him, he, in effect, marked it 
'< Canceled," and sent it to the defendant's general agent at Erie, 
Pa., and also entered in the books of the company at New London 
a statement to the effect that the policy was canceled, with the 
several amounts of the premium paid, and the earned premium and 
the unearned premium. Dickinson also testified, in effect, that at 
the time he requested Perrin to bring the policy to New London 
the latter replied that he was going up to Ironwood, where the 
policy was, and that he would then get it, and bring it down, and 
that that would give him time to look up some more insurance; 
that when Perrin returned to him the policy he told Perrin that he 
had no funds then on hand to pay him the return premium ; that, 
if it would not make any difference with him, he would like to have 
him wait for such payment until the next month; that he wanted 
to pay all he could on the note Perrin then held against him; that 
Perrin replied, ** All right," and inquired the amount of the return 
premium, which he then gave him, and he made a memorandum of 
it; that a short time afterwards he met Perrin in the street about 
meal-time, and told him it would be necessary for him to sign a 
cancellation receipt; that Perrin thereupon directed him to sign 
the plaintiff's name to the receipt for him, which he did; that he 
never paid to the plaintiffs the return premium, and never offered 
to pay it until after the fire, when he told Perrin he would pay him 
the amount, which he refused to take. This testimony of Dickin- 
son was mostly disputed by Perrin, who was the only witness on 
the part of the plaintiffs. But, in addition to the conceded and un- 
disputed facts already mentioned, Perrin in effect admittted that 
two or three days after he left the policy with Dickinson he met the 
latter on the street, and told him " about the return premium, and 
spoke about paying it at some future time;" that Dickinson then 
spoke about having a note to pay him (Perrin), and about the 
amount of the return premium, and his paying it at a future time, 
but did not say when, nor appoint any particular time; that he did 
say, however, that "he would pay it sometime in the future" 
From these admissions and the testimony of Dickinson it was con- 
clusively established on the trial that before the fire and after the 
return of the policy the latter informed Perrin of the an ount of 
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the unearned premium. The answer of the jury to the conlrary, 
therefore, is against the evidence. 

The court charged the jury, among other things, in effect, that 
the £fth question, quoted above, was the vital question in the case. 
That it was composed of two parts. First, did Dickinson ask for 
credit? and, secondly, did Perrin agree to give it? That upon 
those questions there was more or less conflict between Perrin and 
Dickinson, the only two witnesses in the case, which it waA their 
duty to reconcile, if they could, and, if not, determine on which 
side the truth lies. That the policy was not canceled '' until the 
unearned premium was actually received or tendered to the plaint- 
iff, or its payment was waived by the plaintiff." That " to constitute 
an agreement the minds of both parties must meet. That means, 
gentlemen, that one man cannot make an agreement alone; that 
both must understand the agreement alike, and must assent to that 
agreement; or, to use the term the law uses in such a case, the 
minds of the parties must meet upon the subject of the agreement." 
" That to answer the fifth question * Yes,' You must find that Dick- 
inson asked Perrin to give him credit therefor, and that Perrin 
gave Dickinson credit therefor, to wit, for such unearned premium, 
to which I add the following: No particular form of words is neces- 
sary to establish such an agreement or understanding, but you 
must find from the evidence that Dickinson made substantially that 
proposition, and that Perrin assented to it. " Under these instruc- 
tions and the conceded facts, it is manifest that the jury must have 
answered the fifth question in the negative, upon the theory either 
that the policy continued in force unless the unearned premium 
was actually received by or tendered to the plaintiffs, or such pay- 
ment expressly waived by them; or else that Dickinson did not ex- 
pressly ask for an extension of the time for the payment of the 
return premium, and that Perrin did not expressly grant such ex- 
tension. The undisputed facts are to the effect that the special 
agent of the company had ordered Dickinson to cancel the policy; 
that some two weeks prior to its return Perrin was informed of 
such direction, and requested to return it for that pui-pose, and 
agreed to do so; that in pursuance of such request and agreement 
he did return it for such cancellation; that, knowing he was en- 
titled to the return premium as a condition precedent to such can- 
cellatioD, he delivered the policy to Dickinson, without exacting 
any condition whatever; that either then or two or three days af- 
terwards Dickinson informed Perrin of the amount of such return 
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premium, and the fact that he had a note to pay to Perrin, and 
asked that the time of the payment of such return premium be 
extended to some future time, and that Perrin made no objection 
whatever to any of such requests. Upon this conceded state of 
facts, is it possible to bold that there was no cancellation of the 
policy ? The defendant had the absolute right, under the contract, 
to cancel the policy at any time on refunding or tendering the re- 
turn premium. That done upon proper notice, and the cancella- 
tion would be complete without any surrender of the policy. 
The surrender of the policy, therefore, was the voluntary act of the 
plaintiffs. They had the absolute right to exact the payment of 
such return premium as a condition precedent to such surrender. 
They did not make any such exaction, but voluntarily surrendered 
the pblicy without any condition, upon its being demanded for the 
Tery purpose of cancellation. They at least acquiesced in a request 
of the local agent for a postponement of the time for the payment 
of such return premium after being informed of the amount, with- 
out any objection or hesitation. 

This is a simple contract of insurance. The facts in relation to 
such cancellation transpired long prior to the loss. The contract 
was still executory. It has always been competent for the parties 
to such a contract to subsequently modify, waive, dissolve, or an- 
nul the same by parol: Brown vs. Everhard, 52 Wis., 207; McNish 
vs. Reynolds, 95 Pa. St., 486. In Hillock vs. Insurance Co. (54 
Mich., 531), the facts and the clause of the policy involved were 
quite similar to the case at bar; and in the opinion of the court by 
Oooley, C. J., it was held that *' a partner's consent to the cancella- 
tion of an insurance policy in which the firm is interested is con- 
clusive on the firm, and a formal surrender of the policy is unim- 
portant, except as evidence of the cancellation. Transactions vnth 
referemse to the cancellation of an insurance policy are to be con- 
strued reasonably and fairly, and in accordance with the evident 
understanding of the parties at the time. T^he actual tender of un- 
earned premium is unnecessary to the cancellation of an insurance 
policy if the minds of the parties have met on the point that the 
policy is to be canceled." To the same effect are Stone vs. Insur- 
ance Co., 105 N. T., 543; Kirby vs. Insurance Co., 13 Lea, 340. 
Such we regard as a correct statement of the law applicable to this 
case. A similar rule has been applied by this court to a supposed 
cancellation by the assured: Walters vs. Insurance Co., 39 Wis., 
489. Portions of the charge and the questions submitted to the 
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jury in the case at bar are not wholly in harmony with the rules of 
law thus stated. The undisputed and conceded facts in the record 
are such as not to warrant a judgment in favor of the plaintiffs. A 
new trial may disclose a different state of facts. Of course the 
company is liable to the plaintiffs for the return premium. The 
judgment of the circuit court is reversed, and the cause is re- 
manded for a new trial 



SUPREME COURT OF NEBRASKA. 



NEBRASKA & IOWA IN3. CO. 

SEIVERS.* 

The plaintiff in error, through one A., Its local agent at N. B., for a sufficient 
consideration y agreed to insure S- against loss or damage by fire upon hiB 
hotel building and bam, for the the term of one year, from September 
17, 1885, and to deliver to S. a policy therefor in the sum of $1,600. On 
several occasions, between the time of the making of the contract and the 
destruction by fire, A. stated that he had made out and executed such 
policy, and had it in his safe. On August 26, 1886, the hotel building and 
bam were totally destroyed by fire. A was present at the fire, and 
shortly afterwards denied that the property was insured in the N. & I. 
Ins. Co., but was insured in another company, for which he was also 
agent. Thirteen or fourteen days subsequently A. handed to one B., 
wno was acting as attorney for S., a policy of the N. &, 1. Ins. Co. apon 
the property, executed in due form, out dated to expire fourteen days 
before the fire and loss occurred. This policy B. carried to the geueral 
office of the N. &. I. Ins. Co. at O., and presented to the secretary of the 
company, who kept and retained it. In an action by 8. against the N. &, 
I. Ins. Co. upon the parol contract to insure and issue a policy, held, that 
the parol contract was not merged in the said policy. * 

In an action against an insurance company for the breach of a parol contract 
to insure, or to issue a policy of insurance, held unnecessary to allege or 
to prove the service upon the company of the proof of the loss within the 
time usually limited by such company for that purpose in its printed 
forms. 

I>ecldon rendered, October 4, 1889.~Offloial SylUbne by the Court. 
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COURT OF APPEALS OP NEW YORK. 



WM. H. PLYER, AppeUant, 



GERMAN AMERICAN INS. CO., of N. T., Bespondeni*] 

The policy stlpalated that the yessel should be in charge of a watchman. 
Seyeral witnesses testified that a watchman was in cnarge. Other wit- 
nesses also so testified who bad preyionsly signed statements denying 
that a watchman was in charge. The evidence was not impeached except 
by the statements. 

Held, That the latter were admissible to contradict the evidence of those who 
had signed them, but did not affect the credibility of the others, whose 
testimony was therefore unimpeached, and the plaintiff was entitled to a 
charge that the presence of a watchman in charge had been conclusively 
proved. 

T. C. Campbell, for Appellant, 

Wm. D. Mtibbat, fur Reftpondent, 

Pegeham, J. 

The counsel for the plaintiff asked the court in substance to 
charge the jury that the fact of there being a watchman in charge 
of the vessel at the time of the fire had been conclusively proved 
and was not open to any question by them. 

Conceding that it was a condition precedent to a recovery that 
the plaintiff should prove the fact, we think the evidence on that 
point stands so wholly uncontradicted that the court erred in its 
refusal to charge as requested. 

The learned judge, in his charge to the jury, e^dently regarded 
the fact as uncontradicted, for he stated, " If you believe that there 
was no watchman in charge there (but upon that branch of the 
case I fail to see any evidence to contradict the plaintiff's testi- 
mony that Otley was there, and that he was a watchman, and that 
he had charge of these boats, although I submit it to you as a 
fact), if you find there was no watchman, or that the vessel was 
beached, then your verdict would be for the defendants." 

* Opinion filed, Jane 10, 1890. 
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The evidence as to the watchman was not given by the plaintiff 
but was given in his behalf by Matthew H. Gregory, the person 
who had been engaged in mailing the repairs on the dredge, and 
who himself engaged Otley as a watchman in charge of the vesseL 
The fact was also proved by George Gregory, the son of Matthew 
H., a young man about eighteen years of age, who testified posi- 
tively that there was a watchman at his father's yard and premises 
to watch the vessel during the time spoken of, which included the 
time up to the occurrence of the fire. 

John MuUer also said that he was shown the watchman by 
Gregory, but exactly 'when he could not say, although it was while 
the dredge was lying at Gregory's place before the fire. None of 
these witnesses were in any way impeached, or contradicted, nor 
was there anything in the least degree incredible, improbable, or 
unnatural in the evidence of either. There was no circumstance 
in the case which might be called contradictory, or suspicious even, 
in its nature, unless the mere fact of the occurrence of a fire is 
suspicious. The judge charged the jury that it was not necessary 
for the watchman to be on board the vessel in order to comply 
with the terms of the policy. He said that if the watchmtm were 
there at the yard of Gregory, taking care of the vessel, exercising 
dominion and control over it, and watched it, then it would be for 
the jury to say whether, under the circumstances, that was not a 
compliance v^ith the provisions of the policy. Hence, the mere 
fact of the happening of a fire on the vessel would lead to no 
inference as to the absence of a watchman, for a fire might easily 
occur and not be seen for some time by a watchman engaged on 
shore in the manner permitted by the policy, as interpreted by the 
learned judge, and as we think correctly. The evidence is also 
uncontradicted that the vessel was worth from $7,500 to $12,000 
after the repairs had been put upon it. Mr. Gregory says that 
Stratton, the surveyor for defendant, after he had examined the 
vessel for insurance (which was subseqent to the period when 
the repairs had been made) said that he was favorably disposed 
for insurance, and that the dredge was worth $10,000. This evi- 
deace was not contradicted by Stratton. He said that he knew 
when he examined the dredge the first time she had been repaired 
aud overhauled; he noticed her very closely and went all over her. 

The evidence that the plaintiff purchased the Tessel at public 
auction from the nayal department of the government for $700, 
prior to the repairs, did not discredit the a£BirmativQ evidence as 
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to her yalue subsequent to the repairs, and which was, as I haye 
stated, wholly uncontradicted. With full knowledge of the con- 
dition and yalue of the yessel obtained from its own special 
surveyor, after a particular and full examination, the defendant 
insured her for $6,000. 

There is in truth nothing in the case upon which to hang an 
inference or a suspicion that the plaintiff would profit by the loss 
of the yessel and the collection of the $6,000 of insurance, which 
he had placed upon it, nor is there any improbability of the entire 
truth of the evidence of the Gregorys upon the question of the 
watchman. 

There was no evidence as to the watchman given by the defend- 
ant, and nothing to obstruct the application of the general rule 
that a fact thus proved and under such circumstances must be 
taken by the jury, unless the defendant's reasons, which will now 
be given, furnish a sufficient answer. 

The counsel for the defendant says that the witnesses, Matthew 
Gregory and his son George, are interested and their credibility 
impeached, and their statements are improbable. The credibility 
of Matthew is impeached, as is claimed, by contradictory evidence 
on the part of defendant. I think there is no substantial contra- 
diction. In his cross-examination Matthew Gregory stated that 
when Stratton, the defendant's surveyor, came to Cow Bay to look 
at the dredge for the purpose of reporting to defendant on the 
subject of an insurance on it, his (Gregory s) bark "Hoppit" was 
in front of his yard and remained there up to the time of the fire 
on the plaintiff's dredge, and the "Hoppit" was & little to the 
south of the buildings in his yard, perhaps 100 feet, and in the 
neighborhood of 700 feet out from the shore at high-water mark, 
and low-water mark would leave the " Hoppit " almost aground, 
so that at times one could walk out there. The surveyor of the 
defendant (Stratton) was subsequently called, and in the course of 
his testimony he said he thought there was no such distance 
between high and low v/ater mark as 700 feet, and that it was not, 
as he thought, in an ordinary tide more than 200. 

The fact as to the precise number of feet was totally unim- 
portant, and was a mere estimate on the part of both witnesses; 
and a difference of opinion on an immaterial question cannot be 
said to furnish the basis, within the facts of this care, for an attack 
upon the credibility of either witness, nor is it a contradiction of a 
nature required by the rule in question. As to what condition the 
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dredge was in when the water was at the high or low tide, or 
when it was slack water, these two witnetoes are not in the least at 
yariance. 

The other alleged contradiction consists in the fact that Gregory, 
in his evidence, testified that Stratton, the surreyor, said upon the 
same occasion when he came down to look at the dredge before 
she was insured, *' if Mr. Plyer effects an insurance on this Tessel, 
we want it to lay at anchor, separate from this hulk (the bark 
"Hoppit"), my store ship, which I take a vessel alongside of to 
repair, to do anything to." 

Stratton says, " I made no request of Gregory to have the position 
of the dredge changed. I had no right to." 

Gregory had not said that Htratton had requested him (Gregory) 
to change or have changed the position of the dredge. It was a 
mere observation that if Plyer effected the insurance, the defend- 
ant would want the dredge to ''lay at anchor separate from the 
'Hoppit.'" This was no contradiction. There is no claim made 
that the fire occurred because the " Hoppit " was alongside of the 
dredge, nor is there the slightest pretense that it occurred through 
any change or failure to change the position of the dredge ynth 
reference to the " Hoppit." The difference, if there be a differecce 
between the two witnesses, does not rise to the force or importance 
of a contradiction in their testimony. 

But it is further stated that the witnesses Gregory were inter- 
ested. If it be meant that either was interested pecuniarily in the 
event of the suit, there is not the slightest evidence of the fact, 
but on the contrary the proof was that the plaintiff was the sole 
owner of the vessel, and the judge charged the jury that upon the 
evidence the fact must be taken that no one but the plaintiff had 
any interest, as the proof showed that the plaintiff was the owner, 
and there was no evidence to contradict it. It is true Gregory, 
the father, had made repairs upon the vessel to the extent of 
$3,052.35, for which he had rendered a bill, upon which plaintiff 
had paid him about $2,600. 

There was no evidence that plaintiff was not entirely good for 
the balance and able to pay it whenever called upon, nor was 
there any evidence that the witnesses did not so regard him. In 
truth the claim of any interest on the part of the Gregorys is 
wholly unsustained. There was no proof of any special intimacy 
or friendship existing between them and the plaintiff, nor anything 
to rouse the most suspicious as to any relationship of a special or 
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confidential character between tbem. The evidence of the son, it 
will be remembered, is not open cTen to the slight charges of 
contradiction or interest which are made against the father. 

But there are some other facts which the defendant's counsel 
thinks are important, and which will be now stated. Soon after 
the fire which destroyed the dredge, Mr. Stratton, in the interest 
of the defendant, came down to the place where the dredge had 
been lying when the fire broke out. He conyersed with men 
named respectively McGinty, Brown, and Bunde, and reduced 
their statements to writing, and had them sign the same. These 
men then were or had been in the employment of Gregory when 
the fire occurred. According to the statements thus signed by 
them, there was no watchman in charge of the vessel when it was 
burned, as Otley, the man who plaintiff claimed was the watchman, 
was referred to by them as being asleep in the house with them at 
the time when the fire was discovered. 

The defendant then took proceedings to have their testimcny 
taken de bene esse before a referee, and on their examination 
before a referee, in answer to questions put by plaintiffs counsel, 
they all swore distinctly to the pre&ence of the watchman at the 
fire, and to their first seeing him near it. McGinty, in explana> 
tion of this contradiction between his prior statement to Stratton 
and his testimony thus taken, said he did not know the contents 
of the paper. Bunde said he did not know whether he told the 
same story in the paper that he did on his (then) examination, but 
he meant to; while Brown said he knew nothing of the contents of 
the paper signed by him, except as it was read to him, and he did 
not think the paper as read to him was different from the facts as 
he stated them on the examination then had before the referee. 

The plaintiff, upon the trial of the action, called the witnesses 
Joseph McGinty and Abraham Brown, and they swore to the 
presence of the watchman, and, as Bunde was not present at the 
trial, his testimony taken de bene esse at the instance of defendant, 
was put in evidence by the plaintiff. For the purpose of impeach- 
ing these three witnesses, the defendant's counsel offered their 
written statements, signed by them, and already referred to, 
showing contradictory statements made by them to their evidence 
in court on the trial These statements were received, and 
undoubtedly were properly received, for the purpose mentioned. 
I have now stated all the evidence which was given upon the 
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question of the watchman when the plaintiff rested. The defendant 
produced no evidence upon that point. 

We think that the written statements offered in evidence by 
the defendant were admissible only for the purpose of showing 
prior contradictory statements made out of court by the witnesses 
named, and to that extent their statements furnished ground for 
the contention that those witnesses who had made the statements 
were so far impeached as to leave their credibility a question for 
the jury. These written statements were not, however, any 
evidence of the fact of the absence of the watchman at the time of 
the fire. They did not constitute even a suspicious circumstance, 
so that it could be said that the case was of so suspicious a nature 
that the uncontradicted evidence of other and disinterested wit- 
nesses must still be submitted to the jury to pass upon the credi- 
bility of such witnesses. Their only effect was upon the testimony 
of the witnesses who had made them, and they cast a doubt on 
that evidence simply because the sworn and the unsworn state- 
ments disagreed, and it was for the jury id say whether the sworn 
statement made in court was or was not true. It might well be 
that it was, and the falsity might rest with the unsworn documents, 
or the explanation of the witnesses might be taken as sufficient. 
This would be matter for the jury to consider. 

All this of course is on the assumption that there was no other 
evidence of the fact. The character of the other evidence, if any 
existed, would not, however, be impeached or its weight lessened 
by these statements. They formed not the slightest contradiction 
to the evidence of the Gregorys or of MuUer, nor did they con- 
stitute the least ground for saying that the credibility of these last- 
named witnesses had been in any degree assailed. If, on the trial, 
the witnesses who made these written statements had said that 
there was no watchman preset when the fire broke out, or if they 
had given evidence of such facts, that an inference to that effect 
might be properly drawn from their evidence, then, of course, there 
would have been evidence in the case which affected the credibility 
of the other witnesses, or, at any rate, contradicted them, and the 
case on that point would, therefore, have to be left to the jury. 
Bat there is nothing of the kind here. 

What was done was no more than if witnesses had been called 
to swear they would not believe McGinty and his two companions 
under oath. That certainly would not affect the credibility of the 
other witnesses who were not impeached. It was simply one of 
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the wajs of impeaching these particular witnesses, and the im- 
peachment had not the slightest effect upon the testimony of those 
witnesses for the plaintiff who stood entirely unimpeached and 
uncontradicted either by witnesses or circumstances, and whose 
evidence was plausible, natural, and probable, and not given by an 
interested witness. The cases cited by the counsel for the defend- 
ant to sustain his contention, viz., El wood vs. Telegraph Co., 45 
N. T., 553; Gildersleeve vs. Landon, 73 id., 609; Koehler vs. Adler, 
78 id., 287; Munoz vs. Wilson, 111 id., 295; and cases therein 
cited, do not go far enough. There are no facts or circumstances 
proved here which bring the case within the rule permitting the 
credibility of witnesses who were uncontradicted by any other 
witness to be passed upon by the jury because of a possible con- 
tradiction from circumstances proved in the case. None such 
existed here. 

Upon all the evidence in this case we think it comes within the 
doctrine laid down in Lomer vs. Meeker (25 N. Y., 361), and Kelly 
vs. Burroughs (102 id., 93), and other kindred cases, and that 
the plaintiff was entitled to the charge he asked for. This leads to 
the reversal of the judgment and to the granting of a new trial, 
with costs to abide the event. 

Ruger, Ch. J., Gray and O'Brien, J J., concur; Andrews, Earl, and 
Finch, JJ., not voting. 



COURT OF APPEALS OF NEW YORK. 



AMERICAN SURETY CO. 
vs. 
THURBER ETAL.* / 

PlaintifT executed its bond of indemnity to the sheriff for the benefit of other 
execution creditors as well as of defendants. All the creditors had sev- 
erally executed to it independent obligations to indemnify it for all losses. 

Held, That the defendants were liable for all losses sustained by plaintiffs. 

HMy That parol evidence of the intention of the parties was properly ex- 
cluded where there was no ambiguity. 

Ueldj That the release of other judgment creditors by plaintiff did not affect 
the case. 

* Deciilon rendered, April 16, 1S90. 
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Action by the American Surety Company against Francis B. 
Thurber and others, composing the firm of Thurber, Whyland & 
Co., on an agreement of indemnity. One Mark T. Mason became 
indebted to defendants^ and a number of other persons. Defend- 
ants recovered judgment on their claim against Mason for $256 79, 
and the execution was issued to the sheriff, who at the same time 
received a large number of other executions in favor of other 
creditors. Before making a levy on certain property, the sheriff 
required indemnity, when a bond was given in the penal sum of 
$10,000, the plaintiff becoming a surety on such bond; and defend- 
ants executed an agreement of indemnity to the plaintiff, which 
recited that — 

Whereas, at the special inatance aod request of the parties of the first part, 
and on the secnrity hereof, the American Surety Company has become snrety 
for said Thurber, Whyland &, Co., on a certain bond to the sheriff of Colum. 
bia County, of even date herewith, for the sum of $214.52, in an action in the 
Supreme Court of the County of New York and State of New York, wherein 
said i'hurber, Whyland, and others are plaintiffs and Mark T. Mason is de- 
fendant, a copy of which bond is here to annexed, marked " A," and forms a 
part hereof: Now, therefore, in considerati n of the premises * ♦ ♦ the 
said parties of the first part do hereby agree and bind themselves, their heirs, 
executors, administrators, and assigns, as follows, to-wit: * * * That 
said Thurber, Whyland & Co., shall and will at all times indemnify, and 
keep indemnified, the said company from and against all loss, damages, costs, 
charges, counsel fees, and expenses whatsoeTer which said company shall or 
may, for any cause, at any time, sustain or incnr by reason or in consequence 
of said company having executed said agreement; and does further cove- 
nant and agree to pay to said company and its representatives all damages 
for which said company or its representatives shall become resjionsible npon 
the said bond, before said company or its representatives shall be compelled 
to pay the same. Any sum so paid, however, to be applied to the payment 
of such damages ; and in case any suit, action, or other proceeding shall be 
commenced, or notice served on said parties of the first part, in any mnnner 
relating to or growing out of the matter or business for or on account of 
which the aforesaid instrument was required to be executed, immediate no- 
tice thereof shall be given to said company at its ofiSce in New York. 

H. ApLiNGTON,/|>r Appdlanis, 

Edward 0. James, /or Bespnndent, 

Eabl, J. 

The defendants were principals in the indemnity agreement 
given by them to the plaintiff, and no rule of law requires that the 
agreement should receive a narrow or strict constriction. We 
must ascertain its meaning from the language therein contained, 
and, having arrived at that from a consideration of the whole in- 
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strumenty we must give effect to the intention of the parties as 
thus ascertained. There can be no doubt that the defendants in- 
tended to indemnify the plaintiff against its entire liability under 
the bond which, at their request^ it had given to the sheriff of Co- 
lumbia County. That bond is annexed to the agreement of the 
defendants, and is made part thereof, and the whole agreement 
leaves no doubt that it was their intention to give to the plaintiff 
an indemnity as broad as that which it had given to the sheriff. 
It appears that the plaintiff executed its bond to the sheriff for the 
benelit of a large number of other execution creditors besides the 
defendants, and that such creditors had also severally executed to 
it indemnity agreements similar to that executed by the defend- 
ants. But they all came under several obligations to indemnify 
the plaintiff, and each obligation as between it and the obligors 
was independent of all the other obligations. It appears to have 
been the intention of the parties, derived from their agreements, 
that the plaintiff should i)ot be obliged to look to all the execution 
creditors for its indemnity, or to each creditor to the extent or 
proportion of his execution, but that it could look to any of them 
upon any one of the distinct agreements, leaving any creditor thus 
obliged to indemnity the plaintiff to his right of contribution from 
the others for whose common benefit it executed the bond to the 
sheriff. There was no error upon the trial in excluding the proof 
of the other indemnity agreements, as their existence in no way 
affected the responsibility of the defendants under their agree- 
ment. If it had been intended by the parties interested in procur- 
ing the indemnity from the plaintiff to the sheriff that the execu- 
tion creditors should be jointly liable to the plaintiff, they would 
probably have executed a joint or a joint and several instrument, 
upon which each creditor would have been liable as between him- 
self and the plaintiff for the full amount of the indemnity. It could 
not have been intended that each creditor should be liable to the 
plaintiff only to the amount of his execution, because, as all the 
executions went into the hands of the sheriff, and were levied at 
the same time, such an indemnity might not have been adequate. 
The damage to which the sheriff was exposed might have exceeded, 
in c se of any execution, the amount of that execution, and might 
have exceeded the amount of all the executions, and hence it would 
have been somewhat impracticable for the plaintiff to have received 
the separate indemnities of the execution creditors in a different 
form from that given. 
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The court did not err in excluding oral evidence of the under- 
standing of the parties at the time the defendants executed their 
indemnity agreement. There was no allegation in the answer of 
any fraud or mistake in the agreement, and there was no ambigu- 
ity therein which, within the rules of law, would justify oral eTi- 
dence as to the understanding of the parties. The court was 
bound to seek for that understanding in the agreement executed 
by the defendants which must be assumed to embody it. It is not 
clear what was intended by the parties to be accomplished by the 
insertion of the figures $214.52 in the recital of the indemnity 
agreement executed by the defendants. It is certaiu, however, 
that it could serve no purpose as between the plaintiff and the de- 
fendants. The meaning and scope of the whole agreement are en- 
tirely plain, and nothing is left for explanation by oral evidence, 
which, under any rule of law, would be competent. 

In their answer the defendants alleged that there was fraud and 
conspiracy on the part of the plaintiff aQd other persons to defeat 
the sheriff in the action brought against him to recover the value 
of the property seized by him upon the executions, and to impose 
liability upon these defendants. But there was no proof of such 
a conspiracy, and no competent evidence was offered bearing upon 
that defense. 

If the plaintiff released some of the other execution creditors 
from whom it had taken indemnity agreements from the whole or 
a part of their liability under such agreements, that fact in no way 
affected the defendants, or furnished them a defense to the pres- 
ent claim. These were independent agreements, not given upon 
the request of the defendants or for their benefit The plaintiff 
could release such agreements in whole or in part without in any 
way impairing the rights of the defendants, and such releases 
would operate only against the plaintiff, leaving the defendants 
with whatever rights they before had for contribution from the par- 
ties so released in case of pay ment by them for the common benefit 

We are therefore of opinion that the verdict was properly di- 
rected for the plaintiff, and that the j udgment should be afirmed, 
with costs. All concur. 
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SrPKEME COUllT OF IOWA. 



GARKETSON % 

MERCHANTS & BANKERS' INS. CO.*) 

OoiiBent to use ''for any mercantile porpose/' is not consent to nse as a 

restaurant 
Consent by a mere soliciting agent to such use, including that of a gasoline 

stove, or a demand for proofs of loss at the expense of insured, is not a 

waiver of the prohibition against gasoline. 
A court may withdraw from the consideration of the jury a count alleging an 

oral agreement of such agent to obtain other insurance, where met by a 

special plea that such agreement was in excess of the agent's authority. 

Baser & Haskins, /or Aiypellant. 

Whitino S. CLABK,/or Appellee. 

Becx> J. 

1. The policy sued on contains a condition against the use of 
gasoline or other similar material or gas produced therefrom, and 
providing that a disregard of the prohibition shall avoid the policy. 
The evidence shows witbi>ut contradiction that at the time of the 
fire a gasoline stove was in use in the room of the house where the 
fire originated, and a gallon of gasoline was at that time in the 
tank of the stove. The plaintiff claims that the forfeiture of the 
policy by reason of this breach of its condition was waived by 
reason of the alleged existence of these facts: (1) That defend- 
ant's agent was informed of and consented to the use of the build- 
ing as a restaurant, which includes the use of a gasoline stove; (2) 
that subsequent to the loss the defendant claimed no forfeiture, 
but required plaintiff to furnish proof of loss, which was done at 
his expense. 

The alleged facts upon which are grounded these claims of 
plaintiff, Ht>riefly stated, are these: (1) The application indorsed 

9 DedaloD renderad, Jane 4, 1800. 
VOL. XIX.-58. 
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upon the policy declares that the buildisg insured is to be occu- 
pied and used for "any mercantile purpose;" (2) that the agent of 
the defendant was informed of and assented to the use of the build- 
ing as a restauiant; (3) that the use of a gasoline stove is usually 
necessary in carrying on a restaurant; (4) that after the loss the 
agent of defendant had knowledge of the use of the gasoline stoye, 
and the defendant required proofs of loss, which were furnished at 
plaintifiTs expense. 

2. The permission to use the building for " any mercantile pur* 
pose," granted pursuant to plaintifiTs application, does not author- 
ize the use of a restaurant, which is not a mercantile purpose. The 
word "mercantile " means "pertaining to merchants, or the busi- 
ness of merchants; haying to do with trade or the buying and sel- 
ling of commodities; commercial." Webst. Diet. The business 
of keeping a restaurant is in no sense commerce. If a restaurant 
be a mercantile establishment, the term is equaDy applicable to 
taverns, boarding-houses, and the like, which cannot be admitted. 
The point demands no further attention. Permission to use build- 
ings for " any mercantile purpose " does not authorize their use as 
a restaurant. The ninth instruction given to the jury is in conflict 
with these views, and is therefore erroneous. 

3. The evidence shows without dispute that the officers of the 
defendant had no knowledge of or information as to the use of the 
building. There is evidence tending to show that defendant's 
soliciting agent was informed of and assented to the use of the 
building for a restaurant; and the evidence without conflict shows 
that the agent had no other power than to solicit risks, deliver 
policies, and collect premiums, and his authority extended no 
further. He possessed no special authority to do any acts, or to 
make any contracts, which would have the effect to waive any con- 
dition of the policy. Agents of insurance companies, clothed with 
authority to enter into contracts of insurance for their companies, 
i. e., to issue policies, may waive conditions in the policies and for- 
feitures arising thereon. But agents possessing the limited pow- 
ers of soliciting insurance, delivering policies, and receiving pre- 
miums cannot waive conditions and forfeitures. As they have no 
authority to make contracts, they cannot be allowed to vniive the 
conditions: Viele ys. Insurance Co., 26 Iowa, 9; Armstrong vs. 
Insurance Co., 61 Iowa, 212. If it be assumed that defendant's 
agent had knowledge of the use of the building as a restaurant, 

nd assented thereto, and even knew of and assented to the use of 
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a gasoline stove, defendant is not bound thereby, for the reason 
that the agent did not act within the scope of his authority. In 
our opinion, the evidence wholly fails to support the ^vterdict, in 
that there is no evidence tending to prove that defendant had any 
knowledge of, or assented to, the use of the building for a restau- 
rant, or that at any time before or after the fire, and prior to their 
direction as to proof of loss, defendant's officers had any knowledge 
of the use of a gasoline stove in the premises. The evidence, too, 
does not show, nor tend to show, that the agent had authority to 
waive any condition of the policy, or any authority other than to 
take applications for and solicit insurance, deliver policies, and col- 
lect premiums. The jury could not have found for plaintiff unless 
they had found these things. The verdict, therefore, is so without 
the support of the evidence that it ought to have been set aside. 
Other questions presented in argument by defendant's counsel 
need not now be discussed, as the judgment must be reversed for 
the errors just pointed out. 

4 There were two counts in the petition, the second upon an 
oral agreement to procure additional insurance. The court, in its 
instructions to the jury, informed them that " the second count in 
the petition is withdrawn from your consideration." To this in- 
struction plaintiff excepted, and from the ruling of the court in 
giving the instruction appeals. The record falls to show that this 
count was assailed by demurrer or motion, or to present any 
ground upon which the instruction was based. But it dees shew 
that issue was taken upon the count by a general denial, and by a 
special defense based upon the ground that the contract set up in 
the count is not within the power of the defendant to make, but is 
ultra vires. The record does not show that the court held, and so 
directed the jury, that there was no sufficient evidence to support 
the cause of action in the second count. It simply shows, in the 
opinion of Mr. Justice Oiven and myself, that the court below ar- 
bitrarily, and without being required to pass upon the sufficiency 
of the count by motion or demurrer, withdrew it from the consider- 
ation of the jury, while an issue was pending thereon which ought 
to have gone to the jury. In the opinion of Mr. Justice Oiven and 
myself the ruling and instruction are plainly erroneous, for the 
reason that, in place of an adjudication upon the law and the iacts 
involved in the second count, they substitute the withdrawal of the 
count from the consideration of the jury. A majority of the court 
holds that the instruction and order are tantamount to an order for 
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a nonsuit, or a direction for a judgment for defendant on the sec- 
ond count, and that there was an utter want of evidence to show 
the powev of defendant to enter into the contract upon which the 
second count is based, or to show that the agent of defendant- had 
any authority to bind the company by such a contract. His power, 
they hold, is shown to be restricted to soliciting risks upon which 
defendant should issue policies. Mr. Justice Given and myself 
think differently, holding that, as the defendant was authorized by 
its articles of incorporation to transact the business of the 'insur- 
ance of the property of its members," it was thereby empowered 
to make contracts binding it to procure or furnish such insurance 
to its members by policies in other companies; and that, as the 
agent was authorized to solicit insurance and to take applications 
for policies, he had power to solicit contracts for insurance in 
other companies, and bind defendant by such contracts therefor. 
A majority of this court think that the judgment of the district 
court on the second count ought to be affirmed. Mr. Justice 
Given and myself would reverse it. Reversed on defendant's 
appeal. Affirmed on plaintiff's appeaL 



SDPKEME COURT OF MISSISSIPPI. 



PHBNIX INS. CO., OF Bbooklyn, ] 

BOWDEE BT AL.* 

A general agent, authorized to transact the business in the state, may orally 
waive a policy provision requiring proofs of loss within thirty days, 
though the policy provides that all waivers must be indorsed in writing. 

Where the insured are the beneficial owners under a purported conveyance in. 
fee simple, and there is a mere naked legal title in an executor as their 
trustee, their interest is that of an absolute fee simple within the mean* 
iug of the policy. 

Shands & Johnson and W. E. Habpeb, for AppeUant, 
Oglesby & Taylob, for ApptUees. 

Woods, C. J. 
Tne various defenses presented by the defendant corporation in 
the court below on the grounds of the oyenraloation of the prop- 

• DecUioA rond«i«dp Haj 6, 1890. 
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erty destroyed, the vacant and unoccupied condition of the house 
when burned, the occurrence of the fire through the negligence of 
the 'plaintiffs and the institution of plaintiffs' suit before resort 
was had to arbitration, have been abandoned, as we are led to be- 
lieve. If mistaken in this, they must now be abandoned, when we 
declare them to be without merit. The two other defenses are 
these, viz.: (1) The failure of plaintiffs, for more than thirty-six 
days after the loss occurred, to furnish the defendant with com- 
plete proof of loss, including a builder's estimate as to the value of 
the property; and (2) the inability of the plaintiffs to show that 
they were the owners of the property in absolute fee-simple. Let 
us examine these propositions in order, and with some minuteness. 
1. The plea going to the matter of the failure to furnish proof 
of loss complete, including the builder's estimate, is confessed, and 
sought to be avoided by an allegation of waiver as to the require- 
ment of the policy touching the furnishing of the builder's esti- 
mate by one Hill, the agent of the defendant corporation at Sena- 
tobia, and the agent who made the contract for insurance with, and 
issued the policy sued upon to, the plaintiffs. There is a sharp 
and irreconcilable conflict in the testimony on this point. The ev- 
idence of one of the plaintiff satisfactorily establishes a waiver by 
the agent. Hill; and the evidence of the agent. Hill, with equal 
distinctness, denies any waiver. This question of fact was sub- 
mitted to the jury under fair instructions from the court, and the 
issue found for plaintiffs. There is left for our determination the 
sufficiency of the proof to establish the contention that Hill was not 
a mere local agent, . with very narrow powers, but that he was a 
general agent, in a limited territory, clothed with powers ample 
enough to authorize him to do the particular act which it is allege d 
he performed on this occasion, viz., waive a part of the requiied 
proof of loss. It may be remarked at this point that the contention 
of appellant's counsel that there can be no parol waiver, by reason 
of the provision in the policy that such waiver shall be only by 
writing indorsed on the policy, is not maintainable. In Association 
vs. Matthews (65 Miss., 301), this court said that such parol waiver 
might be made despite such provision in the policy requiring it to 
be done in writing, and especially that such stipulation applies 
only to those conditions and provisions which relate to the forma- 
tion and continuance of the contract of insurance, and are essen- 
tial to its binding force while it is running, and does not apply to 
conditions which are to be performed after loss has occurred. 
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But was Hill tbe agent of the defendant corporation in such 
sense as made him capable of waiving the production of the build- 
er's estimate in this case ? It is distinctly shown by the record 
that, on February 24, 1888, Hill was ''appointed by the Phenix In- 
surance Company, of Brooklyn, N. Y., as its agent for the transac- 
tion of the business of insurance in the state of Mississippi during 
the year 1888." Under this appointment, was Hill simply a solici- 
tor of insurance, — a mere runner engaged in hunting up persons 
desiring or needing insurance? Or was he the agent of the com- 
pany in that larger sense that made him stand for and represent 
the corporation in its dealings with those doing business with it ? 
All that could be done by any officer of the company in the man- 
agement of its accustomed business at Senatobia was clearly within 
the scope of Hill's authority. Haying constituted Hill " its agent 
for the transaction of the business of insurance in the state of Miss- 
issippi during the year 1888," the company had done more than 
create him a mere local agent with limited powers. It had con- 
ferred upon him authority which justiJ&ed a person in dealing with 
him, in regarding him as its general agent, and as authorized to 
waive a simple condition required to be performed by the insured 
after loss. But the controversy would appear to have been put an 
end to in this state by the opinion of this court in the case of Ri- 
vara vs. Insurance Co., 62 Miss., 728. Mr. Justice Arnold in that 
case said: "The powers of insurance agents to bind their compa- 
nies are varied by the character of the functions they are employed 
to perform. Their powers in this respect may be limited by the 
companies, but parties dealing with them as to matters within the 
real or apparent ^cope of their agency are not affected by such lim^ 
itations unless they had notice of the same. An insurance agent 
clothed with authority to make contracts of insurance, or to issue 
policies, stands in the stead of the company to the assured. Hi a 
acte and declarations in reference to such business are the acts and 
declarations of the company. The company is bound, not only by 
notice to such agent, but by anything said or done by him in rela- 
tion to the contract or risk, either before or after the contract is 
made." 

We are clearly of opinion, therefore, that Hill was a general 
ag nt of defendant, and that he might waive the production of the 
builder's estimate. The jury having found the facts for plaintiff 
a? already stated by us, and there being proof to support that 
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finding, we conclude that on this branch of the case the contention 
of appellant is untenable. 

2. Let us now consider the remaining ground of defense. The 
fourth condition in the policy of insurance stipulates that, ^' if the 
interest of the assured in the property be other than an absolute 
fee-simple title, * * * it must be so represented to the com- 
pany, and so expressed in the written part of this policy." It ap- 
pears that no written application for insurance was ever made by 
the assured, and one of the plaintiffs testified that he thought he 
represented orally to Hill that plaintiffs were the owners of the 
property. Leaving out of consideration, however, any effect this 
proof was legitimately entitled to, is the company's contention 
maintainable as an independent proposition in this case ? In sup- 
port of their position, appeUant's counsel refer us to the outstand- 
ing legal title in the surviving executor of Merriweather, and to 
the supposed imperfection in the execution of the deed from Ward, 
the attorney in fact, to the plaintiffs, and insist that it is thereby 
shown that there is not an absolute fee-simple title in the appellees. 
By the insertion of those words in the conditions of its policies, 
can it be successfully maintained that the insurance company 
meant that every loss occurring under its policies in which the 
assured should be unable to show a title indefeasible and good 
against the world— a title free from every defect, real or seeming, 
and on which not the smallest cloud rested — should be borne by 
the assured ? To tolerate such an opinion would be equivalent to 
holding that the company had deliberately set a trap to ensnare tbe 
simple-minded and unwary. The contract of indemnity, in multi- 
tudes of cases, all over the land, would prove only a delusion and 
a snare to the victims of premeditated cunning. We cannot be- 
lieve that any honestly-directed and fair-dealing company will de- 
liberately undertake the management of its business on such basis. 
What is meant, then, by the words "absolute fee-simple title," in 
this connection ? It can only mean that the assured did not have 
a limited interest in the property, but that he claimed and held 
under a deed of conveyance, or other evidence of title, purporting 
to invest them with an estate in fee-simple. It can only mean that 
the assured had and held under a paper title conferring upon them 
this sort of estate, as contradistinguished from any limited and in- 
ferior one. The reason for this distinction is obvious. The in- 
surer would not deal with, nor take the great risk of indemnifying 
against loss and damage, a mere tentot or leaseholder, or other 
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person claiming and baying only some qualified interest in the 
property; but this contract for indemnity will be made only with 
the person haying the title,- the beneficial owner; the person hay- 
ing the absolute, ?. e., the yested, as opposed to the contingent or 
conditional title. It was well said by this court in Insurance Co. 
ys. McGuire (52 Miss., 227) : " Parties applying for insurance are not 
called on to settle questions of title with yery great precision." 
We repeat and emphasize the remark here. 

Applying these principles to the case at bar, we will see that 
plaintiffs are the sole, undisputed, beneficial owners of the property 
in question, holding under a conyeyance purporting to invest them 
with an estate in fee-simple. The truth is, so far as this record 
discloses, plaintiffs are the only persons on earth haying any sort 
of interest in, or claim of beneficial ownership to, the premises. 
There is at the utmost a mere naked legal title outstanding in one 
of the three surviving executors of Merriweather, and this executor 
is the mere trustee of the title for these very plaintiffs and their 
brother and sisters, all of whom have conveyed their undivided in- 
terests to these plaintiffs. Will any one deny that plaintiffs might 
not, if thought necessary to protect their title, go into a court of 
chancery, and immediately have the naked legal title divested out 
of the trustee, and invested in themselves ? The appellees are the 
real owners of the premises. They are the sole o^ers asserting 
title, and they must bear the total loss involved in the destruction 
of the building unless we shall hold the company Uable. Substan- 
tial right and indubitable justice are in the views we have enunci- 
ated, and they must be upheld and enforced by an affirmance of 
the action of the court below. Affirmed. 
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SUPREME COURT OF TEXAS. 



PELICAN FIRE INS. CO., 

TROY CO-OPERATIVE ASS'N.*] 

The policy provided that it ahonld not be liable for damage by fire ctansed by 
hurricaue, nor after fall of building unless cansed by fire. 

Held, That the burden of proof was on plaintiff to show that the loss occurred 
through a fire insured against, and not by reason of a hurricane or fall of 
building. When the proof tended to show a hurricane as the cause, that 
issue should have been submitted to the jury. 

Where such policy is an exhibit, a general denial of liability, the jury should 
be charged to find for the company if the fire was caused by a hurricane, 
even though the pleadings did not specifically so allege. 

Shepabd & MnjiEs, /or Appellant, 

MoNTETTH & FuBMAK, for Appellee, 

Statton, C. J. 

This action was brought by appellee on two policies of insurance 
covering risks on storehouse and merchandise. The petition 
alleged the destruction of the property, and the policies were 
made exhibits. Each policy contained the following provision: — 

(1) This company shall not be liable for any loss or damage by fire caused 
by means of a hurricane; (2) if the building shall fall except as the result of 
a fire, all insurance of this company on it or its contents shall immediately 
cease and determine. 

The fire occurred during, or immediately following, a severe 
hurricane, which, at least partially, blew the house down; and 
there was evidence tending strongly to show that the fire had its 
origin in the breaking of a lamp by falling timbers. 

The provisions of the policy above noticed are exceptions to the 
general liability assumed by appellant, and the petition should 
have averred that the fire did not occur from one of the excepted 
causes. This was necessary to show a cause of action, for the 
company did not insure against loss resulting from a fire caused 

* D«oitlon r«nd«red, Hay 6, 1800. 
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by a hurricane; nor were its policies binding at all for a loss caused 
by fire occurring after the fall of the house, unless the fall was 
caused by fire, for the parties had contracted that in that event 
the contract of insurance should not longer be operative. The 
answer alleged that the house had been blown down by hurricane 
before the fire occured, but did not expressly allege that the fire 
was so caused, and that the company, for this reason, was not 
liable. The burden of proof was on the plaintiff to show, not only 
that its property was destroyed by fire, but also to show that the 
loss occurred from a fire which the defendant had insured against. 
Tt is doubtful if the petition, even with the policies made exhibits, 
states a cause of action ; but, if it did. it certainly could not be per- 
mitted to recover without proof necessary to support it. If the 
proof showed, or tended to show, with reasonable certainty, that 
the house was blown down, and afterwards destroyed by fire, it 
was the duty of the court, as was done, to submit to the jury 
whether the house fell from some other cause, and was afterwardo, 
with contents, destroyed by fire. That question was submitted, 
and decided by the jury adversely to the defendant; and it is 
insisted that the court erred in refusing to grant a new trial on the 
ground that the evidence conclusively showed that the house was 
blown down, and afterwards destroyed by fire. There was much 
evidence tending to show such a state of facts; but, in view of the 
next matter to be noticed, it is not now necessary to pass on this 
question. If the proof, as it certainly did, tended to show that the 
fire was caused by hurricane, then the court should have submitted 
that issue to the jury. 

Appellant asked the following instruction: "The policy in this 
case provides that the defendant shall not be liable for any loss or 
damage by fire caused by a hurricane. If you believe from the 
evidence that the fire was caused by a hurricane, then you will 
find for the defendant. A hurricane is a storm or wind, of 
extraordinary violence, sufficient to throw down buildings," — which 
was refused, although no charge on that subject had been given. 
Counsel for appellee justify the refusal of the court to give this 
charge on the ground that the pleadings of the defendant did not 
raise the issue. If appellee's petition stated a cause of action at 
all, it is because its averments amount to a statement that the 
property was destroyed by a fire which came within the risks 
assu ned by appellant, and the general denial put that in issue; 
and the charge should have been given. 
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The court further erred in not instructing the jurj that the 
burden of proof was upon the plaintiff to show bj preponderance 
of evidence that the fire was not caused by the fall of the build- 
ing, nor by hurricane. Such a charge was requested and refused, 
when there was evidence which made such a charge proper. The 
charge given informed the jury if they found "that the building, 
as such, was not destroyed by wind, but was destroyed by fire, then 
you will find for plaintiff." This was not the law of the case made 
by plaintiff's pleadings, if they made a case at all. The policies 
made parts of the petition showed what risk appellant assumed 
and what it did not, and there was much evidence tending to 
show that the loss occurred from causes which would not fix liability 
on appellant. For the reasons stated the judgment will be reversed, 
and the cause remanded. 



COURT OF APPEALS OF KENTUCKY. 



KENTON INS. CO. 

vs. f 

DOWNS ET AL.* / 

After varions clauses stipulating the conditions under which the company 
should not be liable, the ))olicy provided that proofs should be furnished 
within thirty days; also that the policy should not be payable until sixty 
days after proofs were furnished ; also that no suit should be begun until 
all the requirements were complied with, nor sustainable unless com- 
menced within six moitths after the fire. 

Seldf lliat failure to make proof within the thirty davs did not forfeit the 
policy or destroy the rignt of action, but suit could not be brought until 
proois were furnished. 

The keeping of gunpowder in quantities usual among country merchants is 
no defense when the agent knew the character of the risk and charged an 
extra premium. 

Brown, Humphrey & Davie, and Collins & FiiOiEy, for AppdlanL 
Harois & Eastin and Henbt L. STONE./or Appellees, 

Pryor, J. 
The Kenton Insurance Company, on the 26th of March, 1886, is- 
sued its policy of insurance to William Downs on a two-story frame 
building, and household furniture, — $1,600 on the building and $200 

* OedBlou reudered, Jane 6, 1890. 
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on the furniture. The building was burned on the 7th of March, 
1887. The preliminary proofs of loss were furnished on the 16th 
of April, 1887, and additional proof on the 16 and 25th of May of 
the same year. The judgment below was for the policy-holder 
(Rebecca Downs, to whom it has been assigned), and from that 
judgment the company has appealed. The principal, and in fact 
the only, question necessary to be considered, and the one upon 
which a reversal was had in the superior court, arises from the 
failure to furnish the company the proof of the loss within thirty 
days after the destruction of the property. It is maintained by 
the appellant that the provision of the policy requiring this proof 
to be made and furnished within thirty days is a condition prece- 
dent to the liability on the part of the company, unless there is 
proof showing a waiver. On the other hand, it is argued by the 
appellees that this requirement is a condition precedent to the right 
to institute the action. There is some discussion in the briefs of 
counsel in regard to the question of waiver, but as the main ques- 
tion, and the one decisive of this case, must be considered, it is 
not deemed necessary to determine whether or not the company 
waived its right to have the proof of loss within the specified time. 
Where notice or proofs of loss are required to be made forthwith, 
or within a reasonable time, which is, in effect, the same, it be- 
comes at once necessary to determine the question of diligence 
on the part of the insured; and if, under the circumstances of the 
particular case he has used reasonable diligence in furnishing his 
proof, it is all that should be required: Insurance Co. vs. McGin- 
nes, 87 111., 70; Phillips vs. Insurance Co., 14 Mo., 220. 

The policy before us, like many others, contains stipulation after 
stipulation rendering the policy void, and forfeiting all claim on 
the part of the insured to a recovery. These stipulations are found 
under the heads, ** This company shall not be Liable," and " Gen- 
eral Provisions," in which we find as many as fifteen or twenty 
states of case in which the company is released from all liability. 
In this contract of insurance the causes of forfeiture are classified, 
and the attention of the insured called to all the causes working a 
forfeiture of the policy, or releasing the company from all liability. 
The contract then proceeds to specify the manner in which the 
insured shall proceed in case of los^: "Proceedings in Case of 
Loss. He shall forthwith give written notice of said loss or dam- 
age to this company, and shall within thirty days render a particu- 
lar account of said loss or damage, signed and sworn to by them/' 
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etc. Under this heading, it is further provided that either party 
may, after the proof has been furnished, claim in writing that the 
difference, if any, shall be referred to arbitrators, with the option 
on the part of the company to repair or rebuild the property by 
giving notice of its intention to do so within sixty days after the 
receipt of the proofs of loss. It is further provided that the loss 
shall not be payable until sixty days after the proof of loss has been 
furnished. The contract then closes with the stipulation 

That no suit or a< tiou, for tbn recovery of any claini by virtue of this pol- 
icy, shall be commenced until after the amount of such claim has been ascer- 
tained by arbitration, as provided, nor until all the conditions, provisions, 
and requirements of this policy have been complied with by the assured; nor 
shall any suit or action be sustained in any court, unless such action shall be 
commenced within six months next after the fire shall occur ; and, should 
any action be commenced against this company after the expiration of six 
months, the lapse of time shall be taken and deemed as conclusive evidence 
against the validity of such claim, and an absolute bar to such action. 

The peculiar verbiage of this contract, ard the various classifica- 
tions fixing the liability of the company, — ^the causes of forfeiture, 
and the directions by which the assured is to proceed in case of 
loss, — show conclusively the purpose of the company to postpone 
the right of action merely until the proof of loss is furnished, and 
by a statute of limitation, made part of the contract, has fixed the 
period when this liability terminates. We are aware that case 
after case may be found involving similar questions, under ordi- 
nary policies of insurance, where it has been held that the failure 
to furnish the proof in the time required is held to be a condition 
precedent to all liability on the part of the company, for the rea- 
son that the company for its own protection should at once be 
permitted to investigate the cause of the fire, and have at hand 
every opportunity for informing itself with reference to all the 
facts connected with the destruction of the property; but where 
the company, by its own contract, has prescribed the conditions 
upon which the contract is to end, and omits to make the failure 
to furnish the proof within thirty days as a cause of forfeiture, and 
fixes a statue of limitation of six months, with a proviso that no 
acti'>n shall be commenced until the conditions of the contract 
have been complied with, it becomes apparent that no such con- 
Btruc-tion should be placed upon the terms of the policy as would 
defeit the recovery on the ground alone that the proof had not 
been furnished within thirty days. Such a construction would fix 
the st.itute at thirty days instead of six months, and inflict upon 
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the assured a punishment by way of forfeiting his right to recover, 
when, by either a strict or liberal construction of the policy, its 
plain meaning is that these proofs must be furnished before suit 
is brought, and that no action can be maintained after six months. 
" Conditions affecting the risk itself are more strictly enforced than 
those relating to the mode of establishing the loss:" Insurance 
Co. vs. Spiers, 87 Ky., 285. In Insurance Co. vs. Lawrence (10 
Pet., 507), the insured, by the terms of the policy, was required, as 
soon as possible after the loss, to deliver an account of the loss and 
damage; and, further, that said loss or damage was to be paid 
vnthin sixty days after notice and proof. It was held in that case 
that the delay was not injurious to the company, but the assured 
was deprived of the right to sue until the proof was procured : In 
Weir vs. Insurance Co. (4 L. R. Ir., 689), the policy provided: 
"On the happening of any loss or damage by fire, * * * the 
insured is forthwith to give notice in writing thereof to the com- 
pany, and, within fifteen days at latest, to deliver to the company 
a particular account. * * * And in default thereof no claim in 
respect of such loss or damage shall be payable until such notice, 
account, proof, * * ♦ are given and produced." The court 
held in that case that the failure to deliver the account within the 
fifteen days was not a condition precedent to the right of recovery. 
While the cases are not exactly similar, it is plain that the provi- 
sion in this contract, by which no action could be maintained until 
the conditions in regard to proof of loss had been complied with, 
enlarged the time for bringing the action, and particularly when 
the contract created a statute of six months, operating as a com- 
plete bar to the recovery. Giving, therefore, this entire contract a 
just and proper interpretation, it must be held that the failure to 
produce the proof within the thirty days worked no forfeiture of 
the right to recover, and the instruction to that extent was proper. 
Courts have so construed contracts of insurance as to fuUy protect 
companies against imposition and fraud on the part of the assured, 
and have required a strict compliance vrith that provision of the 
contract requiring the proof of loss to be furnished in a specified 
time; but where the company, by its own contract, has interposed 
a statute of limitation of such short duration as fully protects its 
rights in this particular vnth the right to postpone the payment of 
the loss sixty days, which is to be included in the computation of 
time when applying this statute, and in the absence of any pro- 
vision forfeiting the right of recovery on such a ground as the 



Digitized by 



Google 



1890.) Kentnn Ins. Co. vs. Downs et ah 927 

failure to furnish the proof, it obviates the necessity of establishing 
any rule in this regard, other than the contract itself, for the pro- 
tection of insurance companies. The appellant has made stipula- 
tions for its own protection, and this court will not imply a for- 
feiture or terminate the contract under such circumstances. 

It is insisted by counsel for the appellant that, although the 
failure to take and present the proof may not have constituted a 
defense to the action, still, as the proof was presented in May, ISST, 
and this action instituted in the month of June following, no recov- 
ery should be allowed, because the policy provides, in stipulation 
No. 32, that the loss shall not be paid until sixty days after the 
proof of the loss has been furnished; that the action was premature, 
having been brought within thirty days after the proof had been 
made complete. This defense is made alone by the brief filed, and 
no plea in abatement or demurrer interposed in the court below 
on such a ground, but, on the contrary, the appellant relied on 
Tarious defences to the action, all of which went to the merits of 
the controversy, audit is now too late to raise the question. It is 
manifest from the testimony that the agent of the company was on 
the ground when the policy was issued. He knew the manner in 
which the buildings were used and occupied, and the representa- 
tions, if false, came from the agent, and not the assured. It ap- 
pears that the agent charged more than is usual in ordinary risks, 
because a part of the building was used as a store, and the fact 
that there was gunpowder in the store in such quantities as is 
usually kept by country merchants constitutes no defense to the 
action. The jury determined all the questions of fact that are now 
urged as grounds for a reversal, and, the evidence being conflicting, 
we have thought proper to decide only the legal questions involved. 
The judgment below is affirmed. 
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SUPREME COUKT OF ILLINOIS. 



ROCKPORD INS. CO.) 

STORia* 

In an action on a policy of fire insurauoe, the question whether the insured 

building had become vacant and unoccupied is one of fact. 
A special finding that the insured building, situated in the rear of one in 

which the owner lived, was occupied permanently b^^him, *' for washing. 

ironing, cooking, eating, and storage, '' is not inconsistent with a general 

finding that it was occupied as a dwelliog-house. 

This was assumpsit in the Circuit Court of Madison County, by 
appellee against appellant company, on a fire insurance policy is- 
sued by appeUant company to appellee on her frame house. The 
policy contained a clause that, '* if the premises insured became 
vacant or unoccupied without the consent of the secretary of the 
company, in writing, the policy shall be void." The facts of the 
case as stated by the appellate court, and which we adopt, are 
these: Mrs. Storig and her husband owned a building and out- 
buildings which they used as a saloon, eating-house, and residence; 
the saloon being in the front part of the main building. In the 
rear of these buildings, upon another lot, stood the building in- 
sured. The two lots joined end to end, facing on different streets, 
but were in the same inclosure. Mrs. Storig owned the building 
insured, and the lot on which it stood, in her own right. At the 
time the policy was issued, the building was occupied by a Mrs. 
Harvey as tenant of Mrs. Storig. The policy described the build- 
ing insured as a " dwelling-house, No. 2, county of Madison, state 
of Illinois, lot 26, Main Street, town of Edwardsville." In the ap- 
plication the property is described as '* House No. 1 ; size, 18x24 
feet; age, three years; occupied by tenant," — without giving any 
other description of the premises. Mrs. Harvey continued to oc- 
cup;^ the premises until December 15, 1887, when she left them* 

* Deaialon rendered, M»7 10, 1890.— From Nartkeoitem Rtporier. 
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Mrs. Storig then determined to use the building in connection 
with the other building. She took out the partition in the main 
building, put in stoTes, tables, benches, chandehers, and chairs, 
with a view of using the same for the purpose of giving suppers 
to balls or parties held in Turners Hall, which was located just 
across the street. She also used the building for washing and 
ironing in, and stored goods therein. The building was used on 
the daji; and evening of January 5, 1888, for serving a supper, 
and between the 5th and 12th of January, the day the building 
was burned, two washings and ironings were done therein. Mrs. 
Storig testifies: "From the time we changed it, the house was in 
use every day. I had it like a kitchen or general room. I fixed it 
up, and put stoves in, and used it every day." There is no pre- 
tense that the building was vacant at the time of the loss. The 
contention relates to the question of occupation alone. 

On the trial the court submitted special questions of fact to the 
jurv, as follows: '' (1) Did any person live in the house that was 
injured at the time of the fire ? And, if not, find how long it had 
been since any one had lived in said house as a place of abode. 
(2) Was the house occupied in any manner ? And, if so, find and 
report — ^First, by whom it was occupied; and, second, find the ex* 
tent of occupation, and in what manner it was occupied, and how it 
was occupied." The jury found for the plaintiff, and assessed her 
damage at $300, and returned special findings as follows: To the 
first question, ''Yes;" to the first part of the second question, 
'' The house was occupied by Mrs. Elizabeth Storig;" and to the 
aecond part of the question, "It was occupied permanently, to 
wit, for washing, ironing, cooking, eating, and storage." The court 
overruled a motion for new trial, and also a motion by defendant 
for judgment against the plaintiff upon the special findings, and 
rendered judgment for the plaintiff. On appeal to the appellate 
court, this judgment was affirmed, and the defendant appealed to 
this court, the appellate court having granted the certificate of 
importance. 

Mabshall k Taooabt, for Appdlant. 
Hafpt & TsAVouSy fcr Appellee, 

Shofe, C. J. (after stating the facts as above.) 
It is to be premised that what is meant by the term '* vacant and 
unoccupied," in a policy of insurance, is a question of law, but 
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whether the building was at the time of the loss " vaciEmt and un- 
occupied/' within the meaning of the policy, is a question of fact: 
Insurance Co. vs. Tucker, 92 111., 64; Assurance Co. yv. Mason, 5 
HI. App., 141; Wait vs. Insurance Co., 13 Hun., 37l. On behalf of 
plaintiff, the circuit court instructed the jury that the burden was 
upon the defendant to show that the premises, at the time of the 
fire, were vacant and unoccupied; and, unless such fact is shown 
by preponderance of the evidence, they should find for the«plaintiff 
upon that question, and also that, although the plaintiff, in her 
application for insurance, represented that the premises were oc- 
cupied by a tenant, and that such tenant moved out of the premises 
prior to the destruction of the building by fire, yet if they further 
believed from the evidence that at the time of such destruction, 
and after said tenant had moved out as aforesaid, the premises 
were occupied and used by the plaintiff as a dwelling-house, then 
the jury must find for the plaintiff. On the part of the defendant 
company, the court instructed the jury that " it was the province of 
the court to construe the policy and determine its meaning, and 
that it was their duty to be governed by the instructions in respect 
thereof"; and, second, that '' by the policy in evidence, construed 
according to law, the defendant did not agree and is not bound to 
pay for any loss that might occur to the building while the same 
was vacant or unoccupied;" and third, that " 'occupancy,' applied 
to houses insured as dwellings, implies an actual use of the house 
as a dwelling place;" and, fourth, "If you believe from the evi- 
dence that the house in question was occupied by a tenant until on 
or about December 5, 1887, and that it was then vacated by said 
tenant, and that since that time no one has lived in said house as a 
place of abode, then- the court instructs you tliat under these cir- 
cumstances the law is for the defendant, and it will be your duty to 
find a verdict in favor of the defendant." It is not contended 
that these instructions are not fully as favorable for the defendant 
as it had any right to ask. It is not necessary to determine 
whether, in view of this policy, they do not state the law too 
broadly in appellant's favor, as no cross-error was assigned. The 
last two of defendant's instructions, as above copied, contain all 
that is material in those refused. It may be said with propriety, 
however, that provisions like the one under consideration, in a pol- 
icy of insurance, are for the protection and benefit of the insurer, 
and are inserted in its interest, and, therefore, when a forfeiture of 
he policy is sought because of a violation thereof, they are to be 
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strictly construed; that is, construed most strongly against the 
insurer. In other words, no intendments will be indulged in favor 
of a forfeiture thereunder: Insurance Co. vs. Eddy, 56 111., 213; 
Hoffinan vs. Insurance Co., 32 N. Y., 405; Bann vs. Insurance Co., 
59 N. T., 387; Wood, Ins., § 58. We do not, however, deem it nec- 
essary to further pursue the discussion in this regard. The court 
below made the plaintiff's right of recovery to depend upon the 
question of fact whether the building at the time of the loss was 
actually occupied as a dwelling-house or place of abode, and the 
jury have found that it was so occupied, and the appellate court 
has approved that finding. 

The trial court submitted, at the instance o the defendant, 
special questions of fact to the jury, as follows: *''(1) Did any per- 
sons live in the house that was insured, at the time of the fire? 
And, if not, find how long it had been since any one had lived in 
said house as a place of abode. (2) Was the house occupied in 
any manner ? And, if so, find and report — ^First, by whom it was 
occupied; and, second, find the extent of occupation, and in what 
manner it was occupied, and how it was occupied." The jury re- 
turned, in addition to their general verdict, special findings. To 
the first question they answered, " Yes;" and to the second: " The 
house was occupied by Mrs. Elizabeth Storig. It was occupied 
permanently, to vdt^ for washing, ironing, cooking, eating, and 
storage." The jury having found that the house was occupied as 
a dwelling or as a place of abode, the a£Srmance of the judgment of 
the circuit court by the appellate court settles conclusively, so far 
as this court is concerned, that fact: Paddon vs. Insurance Co., 107 
111., 196. Nor are we of opinion, without pausing to discuss the 
subject in extenso, that the special finding as to the manner of oc- 
cupancy of the house is inconsistent with the general verdict; that 
is, that the occupancy so specially found is not such occupation of 
the house as contemplated by the words and terms of the policy. 
It was occupied by the plaintiff. The occupation was permanent, 
and for most of the purposes, as found by the jury, for which 
dwellings are used. We are aware that there is some conflict in 
the authorities upon this subject, but think that the weight of rea- 
son and authority concur in the view we have expressed. The 
judgment of the appellate court will be affirmed. 
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SUPREME COURT OF MICHIGAN. 



UNION MUTUAL AID ASS'N^ 

vs, 

MONTGOMERY et al.* 

A benefit certificate in favor of two beneficiaries provided that in case of 

death of either the full amount was to go to snrrivoT if living, if not 

living to the heirs of said member. 
Seldy That the shares vest in the beneficiaries upon death of the member, 

and if one dies before payment of the benefits his share does not go to the 

survivor, but to his own executor. 
Where the by-laws permit a change of beneficiary by the insured, no interest 

vests in the beneficiary during the life of the member. 

F. R. Mbohbu, for ChmplainanL 

Joel C. Hopkins, /or Defendant and Appellant Ellis and Dtfendant 
FraDklin. 

Bbiogs & Clark, for Defendant and Appellee, Montgomery. 

Champlin, J. 

A bill of interpleader was filed by the above-named complainant 
against defendants, who each lay claim to a fund which the asso- 
ciation acknowledges itself liable for and willing to pay to the one 
legally entitled. The following facts are admitted: — 

(1) That said Union Mutual Association is a oo-operatiTe and 
mutual benefit society organized and doing business under and in 
pursuance of an act of the state of Michigan entitled " An act to 
provide for the incorporation of co-operative and mutual benefit 
associations," being chapter 118 of Howell's Annotated Statutes; 
that the object of said association is to secure to the family or 
heirs of any member, upon his death, a certain sum of money, to 
be paid out of the proceeds of an assessment upon the members; ' 
and that all persons whose lives are insured are members of the 
association. 

* Deoision r«iid«red, Jiin« 8, 1888. 
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(2) That every person desirous of becoming a member makes to 
the association a written application for membership, wherein, 
among other matters, he sets forth the amount of insurance desired, 
and the name of the beneficiary; that, upon*the admission of a 
member, the association issues to him a certificate of membership, 
in the form hereto annexed, constituting him a member, and con- 
taining a promise to pay, upon the death of such member, to such 
member of his family or heirs as were named in said application, a 
sum of money in accordance with the articles of association, 
by-laws, and other rules and conditions prescribed by the 
association. 

(3) That upon the 20th day of January, A. D. 1883, one Edward 
O. Franklin, then a resident of Ann Arbor, in this state, made to 
the association a written application for membership, that in and 
by said application he requested insurance to the amount of 
$1,600, to be made payable, in case of death, to Cecilia M. Frank- 
lin, his wife, and Charlotte A. Franklin, his daughter, equally, 
with the further direction that, in case of the death of either, the 
full amount should go to the survivor. 

(4) That upon the 22d day of January, A. D. 1883, the' associa- 
tion admitted said Edward C. Franklin to membership, as requested 
in said application, and upon that day issued to him a certificate 
of membership, wherein said association constituted him a member, 
and promised to pay to his wife and daughter, Cecilia M. and 
Charlotte A. Franklin, — in case of death of either full amount to 
go to the other, — the sum of $1,500, upon certain conditions therein 
named, which certificate was duly delivered to said Edward C. 
Franklin. 

(6) That afterwards, on December 16, 1884, said Edward C. 
Franklin, who had then removed to St. Louis, Mo., wrote to the 
secretary of the association a letter, which letter was replied to by 
one of the clerks in the office of the association; that a few days 
later said Edward C. Franklin returned said certificate to the asso- 
ciation by mail from St. Louis, vnth the marginal directions as to 
change of beneficiaries, signed by him, as appears upon said 
certificate, and surrendered the same to said association, in whose 
possession in has since been. 

(6) That upon December 23, 1884, a new certificate was issued 
and delivered to him by mailing the same to him at St. Louis, 
wherein the names of the beneficiaries were changed, as requested 
in said letter, to his son, N.Lyon Franklin, and daughter, Charlotte 
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A. Franklin, with the same provision, that, '' In case of death of 
either, full amount to go to survivor;" which new certificate was oi 
the same number as the one surrendered, and was intended to bear 
the same date, but,«by mistake of the clerk who filled it up, it was 
dated one year later than the first one. At the same time said 
clerk erased the words, " Cecilia M. Franklin, his wife," in the said 
application, and inserted the words, ''N. Lyon Franklin, son." 

(7) That while said reissued certificate was in force, and on or 
about December 10, 1885, said Edward C. Franklin died, leaving 
surviving him his said wife, son, and daughter; that satisfactory 
proofs of such death were duly furnished to said association on or 
about January 20, 1886, by said N. Lyon Franklin and Charlotte A. 
Franklin, who was then married and become Charlotte A. Mont- 
gomery, and each of them claimed payment of one-half of the 
amount named in said certificate, which by the terms thereof would 
l)ecome due and payable at the expiration of ninety days after the 
receipt of said proofs, to wit, on April 20, 1886; tiiat said Cecilia 
M. Franklin did not join in said proofs, nor make any claim therein 
as beneficiary. 

(8) That before the time for the payment of said amount arrived, 
and on or about February 1, 1886, said N. Lyon Franklin died, 
leaving a last will and testament, which disposed of his entire 
estate, and was duly admitted to probate at the rcBidence of said 
deceased, St. Louis, Mo., and the execution thereof was granted to 
the above-named Samuel Ellis, the executor therein named. 

(9) That on or about May 5, 1886, said association paid one-half 
of said sum, to wit, $750, to said Charlotte A Montgomery, and on 
or about August 14, 1886, paid the remaining $750, under an order 
of this court, to the register of the court. 

(10) That the application was made by said Edward C. Franklin 
in person, and upon his own motion, neither his wife nor any of the 
l)eneficiaries having any part therein, but after having talked the 
matter over with said Cecilia M. Franklin; that he paid the advance 
payment required; that all assessment and other notices were sent 
to him, and that he paid all of the assessments and dues that were 
paid; that assessment notices have been issued, and assessments 
made and paid, only upon one certificate as No. 3,463, and only for 
the sum of $1,500; and that at least three assessments, at intervals 
o three months apart, were made between the time of issuing 
the second certificate and the date of the death of said Edward G. 
Franklin. 
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(11) That the association has no capital stock, nor any fund, 
income, or means from which to pay death losses, except such as is 
derived from assessments made upon all the members having 
certificates in force at the death of any member, each member 
paying assessments at a fixed rate per $1,000 of insurance, said 
rate being determined by his age at admission, and that the failure 
of the member to pay assepsments or dues within forty days 
terminates the membership and avoids the certificate. 

(12) That the following provisions are contained in the articles 
of associatipn and by-laws, in relation to the designation and 
change of beneficiaries, and are the only provisions upon the 
subject: — 

ARTICLES OF ASSOCIATION. 

Section 5. The object of the incorporation is to secure, at its maturity, to 
the beneficiary named in the certificate of any member then in good Btauding, 
the payment of the sum specified in such certificate. 

BY LAWS. 

Sec. 23. When an applicant is accepted he shall receive a certificate of 
membership signed by the president and secretary, under the seal of the 
association, which certificate shall state the amount to be paid to the bene- 
ficiary in case of death, and shall be in accordance with the conditions of the 
application of the member to whom the certificate is issued, making the pay- 
ment of the benefit sum payable as directed in the application; subject, 
however, to all the provisions of the articles of association and by-laws, and 
waiviug all claims for payment upon the association or its individual members 
beyond such as is realized by one mortality assessment of the members of the 
association as prescribed by the table of mortality assessments. Any member 
may change the beneficiary designated as aforesaid, upon application in 
writing to the secretary, stating to whom he desired such benefits paid, the 
surrender of his old certificate, and the payment of a fee of one dollar; where- 
upon the secretary shall change upon the record the name of the beneficiary, 
and issue a new certificate accordingly of the same number as the old one. 

This section of the articles and this by-law v^ere in force when 
tne application was taken, and continued in force until after the 
death of said Edwai d C. Franklin. 

(13) That said Charlotte A. Montgomery had no knowledge of 
the first certificate until she was told of it by her father, after its 
issue; that her father told her he intended to change one of the 
beneficiaries from said Cecilia M. Franklin to said N. Lyon Franklin, 
but she did not know that the change had been made until after her 
father's death, which was the first knowledge she had of the second 
certificate. 



Digitized by 



Google 



986 Bepoti of Decisums. [Od, 

(14) That said Cecilia M. Franklin had no knowledge of the isBue 
of the first certificate until after it was issued, and had no knowl- 
edge of, and did not consent to, its surrender or change. 

(15) That said Edward C. Franklin took out a policy in another 
company for $1,000 for the benefit of said Cecilia M. Franklin. 

It is not necessary to set out or refer to the application, Exhibit 
A, nor the original certificate, Exhibit B, as the certificate is the 
same in all respects as the certificate subsequently issued, except 
as to date, and the substitution of the name of N. Lyon Franklin 
in place of Cecilia M. Franklin as a beneficiary. Exhibit C reads 

as follows: — 

St. Lonifi, December 16, 1884. 
Charles F. Foote, Secretary, Battle Creek, Mich.— Dear Sir: I wish to 
change the beneficiary in my life-policy No. 1,500 of the Union Mutual A.860 • 
ciation of the city of Battle Creek, so as to read, ^^to his son and daughter, 
N. Lyon and Charlotte A. Franklin, equally." In case of the death of either, 
full amount to go to the survivor. Will you oblige me in this, as I shall make 
other arrangements for the party dropped in another company, if the abore 
change can be made. Very respectfully, E. C. Franklin. 

The new certificate reads as follows: — 

No. 34e3, . 11,500. Age, 61. 

The Union Mutual Association of Battle Creek, Michigan. 

In consideration of the ivarranties to it made in the application for this 
certificate, and the sum of eight dollars and fifty cents to it paid, and the sum 
of two dollars to be paid on or before the 1st day of July next, and in each 
year thereafter during the continuation of this contract, and the further sum 
of 110.83 to be paid at each assessment, to be made only upon the death of a 
member, does hereby constitute Edward C. Franklin, of Ann Arbor, county 
of Washtenaw, state of Michigan, a member of the association; and ninety 
da% s after satisfactory proof of the death of said member, and upon the surrender 
of this certificate, with discharges thereof, upon condition that all payments 
have been made as required under this certificate, up to the time of death, in 
accordance with the terms and agreements made in the application for this 
certificate, and upon the further conditions printed upon the back hereof, 
(whi h application and conditions are hereby referred to and accepted by 
said member as a part of this contract,) the said Union Mutual Association 
agrees to pay to his son aud daughter, N. Lyon and Charlotte A. Franklin, 
equally,— in case of death of either, full amount to go to the survivor, — 
91,500, if living; if not lining, to the heirs of said member. 

In witness whereof the said Union Mutual Association has caused this 
certificate to be signed by its president, and sealed and attested by its secre- 
tary, at its office, in the city of Battle Creek, state of Michigan, this 22d day 
of January, 1884. [Seal.] Chas. Austin, President 

Chas. E. Footb. Secretary. 

The court below eotered a decree (1) adjudging that complainant 
be paid its costs of siiit, to be taxed out of the fund deposited in 
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ooart; (2) that Charlotte A. Montgomery is entitled to the residue 
of said fund, and directing the register of the court to pay the 
same over to her; (3) that she recover her costs to be taxed against 
her co-defendants, Samuel Ellis, as executor of the last vrill and 
testament of N. Lyon Franklin, deceased, and Cecilia M. Franklin. 
The only question in the case is, to whom does the fund which 
has been paid into court belong? The case is to be determined 
by the articles of association, by-laws, and certificate of member- 
ship. These laws and regulations determine the rights of the 
members and the association, and may be enforced by the parties 
and beneficiaries according to their respective rights as therein 
provided: Arthur vs. Association, 29 Ohio St., 567, 660; May, Ins. 
§ 552; Bliss, Ins, § 426; Bed Men vs. Schmidt, 57 Md., 106. Section 
23 of the by-laws gives to any member the privilege of changing 
the beneficiary upon complying with certain, requirements. This 
by-law is a reasonable regulation of the right of the members to 
exercise the power of appointment of the beneficiary whenever and 
so often as he pleases. Circumstances may intervene which may 
make it desirable for the member to make a change in the bene- 
ficiary, and, as such designated beneficiary has no vested right in 
the fund or bounty of the donor, his consent to the change is not 
required, nor has he any interest that can be either protected or 
asserted in a court of law. Cecilia M. Franklin has no legal or 
equitable claim upon the fund. When a valid appointment has 
been made, a time will arrive- when the beneficiary has a vested 
right to the fund. The only question under the certificate of mem- 
bership, in the present case, is whether such right became vested 
so as to pass to the beneficiaries equally at the time of the death of 
Edward C. Franklin. The scheme of the corporation is to raise a 
fund which shall pass to designated beneficiaries at the death of^ 
the member. The right, which before was inchoate and contingent, 
becomes upon the death of the member fixed and certain in the 
beneficiary. He ma^^ compel the corporation to levy the assess- 
ment, if they refuse, after the time limited for payment. The pro- 
vision relating to survivorship applies to the one of the two who 
shall survive the donor. If neither survive him, the fund goes to 
the heirs of the member. The time of payment provided for, 
namely, ninety days after the death of the member, has no refer- 
ence to whom shall take as survivor. The time of payment is de- 
fined simply to enable the corporation to raise the fund by assess- 
ment upon ttie members. If the son, N. Lyon Franklin, had died 
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before his father, Edward C, the whole sum would have been pay* 
able to the daughter, Charlotte A., and, if she had also died before 
her father, the fund would hare been payable to his heirs. The 
words, " if living," and " if not living," refer to living at the time of 
Edward C. Franklin's death. The same rules of construction 
should be applied to dispositions of property created by these 
mutual benefit associations as are applied to bequests by vnll& 
They partake of the nature of testamentary dispositions of prop- 
erty. It is well-established law in this state that the policy of onr 
statutes favor vested estates in preference to contingent, and that 
unless an intention appears iq the contrary, the will shall operate 
from the death of the ^testator, and estates vest at that time : 
Eood vs. Hovey, 50 Mich., 396; Porter vs. Porter, 50 Mich., 456; 
Toms vs. Williams, 41 Mich., 552; Eberts vs. Eberts, 42 Mich., 404. 
In this case I think it clear that the gift to the beneficiaries became 
operative at the death of the donor, and consequently this share of 
the fund vested in N. Lyon Franklin at that time, and could be 
disposed of by his last will. It follows that the decree vnll be 
affirmed as to the first clause above noted, aod reversed as to the 
residue. And a decree will be entered here declaring that the ex- 
ecutor of N. Lyon Fraoklin, deceased, is entitled to the residue of 
said fund, and directing the register of the circuit court to pay the 
same over to him, and he will recover his costs of both courts 
against said Charlotte A. Montgomery and Cecilia M. Franklin to 
be taxed. The other justice? concurred. 



SUPREME OOURP OF COLORADO. 



BERNHEIMER 

v«, 

CITY OF LEADVILLE.*; 

A city ordinance required a license fee from those poisoing among other av- 
ocations that of ** insurance broker.'' 

HeJdj That a dnly authorized local agent of a company is not an insoranoe 
broker. 

* DeoUion rendered, June 90, 1890. 



Digitized by 



Google 



1890.] BerHheimer va. City of Leadville. 939 

S. D, Waixino and J. K. Mobby, for Plaintiff in Error. 

J. D. FiiEMiKa and Chab. H. Wenzsll, far Defendant in Error. 

'PATTIBOlXy G. 

It appears from the record in this case that on September 2, 
1885, plaintiff in error was arrested for the violation of § 10, c. 11, 
of an ordinance of the city of Leadville. The offense charged was 
that plaintiff in error " did engage in, pursue, and carry on the 
business and occupation of an insurance broker, without first Irav- 
ing obtained a license from the city of Leadville, as required by 
the ordinances," etc. He was duly tried by the police magistrate, 
adjudged to be guilty, and fined $13 and costs. Subsequently, 
upon appeal to the County Court of Lake County, a new trial was 
had, and he was again convicted, and a fine of five dollars and 
costs was imposed. A review of this judgment is sought in this 
court. 

The proceeding was had under section 10 of an ordinance en- 
titled ''An ordinance for compiling the general ordinances of the 
city of Leadville, adopted January 2, 1886. By this section the 
amount of the license fees is fixed, which are required to be paid to 
the clerk of that city, for the privilege of exercising certain trades 
and avocations. The part of the section presented for considera- 
tion reads as follows: '' The several amounts to be paid to the said 
clerk for licenses imposed by the said council upon the applicant 
shall, in addition to the fee for issuing the same, of fifty cents, to 
be paid to the city clerk, be as follows, [among others] : Insurance 
brokers, $50 per annum." To enforce the ordinance, it was pro- 
vided that, upon conviction for a violation of its provisions, a fine 
of not less than $6, nor more than $200, should be imposed, etc. 
Was plaintiff in error subject to this provision ? 

The city of Leadville was organized under the statute relating to 
towns and cities which was in force in 1877. The ofiSce performed 
by the provisions of that and similar statutes is clearly and well 
defined. These statutes confer upon communities within this state 
authority to exercise the powers of municipal corporations upon 
compliance with their provisions. When the necessary steps have 
been taken to secure the privileges and franchises offered by the 
law, and proper proof has been made of compliance therewith, 
then such community becomes a municipal corporation, and is au- 
thorized to exercise all the powers, rights, franchises, and privi- 
leges particularly mentioned in the act under which the organiza- 
tion was perfected. It is a well-settled elementary principle that 
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the charter of a municipal corporation, or, if organized under a 
general law, that such general law, is the instrumentalitj by meana 
of which the legislature of the state delegates to the municipal 
body the right to exercise such franchises, and such legislative 
power and authority, as may be essential to the safety, well-being* 
and prosperity of the community. It is equally well settled that 
the charter or the law by which the municipal body is created is to 
be strictly construed, and that no powers are to be exercised except 
those which are expressly conferred, or which exist by necessary im- 
plication. This principle of the law is expressed with extraordinary 
clearness in 1 Dill. Mun. Corp., § 89: " It is a general and undisputed 
propoi^ition of law that a municipal corporation possesses and can 
exercise the following powers, and do others: First, those granted 
in express words; second, those necessarily or fairly implied in, 
or incident to, the powers exprensly granted; third, those essen- 
tial to the declared objects and purposes of the corporation, — not 
simply convenient, but indispensable. Any fair, reasonable doubt 
concerning the existence of power is resolved by the courts against 
the corporation, and the power is denied. Of every municipal 
corporation the charter or statute by which it is created is its or- 
ganic act. Neither the corporation nor its officers can do any act» 
or make any contract, oriocur any liability, not authorized thereby. 
All acts beyond {he scope of the powers granted are void." Of the 
power to license, it is needless to say that it exists perforce of the 
statute alone. 

To determine whether plaintiff in error could be required to 
pay a Hcense fee, a review, not only of the statute of 1877, but 
other legislation had in relation to the authority of cities and 
towns to license, regulate, and control business of the nature of 
that carried on by him, may be instructive. Subdivision 21, § 1, 
art. 3, c. 84, of the territorial laws relating to towns and cities, 
expressly confers upon the board of trustees of such towns and 
cities the right to "license, tax, and regulate commission mer- 
chants, innkeepers, brokers, money brokers, insurance agents, 
auctioneers, hawkers," etc. This chapter of the territorial laws 
was expressly repealed in 1877. Gen. Laws 1877, § 2745. Sec- 
tions 2654 and 2655 of the General Laws of 1877 define the powers 
of towns and cities organized under the new act. Authority to 
license, etc., is expressly conferred by subdivision 18-16, 28, and 
61 of section 2655. It is unnecessary to recite any of these subdi- 
visions except the sixty-first. It reads as follows: "To tax 
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license, and regolate auctioneers, distillers, brewers, lumber Tards, 
livery stables, public scales, • money changers, and brokers; pro- 
Tided, that the exercise of their powers shall not interfere with the 
sale^ made by sheriffs, constables, tax collectors, * * * or 
JBkUj other jferson required by law to sell real or personal prop- 
erty at auction/' It will be observed that by this provision no au- 
thority is expressly {conferred to license an ''insurance agent" By 
the territorial law, express authority was granted to license such 
agents. The provisions of the General Laws of 1883 in respect to 
the power to licence are the same as those of 1877, and need not 
be recited. The use by the territorial legislature of the phrase 
''' insurance agents," and also the word ''brokers," indicates that 
in the judgment of that body the two were not synonymous in 
meaning, and that the word "broker" did not include insurance 
agents. The subsequent action of that body in striking out the 
phrase "insurance agents " shows an intent to withdraw the author- 
ity previously conferred as to this class of persons. 

Bat, discarding for the present the foregoing consideration, we 
are of the opinion that under the authority to license brokers a 
license fee could Hot be exacted from plaintiff in error. As has 
already been shown, defendant in error was without express au- 
thority to license an "insurance agent." It necessarily follows 
that if plaintiff in error was an insurance agent within the me&ning 
•of the law, and such agency be not covered by the term " broker," 
he was not subject to the provisions of the ordinance, and that the 
proceeding against him was unauthorized. By the agreed state* 
ment of facts submitted to the court below, the question of Jplaint- 
iff in error's capacity is relieved of all doubt and difficulty. It 
appears that " said Bemheimer was duly authorized and commis- 
sioned bj the commission of said company [the Travelers' Life & 
Accident Insurance Company], issued to him under the hands of 
the proper officers and the seal of said company, within certain 
territory, in said commission described, including the territory 
within the corporate limits of the said city of Leadville, in said 
county and state, to solicit and receive, as agent of said company, 
applications for insurance and policies of insurance to be issued 
by and in the name of said company, and as such agent to write 
and issue for and by the authority of, and in the name of, said 
company, policies of insurance, insuring and indemnifying all per- 
sons procuring the same, and named in such policieSg^of insurance, 
against death and accident," etc Other facts need not be recited. 



Digitized by 



Google 



912 / eport of Decisions. \ Oct., 

Such an insurance agent is certainly not an insurance broker. In 
1 BouY. Law Diet., brokers are defined to be " those who are en- 
gaged for others in the negotiation of contracts relatire to prop- 
erty with the custody of which they have no concern." Tbe^ame 
author states that '' insurance brokers procure insurance, and ne- 
gotiate between insurers and insured." In Anderson's Dictionary 
of law an *' insurance broker" is defined as '* a person who nego- 
tiates contracts of insurance. He is «gent for both parties. An 
insurance agent is ordinarily an employe of the insurer only." An 
insurance agent clothed with the authority of plaintiff in error, as 
shown by the statement of facts, is not regarded as the agent of the 
insured. It is unnecessary for the purposes of this case to define 
the office of an insurance broker. It is sufficient to say that he 
usually acts for both parties. He represents no particular com- 
pany. He is employed for a specific purpose. It is his business 
to act upon particular occasions. Plaintifi^ in error was the ac- 
knowledged agent and representative of a particular company. He 
was acting under a commission issued to him under the hand and 
seal of the Travelers' Life &, Accident Insurance Company. He 
was the representative of that company within a particular district. 
He was authorized pot only to take applications for insurance, but 
in the name of the company to make contracts of insurance and 
issue policies. The company was bound by his acts. It can hardly 
be said that, in the conduct of this business, plaintiff in error was 
the agent of such citizens as might apply to him for insurance. He 
was not an insurance broker, within the purview of the statute. 
Further discussion is unnecessary. The ordinance in question was 
not applicable to him. The proceeding was therefore unwarranted. 
The judgment of the court below should be reversed. 

Beed and Bichmond, CO., dissenting. 

Feb OimiAH.^— For the reasons stated in the foregoing opinion, 
the judgment is reversed. 
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SUPREME COURT OF WISCONSIN. 



BANK OF RIVER FALLS 

DM. 

GERMAN-AMERICAN INS. CO.* ^ 

It is sufficient to allege the entering into a contract without alleging payment 
of premium on demurrer. 

It is not necessary to allege that the fire was not due to fraud. 

Where the policy stipulated for ihe receipt of proofs by the company, an alle- 
gation that proofs were rendered is sufficient. 

An allegation of the assignment of a claim sufficiently implies a valid assign- 
ment. 

Smith & Vannatta, for Respondent. 

R H. Stabt, for AppeMani. 

Cassodat, J. 

1. It Ib claimed that the complaint fails to show that any pre- 
mium was ever paid or agreed to be paid for the policy, and hence 
that there is no sufficient consideration alleged to support the con- 
tract It is alleged '' that on si&id day the defendant, for a valu- 
able consideration, entered into a contract of insurance with the 
said Bossell, by the tetms of which contract said defendant insured 
said Bossell for the term of one year from said date, against Ipss 
or damage to said property by fire, to the amount of $1,800." 
From this it appears that the contract alleged was based upon '' a 
yaluable consideration." This would seem to be enough to sup* 
port the undertaking to insure. It is said that it expresses " a 
mere opinion of the pleader, and is not a statement of the facts." 
But we think it does aUege, as a fact, that the consideration for the 
contract was yaluable. Whether the allegation is too general, or 
not sufficiently definite and certain, cannot be raised on demurrer, 
but only by motion. Section 2683, Bey. St. 

* D«oision Tendered, KoTember 8, 1888. 
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2. It is alleged " that on or about September 7, 1887, the hotel 
building above described was totally destroyed by fire." It is 
said that this is insufficient by reason of the failure to allege " that 
the fire was the result of accident or misfortune, and not through 
any fraud or evil practice on the part of the assured." The law 
does not seem to require the negation of such conditions subse- 
quent: Bedman ys. Insurance Co., 49 Wis., 481. Besides, there is 
nothing in the complaint indicating that the contract of insuxance 
contained any such exception, warranty, or condition. It simply 
alleges an absolute undertaking to insure. Upon this demurrer 
we are not at liberty to assume that the contract is different than 
alleged, because such contracts usually contain numerous excep- 
tions, warranties, and conditions. The question of variance is not 
here involved. There is certainly no good reason for alleging such 
negatives in a complaint upon such absolute undertaking to insure. 

3. It is said that there is an absence of any allegation that any 
proofs of loss were ever received by the defendant. The allega- 
tions of the complaint in this regard are that "it was further 
agreed by said parties, by said contract of insurance, that the 
amount of any loss or damage by fire to the property insured 
should be paid by defendant sixty days after due notice and proof 
of loss had been made by said Bossell, and received by the defend- 
ant; and plaintiff further shows that after the destruction of said 
building by fire, and more than sixty days prior to the commence- 
m3nt of this action, the said Bossell fully complied with all the 
conditions of said contract, and rendered to said defendant a par- 
ticular account and proof of said loss, as required by said contract." 
This would seem to be sufficient. In pleading the performance of 
conditions precedent in a contract, it is not necessary to state the 
facts showing such performance, but o|ily to state generally that 
the party duly performed all the conditions on his part: Section 
2674, Bev. St.; Schobacher vs. Insurance Co., 59 Wis., 89, H'^N. W. 
Bep., 969; Beif vs. Paige, 55 Wis., 502; Boardman vs. Insurance 
Co., 54 Wis., 365. 

4. It is said that the complaint is insufficient in failing to allege 
that the assignment by Bossell of his claim for the loss, under the 
contract of insurance, to the plaintiff, the next day after the fire, 
was in writing, and hence not within the statute of frauds. Section 
2308, Bev. St True, this section declares, in effect, that *' every 
contract for the sale of any * * "^ things in action, for the price 
of $50 or more, shall be void, unless" (1) it be in writing; ''or (2) 
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unless tbe buyer shall accept and receive part * * * of sach things 
in action; or (3) unless the buyer shall, at the time, pay some part 
of the purchase money." The allegations of the complain t are : *' That 
on or about the 8th day of September, A. D. 1887, the said Frank Ros- 
sell, for a valuable consideration, duly sold, assigned, and transferred 
to this plaintiff all his claim and demand against the said insurance 
company, defendant, accruing to him by virtue of the said contract 
on account of said loss; and the plaintiff ever since has been and 
now is the owner of said claim and demand." Whether the words, 
''for a valuable consideration," here used, are sufficient to indicate 
payment of the consideration "at the time" of the assignment, 
within the meaning of the last clause of the section quoted, we 
deem it unnecessary here to determine; for we are clearly of the 
opinion that the words, "duly sold, assigned, and transferred to 
this plaintiff," with what follows, in effect allege that the contract 
of insurance, with the amount due thereon, was on the day 
named delivered to and accepted by the plaintiff as buyer, under 
the second subdivision of that section. A parol "contract for 
the sale * * * of such things in action," accompanied by a 
delivery to and acceptance by such buyer, takes the case out of the 
operation of the section, and is binding upon the parties: Amson 
vs. Dreher, 35 Wis., 615; Mason vs. Whitbeck Co., id., 164; Mc- 
Knight vs. Dunlop, 5 N. Y. 537, 55 Amer. Dec. 370, and cases 
cited in the notes. 

5. Besides, in pleading an assignment required to be in writing, 
it is sufficient to aver that such assignment was made, as this will be 
held, on demurrer, to imply a valid assignment under the statutes: 
Bobbins vs. Deverill, 20 Wis., 142. The order of the circuit court 
is affirmed. 
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LOVVKll COURT DECISIONS. 



RIGHTS OF PROPERTY. 



Court of Chancery of New Jersey, 



SUPREME COUNCIL AMERICAN LEGION Q;F HONOR 

V8, 
SMITH BT AL.* 

1. Where the common law is in force a divorce a thoro et mensa does not 

change the property rights of the parties. Its only effect is to compel 
the parties to live apart, and to deprive the husband of his control over 
his wife. 

2. A divorce from the bond of matrimony pnts an end to any right which 

either has acquired in the property of tne other by the marriage, nnlees 
its effect is restrained by statute. 

3. Where a corporation is organized under a statute authorizing the forma- 

tion of corporations to accumulate a fund to be paid to the widows and 
children of deceased members, neither the corporation, nor a member, 
nor the two combined, can divert any part of the fund from thoee for 
whose benefit it was accumulated. 

4. A contract made by a benevolent corporation with a member cannot be 

enlarged or changed except by the consent of both contracting parties. 
.5. Where the contract made by a benevolent corporation with a member 
provides that the member shall not change his benefioiarj^ without the 
snrrender of his certificate and the consent of the corporation, the bene- 
ficiary cannot be changed, except in the manner provided for in the 
contract. 

William B. Guild, for Hannah A. Smith. 

Ohandleb W. Rikeb, for Thomas F. Smith. 

Van Fleet, V. C. 

The complainant is a corporation organized under statutes of 
Massachusetts, authorizing the formation of corporations to raise 
a fund ''for the purpose of assisting the widows, orphans, or other 

* Decision rendered, Mfty, 31, 1889. 
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persona dependent upon deceased members." Assistance is ex- 
tended to persons of the classes named by giving such persons as 
become members of the corporation the right to a] point or desig- 
nate which of them shall take, on his death, the sum payable on the 
death of a member. When the complainant was organized as a 
corporation the only persons who could be appointed as beneficia- 
ries of a member were his widow, his children, or other persons de- 
pendent upon him. By a statute passed in 1882 another class was 
added, namely, relatives of a deceased member; so that, after the 
statute of 1882 took effect, it was within the power of corporations 
like the complainant, formed under the laws of Massachusetts, to 
raise a fund "for the purpose of assisting widows, orphans, or 
other relatives of deceased members or persons dependent 
upon deceased members:" Supreme Council, etc. vs. Perry, 
140 Mass., 591 ; Massachusetts Foresters vs. Callahan, 146 Mass., 
392. M. Henry Sruith became a member of the complainant 
corporation in March, 1884. By the certificate of membership is- 
sued to him the complainant bound itself to pay out of its benefit 
fund, on satisfactory proof of his death, and on the surrender of 
the certificate, to his wife, Hannah A. Smith, a sum not exceeding 
$5,000, provided he was in good standing in the order at the time 
of his death, and provided, also, that the certificate had not been 
surrendered and another issued in its place in accordance with the 
laws of the corporation. The prpofs show that Smith became a 
member of the complainant corporation at the request of his wife, 
under an arrangement by which she made a will in his favor, and 
he, in return, obtained the certificate of membership for her bene- 
fit; and also that she paid his initiation fee, and all, or nearly aU, 
of the moneys which were subsequently paid to preserve his mem- 
bership. The certificate was delivered to his wife soon after it was 
obtained, and she has had possession of it ever since. Neither at 
the time when Smith became a member, nor during his member- 
ship; did the constitution or by-laws of the complainant corpora- 
tion give a member power to appoint any person but a member of 
his family, or a dependent on him, as his beneficiary'. The consti- 
tution, in stating the object of the corporation, says that it is to es- 
tablish a benefit fund, from which there shall be paid, on the death 
of a member, a sum not exceeding $5,000, to the family, orphans, 
or dependents, as the member may have directed. The by-laws 
defining the power of members provide — ^First, that an applicant 
for membership shall enter on his application the name of the 
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member of his family, or of those dependent on him, to whom he 
desires his benefit paid, and the name of sach person shall be en- 
tered in the benefit certificate, subject to such future change, 
among his dependents, as he may thereafter direct; second, that a 
member may at any time when in good standing surrender his 
benefit certificate, and have a new one issued, payable to such 
beneficiary dependent upon him as he may direct; and, third, that 
no act of any member, done for the purpose of changing his bene- 
ficiary, shall entitle the new beneficiary to any benefit unless such 
act shall be in strict accordance with the laws of the corporation, 
nor until such act has been ratified and approved by the corpora- 
tion. Another by-law provides that on proof of the death of a 
member an order shall be drawn by the secretary of the corpora- 
tion on its treasurer in favor of the person named in the benefit 
Certificate, and delivered to such person on the surrender of the 
certificate. Smith and his wife were divorced from bed and board 
on the 12th day of April, 1888, by the decree of this court, at the 
suit of the wife, for extreme cruelty, and he was ordered to pay her 
alimony. During the latter part of April, or early in May, 1888» 
Smith asked his wife to surrender to him the certificate issued by 
the complainant She refused to do so, stating that, as she had 
furnished all the money paid on the certificate, she considered that 
she was the person to whom the money mentioned in the certificate 
ought to be paid in case of his death. On the 21st of June, 1888, 
Smith made a written application to the complainant to change his 
beneficiary from his wife to hin brother, Thomas F. Smith, stating 
that he was unable to surrender his certificate because the bene- 
ficiary named in it refused to give it up for cancellation, but he 
made his application to do all he could to effect a change in bis 
beneficiary. The complainant, on the 16th of July, 1888, notified 
Smith that it would not issue a new certificate, payable to his 
brother Thomas, stating that under the circumstances it would be 
necessary that the old certificate should be surrendered before a 
new one could be issued. Smith died on the 21st day of July, 1888. 
His widow made proof of his death, and demanded payment of the 
sum which became payable by his death. Thomas F. Smith made 
a like demand, and the complainant then filed the bill in this case, 
and paid the sum in dispute into court A decree that the defend- 
ants interplead and settle, in this court, their right to the fund in 
question, by proceeding to hearing on the answers by them respect- 
ively filed to complainant's bill, has been made by consent 
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The question to be decided is, which of the defendants, Hannah 
A. Smith, or Thomas F. Smith, is entitled to the money in court? 
Hannah is the widow of M. Henry Smith, deceased. The decree of 
divorce a thoro et mensa did not dissolve their marriage bond. 
Though separated by the decree from his bed and board, Hannah 
still remained the wife of M. Henry Smith, and retained all the 
property rights incident to that relation to him; and on his death 
she became his widow, and as such succeeded to all the rights in 
his property which the law gives a widow in the property of her 
husband on his death. A divorce a thoro et mensa does not, where 
the common law has not been changed by statute, change the 
relation of the parties as to property. Its only effect, where the 
common law prevails, is to compel them to live apart, and to 
deprive the husband of his control over his wife: 2 Bish. Mar. & 
Div , §§ 729, 730. But a divorce from the bond of matrimony affects 
the property rights of both parties. A divorce of that kind puts 
an end to any right which either has acquired in the property of 
the other by the marriage,^ unless its effect in that regard is 
restrained by statute: Barrett vs. Failing, 111 U. S., 524; Tyler 
vs. Association, 145 Mass., 186. There can be no doubt then, as 
Hannah became the widow of M. fTenry Smith on his death, that 
she possessed the requisite qualification, both according to the 
terms of the contract made by her husband with the complainant 
corporation and the established law on this subject, to acquire a 
right to the money in question. For the law is settled that it is 
not within the power of either a member of such a corporation, or 
of the corporation itself, or of the two combined, to divert any 
part of the fund raised or accumulated for the benefit of the bene- 
ficiaries named in the statute under which the corporation is 
organized to any other person, or to apply it to any other purpose, 
than that authorized by such statute. That is to say, where a cor* 
poration is organized under a statute authorizing the formation of 
corporations to accumulate a fund to be paid to the widows and 
children of deceased members, the corporation can only pay the 
fund to the widows and children of deceased members; and if it 
should make a promise to pay any part of it to any other person 
its promise would be void. Its promise would not only be ultra 
vires, but in direct contravention of the purpose of the statute from 
which the corporation derived both its corporate existence and 
power. And a member of such a corporation is equally powerless 
to divert from its appointed channel that part of the fund of the 
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corporation which becomes payable on his death. The cases on. 
this subject are uniform and decisive: Supreme Council vs. Perry, 
140 Mass., 580; Elsey vs. Association, 142 Mass., 224; Tyler vs. 
Association, 145 Mass., 134; Skillings vs. Association, 146 Mass., 
217; Massachusetts Foresters vs. Callahan, 146 Mass., 891; Hellen- 
berg vs. Independent Order, etc., 94 N. Y., 68. 

From the foregoing statement it would seem to be entirely clear 
that Hannah is entitled to the fund in question, unless the attempt 
made by M. Henry Smith, in June, 1888, to change his beneficiary 
was effectual to make his brother his beneficiary instead of his 
widow. I think it is also perfectly clear that a brother of Smith, 
who was not dependent on him, and not a member of his family, 
could not become his beneficiary under his contract with the com- 
plainant, unless the complainant agreed that he might. The 
brother whom M. Henry attempted to make his beneficiary was not 
dependent on him, nor a member of his family. They were chil- 
dren of the same parents, but not members of the same family in 
the sense in which that word is used in the contract under consid- 
eration. The contract between the complainant and Smith is to be 
found in the certificate of membership issued to Smith, and in the 
constitution and by-laws of the complainant. When the complain- 
ant first acquired corporate existence, its power over its benefit 
fund was limited to making contracts to pay the fund to the widows 
and orphans of deceased members and other persons dependent on 
deceased members. As already stated, its power was enlarged in 
18'^2 so as to give it capacity to make contracts to pay its fund to 
other relatives of deceased members besides widows ai:d orphans. 
But in making its contract with M. Henry Smith it did not exercise 
this enlarged power. It never, so far as appears, made a contract 
with any of its members' family, or those dependent on them. 
Those are the only persons mentioned in the contract made by 
Smith with the complainant, and whom, by its terms, Smith had a 
right to designate as his beneficiaries. The complainant undoubt- 
edly had capacity, when it made the contract in question, to agree 
to pay other relatives of Smith than those constituting his family, 
but the question is not what contract the complainant might have 
made, but what contract did it make? In my judgment, M. Henry 
Smith had no right or power, under his contract, to appoint his 
brother Thomas, his beneficiary without the consent of the com- 
plainant; and, as it appears that the complainant refused to assent 
to such appointment, it must be held that Thomas has no right to 
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the fund in question. But it must also be said that, if M. Henry 
Smith's appointee had been a person belonging to some one of the 
classes of beneficiaries mentioned in the contract, still the appoint- 
ment he attempted to make in this case would have conferred no 
right on his appointee, because his appointment was never ap- 
proved by the complainant. It will be remembered that one of the 
complainant's by-laws expressly declares that no act of a member, 
done for the purpose of changing his beneficiary, shall entitle the 
new beneficiary to any benefit unless such act is in strict accord- 
ance with the laws of the corporation, nor until such act has been 
ratified and approved by the corporation. This by-law constitutes 
a material part of every contract made by the complainant with a 
member. Its obvious design is to keep the complainant con- 
stantly informed as to whom it will be liable in case of the death 
of the member, and thus prevent it from being subject to litiga- 
tion by adverse claimants, and the consequent waste of its benefit 
fund. There can be no doubt about the power of the complain- 
ant to make such a regulation, nor that a proper regard for the 
best interest of its members requires that it should be faithfully 
observed. A new certificate should not be issued until the one 
first issued has been surrendered, or such evidence furnished re- 
specting its invalidity as renders it tolerably certain that it will not 
be made the basis of a future suit. The best-considered cases on 
this subject are uniform in holding that the by-law above recited 
constitutes an essential part of contracts like the one under con- 
sideration, and that no person can successfully assert a right to 
the fund payable on the death of a member unless he can show 
that he was appointed the beneficiary of such member in the man- 
ner required by the contract, and that, in cases where the contract 
requires the assent of the corporation to his designation, he will 
acquire no right to the fund unless such assent be given: Dan- 
iels vs. Pratt, 143 Mass., 221; VoUman's Appeal, 92 Pa. St., 50; 
Society vs. Lupoid, 101 Pa. St., Ill; Knights of Honor vs. Nairn, 
60 Mich., 44; Association vs. Brown, 33 Fed. Rep., 11. Inasmuch 
as the right of Hannah to the fund in question seems to me to be 
clear on other grounds, I have not thought it necessary to discuss 
the question whether or not her husband, in view of the facts of 
this case, had the right, as against her, to appoint another person his 
beneficiary until he had first reimbursed her for her outlay in the 
purchase of his certificate of membership and the payments she 
subsequently made to preserve his standing as a member of the 
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complainant corporation. At first view it would seem to be nn- 
just that lie should be permitted to make a gift to another of the 
benefit her money purchased, except on condition that he first re- 
imbursed her for her outlay. A decfee will be made directing the 
payment of the fund to Hannah. She is also entitled to costs. 



LIABILITY OF STEAM-BOILER INSURER. 



Supreme Court of New Jersey, 



VAN WINKLE 

V8. 

AMERICAN STEAM-BOILER INS. CO.* 

1. The defendant having insured a steam-boiler, which was in a bnilding ad- 

jacent to the mill ot the plaintiff, and which mill had been injured by the 
bursting of such boiler, and it appearing that the defendant had co- 
operated actively with the owner of the boiler in its management, heldj 
that the defendant was responsible for such danger, if the same was oc- 
casioned by its want of care and skill in such transaction. 

2. In such instances, the owner of the dangerous machine is liable for the im- 

mediate and obvious damage caused by its mismanagement, and all per- 
sons, whether servants or volunteers, who participate in such manage- 
ment, are also liable. 

3. There is a public duty, to exercise great care and skill, incumbent on those 

having charge of instruments which, if mlBmanaged, are highly danger- 
ous to the lives and persons of men who happen to be in their neighbor- 
hood ; and for the non-performance of such duty a person specially in- 
jured thereby is entitled to sue. 

EuoENE Stevenson, /or Plaintiff. 

William BBiNKERHOFP,/or Defendant, 

Bbaslet, 0. J. 

This case stands before the court on a demurrer to the declara- 
tion. The facts constituting a summary of the plaintiff's cause of 
action, as presented in this pleading, are these: That he is the 
owner of a certain mill in Paterson, near to which is a mill owned 
by the lyanhoe Paper Company, in which there was a large steam- 
boiler, which was so situated that, if it exploded, the building of 
the plaintiff would be ineyitablj damaged; that the defendant, the 
American Steam-Bpiler Insurance Company, "represented and 

* Deoision rendered, February 2f , 1890. 
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stated " to the Ivanhoe Paper Oompanj that it kept in its employ 
skilled engineers who were expert in the examination and testing 
of steam boilers, and that in case the paper company insured in 
the company of the defendant it would have said boiler examined 
and tested from time to time, and would report the result of such 
tests and examinations; and that thereupon the Ivanhoe Paper 
Company took a policy from the defendant, against certain speci- 
fied damages that should be occasioned by the explosion or rup- 
ture of said steam-boiler. But it is not perceived how the declara- 
tions and representations not expressed can affect the questions to 
be decided, for certainly they have nothing to do in the constitu- 
tion of the conventional status between the defendant and the Ivan- 
hoe Paper-Mill Company. These statements were all made ante- 
cedently to the contract for insurance, which was in writing, they 
are inconsistent with its provisions, and consequently were annulled 
by its execution. A copy of the policy of insurance here referred 
to was annexed to the declaration, and is made part of it, in ac- 
cordance with the practice act. On reference to it, it appears that, 
so far from the defendant's having undertaken the obligation of 
making the examinations and tests described in the before>men- 
tioned representations, there is simply a stipulation to the effect 
that it should have the right to make inspections if it pleased so to 
do. The principal clause touching this subject is as follows, viz. : 
" Prevention of accidents by explosion being the primary object of 
this company, it is hereby agreed that the inspector of this com- 
pany shall, at all reasonable times, have access to said boiler or 
boilers, and the machinery connected therewith, and every and all 
facilities be offered to said inspector, when this company shall so 
desire, for the purpose of making an examination of said boiler or 
boilers or machinery; and should such inspector, upon said exami- 
nation, discover any defect, affecting the safety of said boiler or 
boilers or machinery, he shall notify the assured; or should the as- 
sured discover any defect, or be notified by any person having any 
interest therein of any defect or source of danger to said boiler or 
boilers or machinery, and upon such defect being brought to the 
knowledge of the assured, or of his agent, the said boiler or boilers 
or machinery so affected shall cease to be worked until such de- 
fect shall be corrected or repaired by the assured to the entire 
satisfaction and approval of the inspector of this company, and 
upon a failure so to do this policy shall become null and void." 
There is likewise a stipulation that, in case of the cancellation of 
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the policy, the company might retain 30 per cent of the premium 
''for the charges of inspection," and another to the effect, in its 
own language, that the policy should be void ''if the load on the 
safety-Talve shall be exceeded as approved by the inspector of this 
company, according to the inspector's certificate issued to the as- 
sured after each inspection." 

It is plain, from these references to this policy, that the defend- 
ant was in no wise obligated by its contract to make any inspec- 
tion whatever of this piece of machinery. It acquired the right to 
do so by its inspector when it should so desire, but there was noth- 
ing in the agreement compelling it to perform such office. And, 
consequently, if the insurance company had altogether refrained 
from making an inspection of this boiler, or had refused so to do, 
it would seem clear that it would have incurred no responsibility 
either to the assured or to the plaintiff for the disaster that has 
occurred. In such a situation it would have owed to the former 
no duty by force of contract, and to the latter none by force of the 
law. But {his is not the posture of affairs existiug at the time of 
this accident. The declaration avers, and the fact of course is ad- 
mitted by the demurrer, that the defendant, in the exercise of its 
volition, made repeated inspections of the boiler in question, and 
furnished the required certificates for the guidance of the engineer 
of the assured. No one can doubt that by such a course of action 
a duty in favor of the assured was imposed on the defendant, by 
the operation of the contract itself, to act with ordinary skill and 
care, both with respect to its inspection and its certificate. It is 
deemed that there is no room for doubt that, for the proximate 
damage occasioned by the absence of such care and skiU, the de- 
fendant became answerable to the assured per contractu as it had 
stipulated for such care and skill by the terms of its contract, read 
in the light of legal rules. 

But this is not the aspect of the transaction now presented for 
scrutiny. It is obvious that the plaintiff cannot rest his right to 
sue on the contract existing between the defendant and the Ivan- 
hoe Paper-Mill Company. To that engagement he is an absolute 
stranger, and there is no stipulation in it that was designed for his 
particular benefit Indeed, it is not perceived that this policy of 
insurance has any effect in this case, except inasmuch as it may 
explain and characterize the conduct of the defendant with respect 
to this steam boiler. Its connection with it, as it is exhibited in 
the record before the court, forms the pith of the present inquiry. 
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This is plain upon the surface of things. The boiler, unless prop- 
erly handled, was a dangerous thiog, and, according to the legal 
rule established bj the English courts, the proprietor of such an 
instrument is deemed an indemnifier for cdl losses, sufficiently 
proximate, occasioned by its use. This doctrine is thus stated by 
Mr. Horace Smith in his Scientific Treatise on the Law of Negli- 
gence (page 8). After averting to the contract which the law raises 
between the common carrier and those who intrust their goods to 
him in the way of his business, this author proceeds: ''With re- 
gard to such contracts, express or implied, no question of negli- 
gence arises; and the same holds with respect to cases which n^ay 
be said to be in the nature of assurance, viz., where a person brings 
upon his land some dangerous thing, such as fire or water, or a 
dangerous animal; for he is bound, as we shall see, to keep it at 
home at his peril. In all these classes of cases something more 
than 'care,' however diligent, is demanded, viz., absolute indem- 
nity." The American decisions maintain a less stringent doctrine. 
Where the dangerous thing is not in its natuie and under the cir- 
cumstances a nuisance per se, the maintainer of it is not, in any 
sense, an insurer against the loss that it may accidentally cause. 
He is responsible only for negligence or want of skill in its man- 
agement or use. Nevertheless as the thing employed is threatful 
of peril to others, and as he is using such thing for his private 
benefit, it has been properly established that the proprietor must 
exercise a high degree of care; and that, if he omits to do so, he 
will be answerable for the ill consequences to others that are the 
natural and proximate result of such default. Lord Fitz Gerald, 
referring to an operation that the defendant in the case had been 
engaged in, and which was of a dangerous tendency, thus defines 
the legal rule: The law " does declare that, under such a state of 
circumstances, it was the duty of the defendant to have used every 
reasonable precaution that care and skill might suggest in the ex- 
ecution of his works, so as to protect his neighbors from injury, 
and that he cannot get rid of the responsibility thus cast on him 
by transferring that duty to another. He is not in the actual posi- 
tion of being responsible for injury, no matter how occasioned, but 
he must be vigilant and careful; for he is liable for injuries to his 
neighbor caused by any want of prudence or precaution, even 
though it may be culpa levissima." Hughes vs. Percival, L. E. 8 
App. Cas., 455. This is the legal principle copiously illustrated by 
citations in the text-books. 2 Shear. & B. Neg. § 689. There can 
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be no doubt, in view of this legal rule, that for the present acci- 
dent the Ivanhoe Paper-Mill Company, on the assumption of the 
truth of the facts laid in the declaration, would hare been respon- 
sible to the plaintiff for the damage done to his property. The 
boiler was a highly dangerous machine when in use. It was the 
plain duty of the company to have it inspected at proper periods, 
and the case shows that, if that had been done, the calamity would 
have been avoided. That in this state of affairs an action would 
have lain against the Ivanhoe Company is indisputable. And this 
responsibility is the effect of the obligation that arose de jure, out 
of the situation, being comprehended in the maxim, sic utere tuo 
ut alienum non Isedas. Having this boiler in use, conditioned as 
described, the paper company could not, by any device, free itself 
from the duty of operating it with the utmost care and skill, nor 
from the liability to indemnify those who should be injured, in a 
legal sense, by the omission of such care and skilL To this extent 
ths legal status is clear. The question is whether the duty thus 
defined became incumbent on the defendant to such a degree as to 
place upon it a responsibility of a similar kind, for the damage 
now in question. 

It does not appear to be doubtful, from the statements in the 
declaration, that it was an essential part of the duty of the paper 
company, in the safe and skillful management of this boiler, to 
have it examined and tested, from time to time, by a person of 
req'iisite knowledge. It was this necessary function that the de- 
fendant entered upon the execution of. As has been stated, the 
insurance company was not compelled, by force of its contract, to 
the performance of this supervision ; but it is undeniable that, as 
it proceeded to do so, it thereby became bound by the express 
terms of its contract to disclose to the assurer " any defect affect- 
ing the safety of said boiler," and to issue a certificate defining 
the load that could be put on the safety-valve. By the course thus 
taken it is not at all difficult to mark out the reciprocal rights and 
obligations of the parties to this policy, inter se; but such exposi- 
tion is, at present, comparatively of little account, as the injury is 
not with respect to the force of this contract, but altogether as to 
the legal effect of the acts done under it by the defendant, so far 
as they affect the rights of the plaintiff, who is a stranger to it. 
What this defendant did was this: It co-operated with the owner 
of this dangerous instrument in its management, in a particular 
indispensable to its safe use, and it thereby in that degree con- 
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stituted itself the agent or the substitute of such owner. It per- 
formed a series of acts that could not be performed by the owner 
without the responsibility just mentioned; and as such responsi- 
bility belonged, not to the ownership of the machine, but to the 
function of operating it, it does not seem that any one could per- 
form such function without incurring the responsibility. Very 
plainly the defendant stood within the spirit of the rule that laid 
upon the proprietor of the boiler the duty of exercising care and 
skill in its use. That rule is but the creature cf social justice. 
That a man cannot do an act for his own benefit or pleasure, the 
natural consequence of which will be detrimental to the equal 
rights of another, is an equitable principle of importance to the 
common welfare; and the rule that one man cannot with impunity 
assist another in doing such wrongful act appears to be a neces- 
sary corollary to the proposition, unless such proposition is to be 
regarded as purely formal and arbitrary. In the present instance 
this boiler burst and injured the adjacent property of the plain tiff» 
solely, as the facts now appear, by reason of the omission of a 
proper test and inspection. I he defendant, by its inspector, was 
in the actual performance of that function, and it was its agent 
that was morally and primarily at fault. It would seem, therefore, 
quite unreasonable to say that the defendant, whose servant the 
inspector was, is not liable; but that the lyanhoe Paper-Mill Com- 
pany, whose servant the inspector was not, is liable. The plaintiff 
was the owner of the adjacent property near to the place of this 
boiler. The machine, unless carefully operated, was dangerous to 
everything in its immediate neighborhood. No pne could open his 
eyes and not see this situation, for, in this respect, res ipsa loquitur. 
Plainly, therefore, the owner of the machine, even according to the 
limited rule adopted by the courts of this country, was answerable 
to the plaintiff for the results of the careless management of such 
machine; and so, for a like reason, as we think, must every person 
be similarly responsible who participates in a substantial degree in 
such management, whether he be a contractor with the owner or 
his servant, or even if he be a mere volunteer. The situation it- 
self creates the duty to exercise care and skill in a high degree 
in every one who meddles in a matter fraught with such peril to 
the property of another. The defendant, the insurance company, 
as soon as it took part, practically, in the management of this ma- 
chine, became subject to a duty in that particular, by virtue of its 
contract with the Ivanhoe Paper-Mill Company, to conduct itself 
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with care and skill, and by virtue of the law to a similar duty to- 
wards the plaintiff; and it is the violation of this latter duty which, 
we think, forms a legal foundation for this action. 

And it would seem that there is a broader ground than the one 
above defined, on which the present case can be based. It is 
this: that in all cases in which any person undertakes the perfor- 
mance of an act, which, if not done with care and skill, will be 
higbly dangerous to the persons or lives of one or more persons, 
known or unknown, the law, ipso facto, imposes, as a public duty 
the obligation to exercise such care and skill. The law hedges 
round the lives and persons of men with much more care than it 
employs when guarding their property, so that, in this particular, 
it makes, in a way, every one his brother's keeper; and therefore it 
may well be doubted whether in any supposable case redress 
should be withheld from an innocent person who has sustained im- 
mediate damage by the neglect of another in doing an act which, 
if carelessly done, threatens, in a high degree, one or more persons 
with death or great bodily harm. Such misfeasances, if they re- 
sult fatally, are indictable crimes. When they inflict particular 
damage upon individuals, they should, it is conceived, be action- 
able. There are many decisions that appear to rest on this basis. 
A typical case is that of Thomas vs. Winchester (6 N. T. , 397). The 
facts were that a druggist had carelessly labeled a deadly poison as 
a harmless medicine, and who had sold it to another druggist, from 
whom the plaintiff had obtained it. The health of the plaintiff had 
been injured by taking some of the poison, having been misled by 
the deceptive label. The action was sustained, founded on these 
facts. It is obvious that this case is embraced within the terms 
of the proposition just recited. If the plaintiff had died by reason 
of the taking of the poison, the original vendor would have been 
indictable. He was guilty, therefore, of a breach of a public duty; 
and, inasmuch as the plaintiff had sustained a special injury by 
such wrong, her right of suit was vindicated. Similarly, the prin- 
ciple is exemplified in Perry vs. Smith (4 C. P. Div., 325). A gas- 
fitter in repairing a gas-meter supplied a temporary pipe. The 
plaintiff, a servant, in the course of his employment lighted the gas, 
and was injured by the negligence of the gas-fitter. The plaintiff 
recovered, on the ground that his right of action was founded on 
the duty that was deemed to attach in every case where '* a highly 
dangerous thing which, unless managed with the greatest care, is 
calculated to cause injury to by-standers." In that case it was 
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said that the negligence in question was misfeasance, independent 
of contract. For many cases of this strain reference may be made 
to the following text-books: Smith, Neg. 90 et seq.; Whart. Neg., 
§ 853 et seq. 

It is conceived that the well-known case of Heaven vs. Pender 
(11 Q. B. Div., 503), falls properly within this category. This was 
the affair to be adjudicated. A dock-owner, in hiring his dock, 
supplied, under a contract with the ship-owner, a painter's stage, 
to be slung, in the ordinary way, outside of the ship, in the process 
of painting her. The plaintiff, a man in the employ of the master 
painter, was hurt in using the sling, owing to its imperfect condi- 
tion. The suit was against the owner of the dock by the employe 
thus injured; consequently there was not the least conventional re- 
lation between these parties to the action. There was no duty, 
arising from contract, incumbent on the defendant in favor of the 
plaintiff; but it would seem that there was a duty due from the 
former to the public by force of the transaction. The stage in 
question appears to belong to the class of instruments dangerous 
if out of order, in a very high degree, to the bodies, and even lives, 
of those who might use them; and hence, as the stage in question 
was greatly out of order, it was manifest that the defendant had 
been grosdy negligent. He had failed to discharge the duty im- 
posed on him by law to exercise the greatest care when the per- 
sonal safety of others was dependent on his conduct. This would 
seem to have bien the necessary element in the case leading to the 
result attained, for it is not to be supposed that, if the stage had 
been provided, not as a standing place for the workmen, but as a 
place of deposit for their tools and paint, and the injury, by the 
giving way of the stage, had been confined to damage done to 
such articles alone, it would have been held that the action had 
been well brought. On the theory of a breach of duty, as just in- 
dicated, the case is not to be distinguished in respect to the appli- 
cation of legal rules from the case already cited from 4 C. P. Div. 
There is a line of cases which at first sight may seem adverse to 
the classification here suggested. As examples of this kind, the 
cases of Winterbottom vs. Wright, 10 Mees. & W. 109, and CoUis 
vs. Selden, L. B. 3 C. P. 495, may be cited. But these cases are 
variant in point of fact only, and not in point of principle. The 
carelessness that was sought, in decisions of this class, to be made 
actionable, was not deemed by the court to be so highly dangerous 
to the lives or bodies of men as to have put upon those guilty of 
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such carelessness any public duty whatever. For instance, in the 
latter of the two cases just cited, the ground of action stated in the 
declaration that was demurred to was, in brief, that the defendant 
had so carelessly put up a chandelier in a public house that it fell 
upon and hurt the plaintiff; and the court said "that the declara- 
tion should have shown either that it was a thing dangerous in it^ 
self and likely to do damage, or that it was so hung as to be dan- 
gerous to persons frequei^ting the house." There is no reason to 
doubt, from the tone of the judicial discussion in the case, that the 
action would have been deemed to be sustainable if it had been 
shown that the chandelier in question had been suspended in the 
center of a theatre, or other place of public resort, so that if it fell 
it would have been almost certain to kill or wound a number of 
persons. For the non- performance of a public duty of this kind, 
which causes a particular damage to the person or property of an- 
other, such result being sufficiently proximate to its cause, and 
being its obvious product, we think an action will lie. The 
demurrer must be overruled. 
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The agent before procuring the policy was shown papers showing the uature 
•nd extent of incumbrances. 

ffeldf That the company was charged with the agent's knowledge, and could 
not set up a provision against incumbrance to invalidate the policy. 

A provision avoiding the policy in case of other insurance, whether valid or 
not, is avoided by other insurance under a policy which has been invali- 
dated by a transfer of title. 

A soliciting agent, authorized to receive proposals, fix rates, receive premiums, 
issue and renew policies, and consent to their transfer when signed by an 
officer, has no authority to waive a forfeiture by admissions after a loss. 
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Clopton, J. 

Defendant, the Phoenix Insurance Company, issued the policy on 
which the action is founded to Mrs. Dora Roberts, February 1, 
1887, and thereby insured against loss or damage by fire a building 
occupied by her as a residence. Defendant objected to the intro- 
duction in eyidence of the transfer of the policy by virtue of which 
plaintiff claims the right to sue thereon in his own name. It may 
be conceded that the assignment of the policy to plaintiff, not hav- 
ing been signed by Mrs. Roberts, did not, under section 2348 of the 
Code, operate to pass the title to plaintiff so as to authorize him to 
sue thereon in his own name, but, not having been impeached by 
plea, and being verified by affidavit, it must be deemed genuine. 
Code, § 2770. When this case was before the court at a previous 
term (86 Ala , {^51, 6 South. Bep, 143) all the material and controll- 
ing questions now involved, exclusive of the rulings in relation to 
the admission and exclusion of evidence, with probably two excep- 
tions, were considered and decided. It was ruled that there was 
no available error m the rulings on demurrer to the pleadings as 
they then stood, on the ground that the defendant had the benefit 
under the pleas to which demurrers were overruled, of any defense 
which could have been had under those to which demurrers were 
sastained. The same observation applies to the pleadings as they 
now staud. We shall, therefore, not consider the propriety of the 
c lurt's rulings on the several demurrers. 

The policy contained a stipulation that it should be void "if the 
property hereby insured, or any part thereof, is mortgaged, or 
otherwise incumbered, either prior or subsequent to date hereof, 
without consent of the company written thereon." The issuance of 
the policy, the destruction of the property, and its value, being un- 
disputed, and there being no controversy as to the existence of three 
mortgages on the property prior to and at the time of the issuance 
of the policy (two executed by plaintiff himself to the New Eng- 
land Mortgage Security Company and B. K. Collier respectively, 
and the third by Mrs. Roberts and her husband to plaintiff, from 
whom she purchased the property, to secure the purchase money) 
the first controverted issue involves the information alleged to have 
been communicated to Jackson, the agent of the defendant, of the 
mortgages, while acting in the scope of his agency. There beiog 
evidence tending to show that Roberts, who represented his wife in 
obtaining the insurance, exhibited to Jackson an unsigned mortgage 
showing the nature and extent of the incumbrances, the court sub- 
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stantially instructed the jury that, if this be true, Jackson was 
charged, and through him the company, with notice of the mort- 
gages. The principle underlying the charge was virtually an- 
nounced on the former appeal. In passing upon plaintiffs replica- 
tion, averring the fact that Roberts laid before Jackson papers 
showing the nature and extent of the incumbrances resting on the 
property, it was said: "This, if true, brought home to Jackson's 
knowledge the true condition of the title, contemporaneously with 
the acts done by him in placing the insurance." The charges in re- 
spect to this matter, given at the request of the plaintiff, are free 
from error. 

The policy contained also a stipulation that it should be void " if 
the assured shall have, or shall hereafter make, any other insurance 
[whether valid or not] on the property, without the consent of the 
company written thereon." It is uncontroverted that at the time of 
the issuance of the policy there was other insurance on the property 
to the amount of $800, issued by the Central City Fire Insurance 
Company. The evidence shows that this insurance was for and in- 
ured to the benedt of Mrs. Boberts, though taken in the name of 
plaintiff, and the loss, if any, payable to the New England Mortgage 
Security Company: Holbrook vs. Insurance Co., 1 Curt., 193. The 
policy contains a stipulation that it shall be void if the property was 
sold or transferred, or any change took place in the title or posses- 
sion, without the consent of the company indorsed thereon. It ap- 
p3aring that the property was sold and transferred, the court in- 
structed the jury that, by its terms and conditions, the policy 
became void when plaintiff transferred the property to Mrs. Rob- 
erts, unless by negotiation she was placed in the stead of plaintiff, 
and the company recognized its obligation to her, or another for her, 
in case of loss; and, if there had been no such negotiation before 
the policy sued on was issued, the first policy was void, and there 
was no double insurance. Charges requested by defendant assert- 
ing the converse proposition were refused. There are many author- 
ities, especially in Massachusetts, Virginia, Ohio, Missouri, and other 
states, which hold that when the condition in respect to further in- 
surance is general, without qualifying words, only valuable and en- 
forcible insurance is brought within the operation of the condition. 
There are also cases, notably Gee vs. Insurance Co. (55 N. H., 65), 
which hold that, when the words " whether valid or not " are em- 
ployed, the condition is inconsistent with the scope and effect of the 
contract, and is void. There are other cases which hold that, when 
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these words are employed, other insurance, whether prior or sub- 
seqaant, is within the prohibition against further insurance, though 
the insurer may avoid the policy for breach of condition: Insurance 
Co. vs. Lamar, 106 Ind., 513; Punke vs. Insurance Co., 13 N. W. 
Bep., 164; Allen vs. Insurance Co., 31 Amer. Bep., 243. The doc- 
trine on which the cases of the last class proceed seems to be weU 
supported by sound reason, and to effectuate the intention of the 
parties, being in furtherance of the objects of such conditions. One 
manifest purpose is by compelling the assured to bear a part of the 
risk, to remove temptation to destroyed his own property, and to 
afford a stimulus to exercise care and diligence in its protection, 
which purpose is defeated, though the other insurance may be in- 
valid, if the insured believes it to be valid, as he must do, other- 
wise he would not expend money in procuring it. Another purpose 
is to relieve the company of the burden of proving the validity of 
such other insurance, by having to show the consent of the com- 
pany or a waiver of the forfeiture, or otherwise. Again, it is a 
sufficient reason that the parties, competent to fix the terms of their 
coutract, have so contracted. Such condition is not violative of 
any rule of law or public policy. A construction that only valid and 
enforcible insurance comes within the scope of the condition dis- 
regards the plain import of the contract and the objects which the 
parties intended to accomplish, and devolves on the court the in- 
convenience and burden of trying collateral issues, involving the 
validity of a contract other than the one sued on. But it is unnec- 
essary to pursue the argument further, for it has been so clearly 
and ably presented in the cases cited that any effort to strengthen 
it would prove futile. Upon a consideration of the cases, the prin- 
ciples upon which their conclusions are rested, and the reasoning 
by which they are sustained, we adopt the view that, when the in- 
surer is required to resort to proof of extrinsic facts to avoid the 
policy, when it is not void upon its face, having or obtaining such 
insurance without the consent of the company is a breach of the con- 
dition against further insurance, and rendera the policy void. 
Therefore, if the question as to Jackson's notice of the existing in- 
cumbrances be determined adversely to defendant, the inquiry, 
there being no pretense that Jackson or the company was notified 
of the prior insurance, is narrowed to his authority to bind or es- 
top the company by his alleged admission to plaintiff, and to the 
fact of such admission. The evidence discloses that he was the 
soliciting agent, authorized to receive proposals for insurance, fix 
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the rates of premium, receive the money, countersign, issue, and re- 
new the policies, and consent to their transfer when signed bj the 
president or secretar}^ The second replication filed bj plaintiff to 
the plea of defendant setting up other insurance avers that, before 
purchasing, plaintiff consuUed Jackson, who informed him that the 
policy was all right, and that the loss would be paid, on which 
assurance he purchased and paid value for it, and that Jackson had 
authority to make such representation and bind the defendant 
thereby. On the first appeal, this replication was held to constitute 
a complete answer to the defense relied on; but, it was added, 
*' while we hold the second replication to be sufScient as pleaded, it 
will be utterly worthless, if there is a failure to show Jackson's 
authority to bind the company by the admission he is alleged to 
have made." And, in reference to such other insurance, it is said : 
'' If that insurance in fact existed, and if the estoppel is not made 
good under the rules declared above, then the failure to notify 
Jackson or the company is fatal to this suit." In Insurance Co. vs. 
Young (86 Ala., 424-5, South. Bep., 116), we ruled that an agent 
who is only authorized to soHcit and take applications for insurance, 
receive the premium, and deliver the policy, after having been 
signed by the proper officers, has no authority, express or implied, 
to waive a breach of the condition relating to additional insurance. 
The same ruling was made on the former appeal. The authority of 
Jackson, as shown by the evidence, relates to acts to be done before 
a Ijss occurs, and is not the equivalent of express authority to waive 
a forfeiture or estop the company by admissions after loss. The 
court erred in refusing to so instruct the jury at the request of de- 
fendant. There are some errors in the rulings of the court on the 
admi'^sion and exclusion of evidence unnecessary to consider. They 
may be avoided on another trial by admitting only such evidence as 
is relevant to the really controverted issues. Reversed and remanded. 
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SUPREME COUiRT OF COLORAl)0. 



STATE INS. CO., of Des Moines, Iowa\ 



TAYLOR.* 

Where the a^ent, authorized to solicit insurance^, receive premiuDis, and do- 
liver policies, fills ap the application and si^ns the name of the insured 
without his knowledge or consent; the latter is not responsible for untrue 
answers which he did not make. 

When the complaint sets up a copy of the application, and the answer alleged 
its fah^ity, to which it was replied that the. plaintiff did not sign it, the 
fjiilure to demur' to the reply waived any admission in the complaiiit that 
the application was that of the plaintiff. 

A house insured as a residence was also used for the entertainment, more or 
less, of persons, in the absence of any other place, and for keeping boarders, 
of which facts the general and special agents were informed. 

Held^ That in the absence of evidence that this increased the loss, the policy 
was not avoided. 

The policy provided that it should be void if the hazard was increased with- 
out the consent of the company. 

Heldy That this did not apply to the increase of hazard in an adjoining prop- 
erty not controlled by the insured. 

Ill the case of a buildings the measure of damage is not the market value or 
what it could be sold for, nor the cost of replacement, but th^ damage to 
the insured under all the circumstances, and the cost of replacement and 
deterioration are proper subjects of inquiry in reaching a conclusion. 

On the 30th da}' of January, 1885, appellant issued to appellee 
a policy of insurance on his frame house, used as a residence, in 
the village or town of Hancock, Chaffee County, and its contents, 
including wearing apparel, family stores, and provisions, for the 
sum of $1,200, — $800 being on the building and $400 on the con- 
tents; insuring against fire and lightning for one year for a pre- 
mium of $48. In the body of the policy appears the following: — 

And it is f-xpressly understood and agreed by the parties hereto that appli- 
catit)n and survey No. 183,956, made by the assured, is hereby made a part of 
this policy and a warranty on the part of the assured, and that this policy is 
issued upon the faith of the statements in said application and survey as they 
thus appear in writing therein, only. Also: Any false statement in the 
* Decision rendered. June 30, 1890. 
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application shall make this policy yoid. In case of loss, any attempt at 
false swearing or fraud of any kind shall be a forfeit are of all claims against 
the company on this polioB. 

And:— 

This company reserves the right to rebuild and repair in all cases of loss. 

Of the various provisions contained therein these are thought to 
be all that are involved in, or necessary to, a determination of the 
case. Upon the back of the policy is what purports to be an ap- 
plication for insurance made by appellee, with his name attached, 
in which it is stated, among other things, that the house was 
"frame;" "one to three years old;" "in good repair;" "cash value, 
$1,500;" "finished;" " west and north side painted." "It is a 
two-story frame building, 18x36; ooe addition 10x22, and one 
10x16;" "it is occupied by owner as a private dwelling." " Shingle 
roof." "Chimneys corrugated or double iron;" " start below ceil- 
ing and roof." Number of stoves, "two in use, two others occa- 
sionally." "Pipes do not enter brick flues;" " do not pass through 
partitions or floors." "They are secured by double thimbles of 
sheet iron." That the " bam was distant from the house about 
ninety feet." "South eight feet, a one and 1-2 story log residence, 
now vacant." "East ninety feet to stable, frame 16x30." On the 
3d day of November of the same year, the house took fire in the 
upper part (ceiling or roof) from a stovepipe, and was destroyed, 
with most of the contents. On the next day appellant was notified 
of the loss; and, shortly after, proper proof was made of the loss, 
and demand for payment, which was refused, and a suit was insti- 
tuted. In the complaint the policy of the insurance is set out in 
full, and on the back of it the supposed application of appellee 
for insurance. 

In the answer the defendant admitted the making and delivering 
of the policy, denied that the loss was $1,200 as shown by proofs 
of loss submitted, and said it ought to be not to exceed $524.62. 
The defense relied upon was, the application for insurance made 
and signed by the plaintiff was the basis of the contract upon 
which the policy was made, and that it was false or fraudulent in 
many particulars, notably (1) in the value of the house, stated to be 
$1,500 when in fact it did not exceed in value the* sum of $300; (2) 
that the building was not occupied as a private dwelling, but as a 
public inn and boarding-house; "(3) that the chimneys in said 
house were not of corrugated or double iron, and that there were 
no chimneys in said house, and never was; (4) that the chimneys 
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in said house did not start below the ceilings and roof in said 
house, and no chimneys whatever were in said house, or were 
ever used by the plaintiff, at any time; {th that the stoyepipes 
did not pass through partitions, floors, ceilings, and roof of the 
house, and were unprotected; (6) that the stovepipes were not 
secured at all as stated in the application; (7) that the barn was 
not ninety feet distant from the house, and not to exceed twenty 
feet; (8) that the log-house was not eight feet distant from the in- 
sured premises, — not to exceed five feet, — and at one point con- 
nected with the house; (9) that there was an addition to the house, 
8x16 feet, not mentioned in the application at all." And as a 
special defense that the log-house adjoining was at the time of the 
fire, and for two months previous had been, occupied as a grocery 
store, and that the proprietors kept in stock quantities of kerosene 
oil and giant powder, which greatly added to the risk, and that 
appellee failed to notify defendant of the fact< All the averments 
in the several special answers were traversed by the replication of 
the plaintiff. The case was, by agreement of parties, tried by the 
judge of the district court without a jury. He found for the plaint- 
iff in the sum of $1,045, and judgment was enteredfor that amount. 

Stuakt BBOs,/or Appellant 

W. I. Decker and C. A. ALLEN,/or Appellee, 

Beed, C. (after stating the facts as above.) 
It is contended by appellant in argument that the appellee, by 
setting out in his complaint the application for insurance from the 
back of the policy, upon which his name appeared, indorsed it as 
his act, and made it a part of the contract sued upon, and was es- 
topped from denying it. The pleader set out the policy of insur- 
ance as the basis of his action, and then says: "On the back of 
the policy is a copy of the application made for the insurance, in 
writing and print, as follows." It is neither indorsed as correct, 
nor adopted as, or stated tD be, the application of the insured. 
The appellant, in its amended answer, states that appellee made 
his application for a policy of insurance in writing, setting forth 
the alleged application, and avers that material statements in the 
application were not true, and for that reason seeks to avoid lia- 
bility for the loss. The appellee, in his replication, says he did not 
make or sign any written application, but that the one referred to 
was made by Van Arsdale, the agent of the company, without his 
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knowledge or consent. There was no demurrer or motion filed to 
this reply, and the case proceeded to trial upon the issues made by . 
the complaint, answer, ^d replication. By these pleadings the re- 
sponsibility for the written application was made a material issue 
in the case, and the court properly allowed appellee to testify that 
he did not make any written application, and also to give his ver- 
sion of what actually took place between the parties in reference to 
the transaction. It is apparent from the evidence that the applica- 
tion for insurance upon which the policy was issued was incorrect 
in many important particulars; so far from being a true statement 
of the facts in regard to the insured property as to render a policy 
void if established by proof to be the act of the insured. 

The first question to be determined from the evidence and the 
law applicable to the facts is whether the application was that of 
the insured, or for which he was responsible, or the application and 
act of the insurer by its agent, for which it was responsible. That 
A. D. Van Arsdale was the agent of the appellant to the extent of 
soliciting insurance, sending the applications for insurance to the 
company, obtaining policies, delivering them to the insured, and 
collecting the' premimne, was established by his own evidence and 
that of J. A. Dubbs, the general agent for the state of Colorado. 
That in this instance he solicited the insurance is shown by the 
evidence of the appellee, and is undisputed. In regard to the ap- 
plication, there is no great conflict between the testimony of ap- 
pellee and Van Arsdale. It plainly appears that no application was 
made out by appellee, or in his presence, nor submitted to him, 
nor signed by him, and no authority given to the agent to sign bis 
name; that the application was not seen by him, and that he was 
not informed of its character or contents; that the interview be- 
tween him and the agent occurred late at night in a saloon, with- 
out a blank form of application, and with no copy of the questions 
to be asked and answered. Van Arsdale says: '' I asked questions, 
and took his answers, and put them down from memory, as nearly 
as I could, next morning." Appellee specifically denies the mak- 
ing of any of the important statements contained in the applica- 
tion relied upon to defeat a recovery ; and, in regard to several of 
them, he is corroborated by Van Arsdale, and in no important 
point is he contradicted by him. Van Arsdale, in making up and 
forwarding the application, cannot be regarded as the agent of the 
insured, as supposed and contended by counsel for appellant. 
'* Where an insurer intrusts applications in blank for insurance to 
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a person who forwards the same to the insurer, and is the medium 
•through whom the insurer delivers the policy and receives the pre- 
mium, the person so intrusted therewith is treated as clothed 
with the requisite authority to effectuate the duties confided to 
him, and to that extent represents the company, and can bind it. 
* * * The assured has a right to rely upon it that the agent has 
authority to explain the inquiries put in the application, and to 
determine what facts are required to be stated, as well as how they 
shall be stated, and, acting upon his direction, if any error is com- 
mitted, it is chargeable to the insurer, and not upon the assured; 
and, if he fills out the application, and, being correctly informed of 
the facts, misstates them, or omits to state them, the consequences 
are not to be visited upon the assured." Wood, Ins., § 384; Mal- 
leable Iron Works vs. Ptoenix Ins. Co., 25 Conn., 466. " When a 
person is in fact the agent of the insurer in procuring a policy, a 
clause in the policy that persons so acting are agents of the in- 
sured, and not of the insurer, does not change the fact. He is stiU 
the agent of the company as to the acts which are done in its be- 
half." May, Ins., § 140. In Insurance Co. vs. Ives (56 HL, 402), 
the court, in commenting upon the effect of such a provision in 
the policy, very pertinently says: "The words have no magic 
power residing in them capable to transmute the real into the un- 
real, nor had they power to make the agent of the company an 
agent of the insured. May, Ins., § 140 ; Insurance Co. vs. Chipp, 93 
111.* 96; Eilenberger vs. Insurance Co., 89 Pa. St., 464. " If at the 
time of the application the latter [the insured] states facts material 
to the risk, and the agent neglects to communicate them to the 
company, in consequence of which a policy is issued in ignorance 
of the fact, the neglect is not imputable to the applicant, so as to 
make him responsible as for a concealment. That the agent is in- 
structed to regard himself as the agent of the applicant rather than 
of the company, these instructions not being known to the appli- 
cant, does not alter the case." May, Ins. supra; Bebee vs. Insur- 
ance Co., 25 Conn., 51. Wilson vs. Insurance Co. (4 R. L, 141) was 
a case where the facts were very similar to those disclosed by the 
testimony in this case, where the agent sent an application he was 
not authorized by the applicant to send. He was held to be the 
agent of the company, so far as to estop it from denying the con- 
tract, and from setting up its mistakes as misrepresentations as 
working a forfeiture. It was said: " He was at least the agent of 
the company for forwarding the application; and his misconduct in 



Digitized by 



Google 



1890.] State Ins. Co. v^. Tnylm^ 971 

that regard was imputable to his principal, and could not be al- 
lowed to prejudice the rights of the applicant, who did not know 
of it." See, further, May, Ins., § 141; Denny vs. Insurance Co., 13 
Gray, 492; Ames vs. Insurance Co., 14 N. Y., 258; Malleable Iron 
Works vs. Phoenix Ins. Co., supra; Woodbury Sav. Bank vs. Char- 
ter Oak Ins. Co., 31 Conn., 517. In May vs. Insurance Co. (26 Wis., 
291), the question of agency presented in this case was ably dis- 
cussed, and it was said: " The recent cases upon this subject fully 
sustain the position that upon this state of facts the company is 
responsible for the accuracy and omissions of its agent, even 
without any express undertaking to be so, and that it cannot avoid 
liability by reason of any discrepancy between the real facts as 
disclosed to him, and his presentation of them in the papers. The 
tendency of modern decisions has been strongly to hold these com- 
panies to that degree of responsibility for the acts of the local 
agents which they scatter through the country that justice, and the 
due protection of the people, demand, without regard to private 
restrictions upon their authority, or to cunning provisions inserted 
in policies with a view to elude just responsibility." See, also, 
Rowley vs. Insurance Co., 36 N. Y., 550; Insurance Co. vs. Cooper, 
50 Pa. St., 331; Viele vs. Insurance Co., 26 Iowa, 9; Insurance Co. 
vs. Schettler, 38 III, 166; Eames vs. Insurance Co., 94 U. S., 621. 

Applying the law to the facts as proved, we must conclude that 
the employment of Van Arsdale by the appellant, in the capacity 
and for the purpose he was shown to have been employed, made 
him the agent for the company to the extent of receiving, making 
out, and forwarding to the company correct and proper applica- 
tions for insurance, and that when, as in this instance, he entered 
upon the duty, and attempted to discharge it, any misstatements, 
errors, or omissions, the results of his own fraud, carelessness, or 
neglect, are to be deemed those of the insurer, and not those of the 
insured. Contracts of insurance, notwithstanding the intricate and 
complicated provisions contained in the policies, — perhaps found 
necessary to protect companies from fraud, — are to be considered 
and construed by the same rules of law and interpretation as other 
contracts, so as to carry out the intention of both parties, and hold 
each party responsible for his own wrong. Where there is on the 
part of the assured such intentional concealment, misrepresenta- 
tion, or omission as amounts to fraudulent conduct on his part in 
procuring the insurance, it should vitiate and avoid the contract, 
and he should suffer the direct results of his own misconduct; but 
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where, on the other hand, there is shown no fraudulent or wrongful 
representation or omission on the part of the assured, and the 
wrong is perpetrated through the fraud or negligence of the ac- 
credited agent of the insurer, it would be neither just nor equitable 
to hold the insured responsible for it. In explaining our views in 
the present case, we can do far better by adopting and quoting from 
so eminent a jurist as Folger, J., than by any efforts of our own. 
In Eohrbach vs. Insurance Go. (62 N. Y., 63), in a case presenting 
similar questions to the one under discussion, he said: " It is to 
be regretted that corporations of the power and extended business 
relations with all classes in the community which insurance com- 
panies have should prepare for illiterate and confiding men con- 
tracts so practically deceptive and nugatory, and should, in cases 
as free from fraud and wrong on the part of the insured as this is, 
hold their customers to the letter of an agreement so entered into. 
I am aware that often the companies are made the victims of dis- 
honest and designing persons, but I cannot agree that the remedy 
for that is to refuse to be bound by the acts of agents of their own 
selection when dealing with simple and unlettered men. If there 
should be less greediness for business, and such care in the selec- 
tion and appointment of agents as would insure the confidence of 
the compaoies in their capability, discretion, and integrity, it would 
not need that there be laid upon unwise policy-holders an agree- 
ment to take the burden of the opposite qualities in those put for- 
ward to them as actors for the insurers." Under the evidence, it 
must be held that the application which was forwarded was the act 
of the agent, and consequently the act of the insurer, for which it 
alone was responsible, and that the company is estopped to set 
up any statements contained in the application to defeat a recov- 
ery. To hold otherwise would be to place every simple or un- 
educated person seeking insurance at the mercy of the insurer, who 
could, through its agent, insert in every application, unknown to 
the applicant, and over his signature, some false statement which 
would enable it to avoid all liability, while retaining the price paid 
for supposed insurance. Courts, while careful not to discriminate 
against insurance companies, should give to their contracts such 
interpretation, and to the acts of their agents such construction^ 
as to afford some security to those with whom they contract. 

It is contended that the policy was avoided by the assured keep- 
ing an inn or boarding-house. It does not appear from the evi- 
dence that the character of the house in that particular was 
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changed after the insurance was effected. It appears from the 
evidence of the appellee that the agent was informed that persons 
were entertained at the place, more or less, owing to want of other 
places of entertainment, and that some boarders were kept at 
times. This is admitted by the agent, Van Arsdale, who says he 
communicated the fact to the general agent. Both the special and 
general agents having been informed that parties were kept, and 
it not having been shown that such business was more extensively 
done after than before insurance, or that the loss by fire was in 
any way caused by people having been entertained, it should not 
be considered of sufficient importance to reverse the judgment. 

It is also urged that the occupancy of the adjoining log-house as 
a store, carrying in stock kerosene and giant power, greatly in- 
creased the risk, and that the failure of appellee to notify the com- 
pany worked a forfeiture of the policy. It is not claimed that 
appellee owned or exercised any control over the building, or that 
the statement that the building was vacant at the time of the in- 
surance was untrue. The proof shows it to have been occupied 
only two months before the fire occurred. It is provided in the 
policy that, if the " hazard is increased without the consent of the 
company in writing," the policy shall be void. This should be 
construed as only applying to the insured premises, or to property 
under the control of the insured. There is nothing in the lan- 
guage used which would extend it to the property not under his 
control, and the acts of others, and hold him responsible for the 
acts of his neighbors or of contiguous owners, and require him to 
keep informed as to the manner in which other persons in the 
neighborhood used their property, or to communicate the facts to 
the insurer. The contract of insurance being mutual, good faith 
should require that he give information of any fact or act of his 
own, or with his consent, on property insured or adjoining, and 
under his control, whereby the risk was increased. Further than 
that he could not be expected to go. The statement that at the 
time of the application the building was vacant must be regarded 
only as a statement of its condition at that time, not a warranty 
that it should remain so. He, not being the owner, could not be 
presumed to have intended to take possession and control of the 
property: May, Ins., §§ 244, 247; Wood, Ins., § 237. In this case 
it is shown that the use of the log building owned by a third party 
in no way contributed to the destruction of the insured property 
or the loss; that the fire originated in the roof of the insured 
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bailding, extended to and consomed the log building, but not until 
the goods, including oil and giant powder, had been remoyed. 

The only remaining question is as to the rule of damage in arriving 
at the value of the building destroyed. It is contended that the 
amount allowed was excessive; that the true value was what the 
property would have sold for in the market Counsel do not say 
whether, in fixing the value, the house is to be considered a chat- 
tel, and its value what it would bring severed from the realty, or 
whether its value was to be estimated in connection with the land 
on which it stood. The rule contended for cannot be the correct 
one. If so, — if there was no market demand for the property so it 
could be sold, — ^it would have no value, and there would be, con- 
sequently, no loss. Another trouble is as above suggested: It 
would make the value of the house insured to depend upon the 
market ability of the uninsured land. A farmer might have an in- 
sured building of the value of $5,000 on a large farm, and yet be 
held to have sustained no loss by its destruction because there was 
no demand for land in that location, and the farm could not have 
been sold. While the price for which the property cquld be sold 
might be admissible in evidence to assist in arriving at its value, 
it was not the only, nor a safe, criterion. If not salable at all, it 
might have a value to the owner as a home for himself and family, 
or for business purposes. Where, as in this case, the policy was 
'' valued " (amount of insurance fixed), the rule is indemnification 
to the owner not exceeding the sum insured; the question, not what 
some one w6uld have paid for the building, but what amount 
would indemnify the owner for the loss sustained. The rule of 
damages is the value of the property lost, and not the cost of re- 
placement: Stewart vs. Insurance Co., 5 Hun, 261. It is for the 
jury to determine how much money will make good to the insured 
his loss: Brinley vs. Insurance Co., II Mete, 195. ^*It is for the 
jury to say what the actual value of the building was, in view of all 
the facts, and their finding is conclusive:" Wood, Ins., § 446. 
Counsel seem to have confounded the measure or rule of damage 
for m3rchandise or goods destroyed with that for buildings. In 
the former the value in market is correct. In the latter it must 
be '' the actual value of the property in the condition it was in at 
the time of loss, taking into consideration its age and condition, 
and not necessarily what it would cost to erect a new building. 
The assured should be allowed the value of his building at the 
time of loss; and if, by reason of age or use, it is less valuable 
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taiQ a n3w baildlng erected upon the same plan, of similar ma- 
terials and of the same dimensions, the insured should be allowed 
f jr luoi dLfference arising from deterioration:" Wood, Ins., § 446; 
Insurance Co. vs. Sennett, 37 Pa. St., 205. It follows that the 
original cost of the building, the cost of constructing a lilce build- 
ing at the time of trial on the same land, and the difference in value 
between the building destroyed, by reason of its age and use, and 
a new one, were all proper inquiries to assist the court in arriving 
at a ju^t conclusion in regard to the loss sustained; and the ad- 
mission of evidence upon these points was not erroneous, as sup- 
posed by appellant. In our view of the case, no serious errors 
ocjured upon the trial, and the judgment should be affirmed. 

Richmond and Pattison, CO., concur. 

P£R Curiam, — ^For the reasons stated in the foregoing opinion 
the judgment is affirmed. 



UNITED STATES CIRCUIT COURT. 

NORTHERN DISTRICT OF ILLINOIS. 



ROOD 



RAILWAY PASSENGER & FREIGHT CON- 
DUCTORS' MUT. BEN. ASS'N.* 

Where the constitntiou of a benevolent society provides that the decision of 
the board of directors regarding the payment of claims is final, no suit 
can be instituted on a claim rejected by the board in the absence of fraud 
or mistake. 

Under a provision in the by-laws thai, if a member fails to pay an assessment, 
he shall cease to be a member, and his name shall be stricken from the 
roll by the secretarv, failure to pay forfeits membership, though the sec- 
retary omits to strike his name irom the roll. 

F. S. Winston and Jah£8 Meagheb, /oj- Plamliff. 

S. J. Miller, for Defendant. 

Blodgbtt, J. 

This is a suit at law brought to recover the sum of $2,500 as a 
benefit fund, claimed by the plaintiff to be due her from the de- 
fendant by reason of the death of Sidney G. Aood, plaintiff's husband, 

* Deolftton reud«red, 7iui« «, 18S7. 
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while a member of the defendant association. The case was 
tried before a jury, and there being no disputed facts, a verdict 
for the plaintiff was taken by direction of the court, and the ques- 
tions of law arising upon the undisputed facts have been dis- 
cussed upon motions in arrest of judgment and for a new trial. 
The defendant is a corporation, not for pecuniary profit, organ- 
ized under an act of the legislature of Illinois, "concerning corpor- 
ations," approved April 18, 1872; the objects of the corporation, as 
stated in the preamble to its articles of association, being " to pro- 
vide for the widows and children, heirs and representatives, of 
those of our members who may lose their lives, die, or become 
permanently disabled;" and the membership was to consist of per- 
sons who were conductors on railroads in the United States or Can- 
ada. The general plan for carrying out this object was that, upon 
the death or disability of a member in good standing, a claim for 
the benefit funds was presented to the board of directors, and, if 
the board approved and allowed the claim, an assessment of $2.50 
on each member was made, which assessment was to be paid by 
the members within thirty days from the time it was made, and 
the proceeds, not to exceed $2,500, when collected, were paid over 
to the beneficiary of such member; but the payment of an assess- 
ment was wholly voluntary on the part of members. It is con- 
ceded that the number of members subject to assessment at the 
time the claim now in question was presented was sufficient to 
have made the aggregate of the assessment amount to $2,500. 

Sidney G. Rood, the husband of the plaintiff, became a member 
of the defendant association on the twenty-third of May, 1883; he 
was at that time in the employ of the Michigan Central Baih-oad 
Company as conductor of passenger trains, and continued in such 
employment up to August 3, 1885, when he was killed by a railroad 
accident. Proof of his death was duly presented by the plaintiff to 
the board of directors of the association, and a claim made that the 
benefit fund should be allowed and paid to her. It was conceded 
that she was the proper person to make this claim for the benefit 
fund to be paid upon the death of Mr. Rood, if any person was en- 
titled to such a fund. The board of directors of the association, 
after an investigation of the facts in regard to this claim, at a meet- 
ing held February 14, 1886, refused to allow the claim and order an 
assessment for its payment; assigning as the reason of their action 
that Mr. Rood was at least sixty days delinquent in the payment of 
his assessments at the time of his death. A motion to reconsider 
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this action was made before the board at a meeting held May 2, 
1886, but such motion was defeated by a unanimous vote, and this 
suit is brought to enforce the claim. 

The motion in arrest is based upon the ground that the power to 
allow or refuse payment of a claim is vested wholly in the board of 
directors, and that their acfcion in the premises is final, and can 
only be disturbed for fraud or gross mistake, and that, inasmuch as 
the board of directors of the defendant association has passed upon 
and refused payment of this claim, no suit can now be maintained 
against the association to enforce it. 

The powers of the board of directors who have considered this 
claim, and refused to pay it, are defined by the fifth article of the 
constitution of the association, and, so far as they bear upon the 
questions in this case, are as follows: — 

Art. 5. The board of directors shall consist of seveu members. * • * To 
them shall all claims against the association be referred ; and npon the ap- 
proval of a majority of said board, with that of the president, the same shall 
be paid by the secretary and treasurer. « * * They shall decide all points 
of dispute and questions of doubt that may arise, and thtir decision shall be 
final. * * « Assessments shall be only made by authority of the board of 
directors. 

It will be seen that the power of these directors in regard to the 
allowance of this claim, and ordering an assessment to pay it, is 
plenary. They are clothed with full authority to pass upon each 
and every claim presented against the association, and their de- 
cision is final. This is purely voluntary association. The members 
of the association have, by their own organic law, provided a tri- 
bunal to hear and determine all claims against it, and I do not 
think any court can be invoked to review the action of the board in 
a m itter so completely delegated to them. To attempt to enforce 
by suit any claim which the board of directors has acted upon, or 
refused to allow or approve, is equivalent to prosecuting an appeal 
from this board. It was certainly competent for the membera of 
this association to agree among themselves that the action of 
their board of directors in reference to any claim presented against 
the association should be final; and there can be no doubt, from 
the language of the clause from the constitution just quoted, that 
they have so agreed. The duty of the board of directors is two- 
fold: First, to approve the claim; and, second, to order an assess- 
ment to pay it; and no member is under any obligations, expressed 
or implied, to pay an assessment for the liquidation of a claim 
against the association unless the claim has been approved by thf» 

VOL. XIX.-62. 
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board of directors, and the asseBsment drdered by the board. 
Waiving, therefore, all questions as to whether the board of direct- 
ors would be under any more obligations to approve this claim 
after a judgment had been rendered in favor of this plaintiff than 
before, it is sufficient to say that it seems clear to me that the sole 
power of determining whether the association should or should not 
pay a daim, and an assessment be ordered to pay it, is vested in 
this board of directors, and no court can review or re-examine 
their decision in that regard. The constitution says the action of 
the board shall be final, and the courts must so treat it. The mo- 
tion in arrest of judgment is therefore well founded. 

As to the motion for a new trial. It appears, without doubt, 
from the proof, that an assessment was made upon the filth day of 
June, 1885, for the payment of a claim which had been duly ap- 
proved by the board of directors; and this aiisessment should have 
been paid within thirty days froili that day. Another assessment 
for the payment of a claim which had been duly approved by the 
board of directors was made on the first day of July, 1885, payable 
within thirty days from that date; and neither of these assess- 
ments had been paid at the time of Mr. Bood's death. Article 6 of 
the by-laws of the association provides as follows : — 

Any and all members of this association neglecting or refusing to pay any 
assessment for the period of thirty days from date of such assessment shall 
cease to be a member, and the secretary shall strike his name from the roU of 
membership, and he shall only be readmitted to membership upon the pay- 
ment of all unpaid assessments, and an additional fee of two dollars. 

It is contended that this clause did not become operative against 
Mr. Rood, because the secretary did not strike his name from the 
roll of members, and did not notify him that he had ceased to be 
a member, but, that on the contrary, although in default, he was 
treated as a member by making further assessments against him. 
I do nut think this position is well taken. As I have said, the de- 
fault as to the June assessment was fully shown by the proof, 
and I am of opinion that the clear intent and purpose of this by- 
law was that it should be self-operating. As members were under 
no legal obligations to pay their assessments, the evident intention 
of this provision was to visit the serious consequences of loss of 
membership upon all who should refuse or neglect to pay their as- 
sessment. Every time a member of this association is called upon 
to pay an assessment he must make the election either to pay within 
thirty days, or suflfer the penalty of loss of membership by neglect- 
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ing or refusing to pay within that time. The language of the art- 
icle is " he shall cease to be a member," and it becomes the duty of 
the secretary to strike his name from the roll of membership. 
This latter clause is purely directory to the secretary, and ifi not 
the act which severs the relation between the member and the as- 
sociation. It is the failure of the member to pay his assessment 
within the time limited which terminates his membership, and not 
tha action of the secretary in striking his name from the rolls; and 
the neglect of the secretary to perform this duty cannot defeat 
the operation of this provision in the fundamental law of the body. 
If, by merely neglecting to give notice to a defaulting member 
that his name had been stricken from the rolls, the membership is 
continued, it would then be in the power of the secretar}' to con- 
tinue a defaulter as a member without the payment of his unpaid 
assessment and his additional fee of $2, which the articles ex- 
pressly provide he shaU pay before he can be rehabilitated with his 
rights of membership. I am therefore of the opinion that the 
court erred in directing the verdict for the plaintiff. 

For this reason the verdict of the jury must be set aside, and 
judgment rendered for the defendant. 



COURT OF APPEALS OF NEW YORK. 



HENRY ALLEN et al., Appeliants, 

GERMAN- AMERICAN INS. CO., op New Yobk, ^ 
Bei<pondent,* 

When the insured accepts a policy of insurance procured thrangh a broker, 
he is presumed to examine and accept the conditions with which it is 
fettered. 

Where the broker forwarded an application containing, among other things, 
consent to other insurance, which was modified In the policy and re- 
stricted in amount under penalty of forfeiture, a breach of the condition 
will forfeit the policy. 

A consent to a specified amount does not invalidate a general provision 
against other insurance and permit an amount in excess of that con- 
sented to. 

A mere broker through whom the application is forwarded and the policy re- 
ceived is not an agent of the company whose knowledge is a waiver of 

* Decision rendered, Oct. 7, 1890. 
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the policy provisions. Especially is this the case where the policy pro- 
vides that any other person procuring it should be deemed the agent of 
the insured. 

BiGHARD L. Hand, for AppeUanfs. 

F. A. Smith, for Respondent 

Gray, J. 

The fire insurance policy upon which the plaintiff has sued the 
defendant was held below to hare been forfeited through a vio- 
lation of the agreement against other insurance in excess of an 
amount specified. A brief statement of the facts as disclosed by 
the record before us will aid in an understanding of the reasons 
for our conclusion that the judgment was right. 

One Noble was a fire insurance broker, resident, during the sum- 
mer months at Lake Placid, where was also the hotel property of 
the plaintiff. Noble applied to plaintiff to insure his hotel and 
personal property, and he agreed that Noble might procure such 
insurance; and the amount of $4,630 was placed with this defend- 
ant. This figure was the aggregate of sums apportioned upon ra- 
rious items of property. Noble wrote out upon a piece of paper 
the apportionment of the insurance and added a clause giving to 
the assured certain privileges as to the use of oil, repairs, and for 
other insurance. This paper writing was then transmitted to the 
defendant'4ii office in New York City. The defendant afterwards 
sent to Noble a policy for the amount mentioned, and upon the 
face of the instrument was attached the paper forwarded by Noble, 
but with a change in that part of its writing which privileged the 
assured to make other insurance. The change was in these words, 
viz: "total amount including this policy not to exceed $15,320." 
The policy contained various terms and conditions, which bound 
the assured to the performance of and the abstention from certain 
things, and which defined precisely enough the engagement which 
the company assumed towards him. For the purposes of this case 
we need only refer to the following provisions: "The assured by 
the acceptance of this policy hereby warrants * * * that this 
company shall not be bound under this policy by any act of, or 
statement made to, or by, any agent or other person which is not 
mentioned in this policy. * * ♦ This policy shall become void 
unless consent in writing is indorsed by the company hereon in 
each of the following instances, viz., * * * if the assured 
have, or shall hereafter obtain, any other policy or agreement for 
insurance, whether valid or not, on the property above mentioned> 
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or any part thereof. * * * * If anj broker, or other person than 
the assured, have procured this policy, or any renewal thereof, or 
any indorsement thereon, he shall be deemed the agent of the as- 
sured and not of this company in any transaction relating to the 
insurance." In the concluding clause of the instrument it is pro- 
Tided that ^ this policy is made and also accepted by the insured 
upon and under * "^ * all the foregoing agreements, cove- 
nants, limitations and conditions." The condition against other in- 
surance, contained in the policy, was so far modified by the com- 
pany as to permit it to the extent, including the amount insured 
therein of $15,320, and the permission w&s evidenced in writing 
upon the paper which had been forwarded from Noble and which 
was attached to the face of the policy. 

Now, this instrument was all there was to operate as a contract 
between the insurer and the assured. It contained within itself 
their relative engagements and the whole of them. Its terms 
charged the plaintiff with notice that the source and extent of the 
defendant's liability were to be found there, and that a failure to 
keep to certain agreements on his part would exempt the company 
from any liability to indemnify him for losses. This was the con- 
tract proposed by the company, and it was open to the plaintiff to 
accept it, or to refuse it. He did accept it and became as much 
bound thereby as he would have been by any other contract, for 
there is no distinction to be made between such agreements of in- 
surance and other agreements for the performance of acts or the 
priyment of money. It forms no exception to the general rule that 
contracts will be enforced according to their terms, and effect will 
be given to the expressed intention and the evident understanding 
of the parties. Every provision, in the absence of fraud and of 
conditions immoral in the eye of the law, will be presumed to be 
material to the obligations assumed, and, when parties enter into 
contracts which depend for their validity and enforcement upon 
the fulfillment of prescribed conditions, they will be held to the 
exact nature of the engagement. They are presumed to intend the 
consequences of their acts and it will afford no excuse to them that 
tbey mistook the law of their case, or that through inadveitence 
the conditions and possible consequences were unnoticed. This 
policy contained conditions of grave import and which clearly 
hedged in the contractual relations of insurer and assured. It 
strongly behooved the plaintiff to consider its contents when ten- 
dered to him, for there was nothing preceding or outside of it 
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which at all affected the insurance company. It was essentially a 
conditional obligation of the company and when he accepted it the 
plaintiff became chargeable with the knowledge of its contents and 
took it according and subject to its terms. There is no reason why 
any provision should be set aside. In this particular case it was 
found that the plaintiff did not know about the limitation as to 
other insurance. But that is his fault and no^that of the company. 
It had the right to presume that the plaintiff knew of and assented 
to every provision in its policy, when he accepted it. Nor is it of 
any consequence that it may not be possible to show that any prej- 
udice could accrue from insurance in excess of the particular 
amount. The purpose of inserting a warranty by the assured is 
wholly immaterial to the question. Parties may insert any provis- 
ions they chose in contracts, provided they violate none of the rules 
of law, and they should all be given their appropriate and intended 
effect. The warranty inserted here was that the policy should be 
void if the assured should thereafter obtain other insurance on 
the property in excess of a certain stated sum. The assent of the 
plaintiff to this provision is conclusively presumed from bis accept- 
ance of the policy. In that respect, he voluntarily fettered himself 
and submitted to the defendant's conditional acceptance of the 
risks proposed. The following authorities may be referred to in 
connection with the views I have taken of this question: Chase v& 
Hamilton, 20 N. Y., 52; Jennings vs. Chenango Co. Ins. Co., 2 
Denio, 76; Pindar vs. Resolute Ins. Co., 47 N. Y., 114; Rohrbach 
vs. Germania Ins. Co., 62 N. Y., 47. 

The able counsel for the appellants, in seeking for grounds to 
uphold his contention that the defendant is liable upon this policy, 
notwithstanding the violation of the warranty as to other insur- 
ance, makes two points. He says, in the first place, that this policy, 
under the circumstances, could not be invalidated by other insur- 
ance; and, in the second place, that the provision on that subject 
was waived. 

The first ground we do not consider a tenable one. The point is 
that as there was a consent in writing to other insurance up to a 
stated amount, written upon the policy, that there could be no 
breach of the plaintiff's agreement not to obtain other insurance, 
and that the question became one only of the effect of insurance in 
excess of the amount specified in the consent. 

But such was not the effect of the act of the company. In re- 
tricting the privilege as to other insurance, it merely qualified the 
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condition upon which the policj would become aToided in that re- 
spect. It was the same thing as though the warranty had read 
that the policy would become void if the assured should obtain 
agreements for insurance upon his property to an amount exceed- 
ing $15,320. The company had the right to qualify their consent 
as to further insurance, and it made no difference in the force of 
the plaintiff's warranty, whether it was an agreement not to obtain 
any other insurance at all, or none other after a certain sum was 
reached. It is not for plaintiff to complain, or for the court to rea- 
son upon the thing. The time to object was when the policy was 
tendered. 

Passing that point we come to the consideration of the question 
of whether there was any waiver of the provision as to other insur- 
ance. The ground taken is that Noble was the defendant's agent 
and that he knew of other insurance by plaintiff, exceeding the 
sum of $15,320, at the time when he delivered the policy, and that, 
when two years subsequently, a renewal of the policy was delivered, 
he consented to and in fact recommended an increase of insurance 
in excess of the amount of $15,320. The evidence is brief and, in 
my opinion, does not justify the assertions of counsel with respect 
to Noble's acts. ' The assertions proceed upon his inference, 
merely from Noble's testimony; for, explicitly, of course, it conveys 
no such facts to our mind. But, disregarding the effect of the 
testimony, there exists the broader ground for our holding that 
Noble was not the agent of the defendant, further than that he 
might be deemed such for the purpose of delivering the policy and 
its renewals to plaintiff and of receiving the premiums for the de- 
fendant. There is nothing in the case to show that Noble was au- 
thorized by defendant t(t act as its agent to effect insurance, or to 
accept risks for it. So far as it appears Noble had no relations 
whatever with the defendant other than that he forwarded this 
paper writing which contained statements of the amount of insur- 
ance proposed for and the privileges desired. He certainly ap- 
pears to have been nothing more than an insurance broker, solic- 
iting insurance business, and when, upon the acceptance of the 
risk, he received back a policy of the company for the plaintiff, his 
sole office was simply to deliver it for the company and to collect 
the premium. That is certainly not enough to constitute him an 
agent for the company, with authority to bind it retroactively or 
presently in transactions relating to the insurance. Circumstances 
are wholly wanting from which we may presume the authority of an 
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agent. Then, too, the policy coutained the proyiBions that the 
company would not be bound by any acts of, or statements of, or 
to, any agent, or other person, which were not contained in the 
policy, and, further, that any person other than the assured procur- 
ing the policy, or any renewal thereof should be deemed to be the 
agent of the assured and not of the company. To these conditions 
the plaintiff's assent is presumed to have been given by his accept- 
ance of the policy and there is no reason why he should not be 
bound by them. If Noble had been the agent of the defendant, it 
was perfectly competent to stipulate by this contract of insurance 
that anything done by, or known to, the agent should be without 
effect upon the contract, unless made known in writing to the prin- 
cipal: Chase vs. Hamilton, 20 N. Y., 52, 56. 

In Wliited vs. Germania Ins. Co. (76 N. Y., 415), it was held 
with respect to a like provision as to agency, " that as the insured . 
had contracted that the person who procured the insurance 
should be deemed his agent, he must abide by his agreement." 
Folger, Ch. J., relied upon the cases of Bohrbach v& Germania In& 
Co. (62 N. Y., 47), and Alexander vs. Same Co. (66 N. Y., 464), 
where such a clause was held forceful. 

There is no circumstance of proof in this case from which we 
might infer any general agency or particular authority in Noble to 
represent the company. He was a conduit between it and the 
plaintiff for the deliv<»ry of the policy and its renewals and the col- 
lection of the premiums; and to that extent, it may be said, he was 
an agent, but no other powers can be predicated upon those acts. 
Any other view of his powers would be without basis in fact, as it 
certainly would be an unreasonable disregard of the plain agree- 
ment of the parties. This is not a case where the dealings of 
plaintiff were with one who was a commissioned agent of the de- 
fendant, or substantially the agent, for the placing of its insurance 
risks, and it therefore differs from the other cases in this court re- 
ferred to by counsel. A mere insurance broker, as Noble appears 
to have been, cannot be converted into an agent of the insurance 
company without evidence of some action on the part of the com- 
pany, or of facts, from which a general authority to represent it 
might be fairly inferred. 

The judgment appealed from should be affirmed, with costs. 

Andrews, Earl, and Finch, JJ., concur. Buger,Ch. J., not voting, 
Peckham and O'Brien, JJ., dissenting. 
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COURT OF APPEALS OF NEW YORK. 



LIPMAN 

NLiGARA FIRE INS. CO.*J 

A bindine-slip, specifying the party, the property, the amonnt, the term aud 
the date, though not the risk, nor any conditions usual to policies, is a 
present temporary insurance, subject to the conditions contained in the 
ordinary policies, and not a mere agreement to insure. 

Where the ordinary policies contain a provision that they may be terminated 
at any time upon notice to the insured or the person procuring the insur- 
ance, and no premium has been paid, a notice to the broker procuring the 
bindiug-slip to whom the policy is to be delivered, during bnsiuess hours, 
terminates the insurance eo instant!, and no liability attaches for a loss 
two hours later. 

Robert W. DeFobest, for AppellanL 

Adolph L. Sanger, for BespondenL 

Andrews, J. 

The bindiug-slip signed by the defendant was not a mere agree- 
ment to insure, but was a present insurance to the amount specified 
therein. The instrument is informal. It states on whose account 
the insurance is made, the property covered, the amount insured, 
the term of insurance, and the date; but it does not specify the 
risk insured against, nor does it contain any conditions such as 
are usually found in insurance policies. The evident design of the 
writing, as disclosed by the testimony, was to provide temporary 
insurance pending an inquiry by the company as to the character 
of the risk, or, if that was known, during any delay in issuing the 
policy. The secretary of the defendant signed the binding-slip 
upon the solicitation of Pell, Wallack & Co., insurance brokers of 
the plaintiff, in the afternoon of September 2, 1885. The officers 
of the defendant, having made inquiry as to the risk, notified the 
plaintiff's brokers before 1 o'clock on the afternoon of September 

* Deoislon reudered. Jane 8, 1890. 
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3d tliat the defendant declined it. The property described in the 
binding-slip was destroyed by fire in the afternoon of September 
3d, the fire having commenced about 3 o'clock. The claim on the 
one fdde is that the binding-slip was a complete and perfect con- 
tract, binding the defendant, according to its language, "until 
policy is delivered at the office of Pell, Wallack & Co. ;" and not 
terminable, therefore, by notice prior to that time, or, if so termin- 
able, then only upon reasonable notice, which, as is claimed, was 
not given, nor in any event upon notice to the plaintifiTs brokers, 
they not being agents of the plaintiff for the purpose of receiving 
such notice. 

It is insisted on the other side that the contract evidenced by the 
binding-slip was a contract subject to the conditions contained in 
the ordinary policy in use by the company, one of which contained 
the following clause: "This insurance may be determined at any 
time by request of the assured, or by the company on giving notice 
to that effect to the assured, or to the person who may have pro- 
cured this insurance to be taken by this company." The notice 
given on the 3d of September, prior to the fire, terminated, as is 
insisted, the contract of insurance pursuant to this condition. We 
think there can be no doubt that the true construction of the 
binding-slip only obligated the defendant according to the terms 
of the policy in ordinary use by the company. There is no other 
reasonable interpretation of the transaction. The binding-plip was 
a short method of issuing a temporary policy, for the convenience 
of all parties, to continue until the execution of the formal one. 
It would be unreasonable to suppose either that the brokers 
expected an insurance except upon the usual terms imposed by the 
company, or that the secretary of the company intended to insure 
upon any other terms. The right of an insurance company to 
terminate a risk is an important one. It is not reserved in terms 
in the binding-slip, and could not be exercised at all, so long as no 
policy should be issued, unless the condition in the policy is deemed 
to be incorporated therein. Upon the plaintiff's contention, the 
company could not cancel the risk so long as the binding-slip was 
in force, and the only remedy of the company to get rid of the risk 
would be to issue the policy, and then immediately cancel it. The 
binding-slip was a mere memorandum to identify the parties to the 
contract, the subject-matter, and the principal terms. It refers to 
the policy to be issued. The construction is, we think, the same 
as though it had expressed that the present insurance was under 
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the tenns of the usual policy of the compaDy, to be thereafter 
delivered. 

The trial judge was of opinion that the binding-slip was not a 
complete and independent contract of insurance, subject to no con- 
ditions, but he ruled that the obligation of the defendant was to 
be determined by the question whether the condition in the 
defendant's policy that the company might terminate the policy 
by notice to the '* person who procured the insurance " was a usual 
one, and submitted the case to the jury on that issue. The case of 
De Orove vs. Insurance Co. (61 N. Y., 594), is, we think, a deci»Te 
authorij^y against the view of the learned trial judge. The general 
term dissented from the ruling of the trial judge on this point, and 
held that notice to Pell, Wallack & Co., the brokers who procured 
the insurance, was authorized by the condition in the policy. It, 
however, sustained the judgment on the ground that notice did not 
terminate the contract until a reasonable time had elapsed after it 
was given, and that the two and a half hours which intervened 
between the notice and the happening of the fire was not such 
reasonable time, and that consequently the insurance was then in 
force. We think there can be no reasonable doubt upon the lan- 
guage of the condition that notice to the brokers was a good 
notice, and that, if otherwise sufficient, it terminated the defend- 
ant's liability. The brokers procured the insurance. In fact, their 
duties in respect to it had not terminated. The binding- slip pro- 
vided that the policy when issued should be delivered at their 
office. The notice was given to persons to whom notice might be 
given by the express language of the policy. The special language 
of the condition in the defendant's policy upon this point was, it is 
said, inserted to meet the objection pointed out by this court in 
Hermann vs. Insurance Co., 100 •N. Y., 415. 

It remains to consider whether, under the condition, the policy 
terminated eo instanti on notice by the company. There is no 
language which postpones the effect of notice until the lapse of a 
reasonable time thereafter. The rule is well settled that, where a 
person undertakes to do an act upon notice from another, it is 
implied that he shall have a reasonable time after he is called upon 
to do the thing or render the service; and, no time for performance 
being specified, the law gives him a reasonable time. But, where a 
contract fixes the time of performance, the rule of reasonable time 
has no application. We have been referred to no case, nor have 
we found any, which sanctions the doctrine that, where one has 
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assumed an obligation which is to continue until notice given to 
the other party, the obligation continues after notice. If, in this 
case, the premium had been paid beyond the period when notice 
was given, then the bare notice would not have terminated the risk; 
but this, for the reason that the company is bound in such case, in 
order to terminate the policy, not only to give notice, but to 
refund, or offer to refund, the insurance premium. This in the 
construction placed on clauses like the one in question. The can- 
cellation in such case only takes place on notice, and return of the 
premium for the unexpired term: Van Yalkenburgh vs. Insur- 
ance Co., 51 N. T., 465; Wood, Ins., § 106, and cases cited. The 
privilege reserved by the company to terminate the policy on notice 
cannot be exercised under circumstances which would make it 
operate as a fraud on the insured, as in case of notice ^ven 
pending an approaching conflagration, threatening to destroy the 
property insured: Insurance Co. vs. Heck, 65 HI., 111. In the 
present case no premium had been paid. The notice was given in 
good faith. There was no special emergency at the time. It was 
given during business hours, in ordinary course. The contract 
provides that it should be terminated on notice. We perceive no 
reason why the contract should not be construed according to its 
terms. The parties might have provided that the risk should be 
carried by the company after notice for a reasonable time, to 
enable the insured to place it elsewhere. But they did not do so; 
and even if a custom of that kind had been proved, which was not, 
it would have been inadmissible to change or extend the explicit 
language of the contract. We think the cancellation was effected 
at the time of the service of the notice : See Mueller vs. Insur- 
ance Co., 87 Pa. St., 399; Grace vs. Insurance Co., 16 Blatchf., 
433, but reversed on another point, 109 U. S., 278. The judgment 
should therefore be reversed, and a new trial granted. AJl concur. 
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SUPREME COORT OF WISCONSIN. 



JACKSON 

Vs, 

NORTHWESTERN MUTUAL RELIEF ASS'N.*, 

The certificate provided that the heneticiary should be entitled to receive 80 
per cent of an assessmeut to be levied and collected on the death of the 
member. 

Held, Tliat when the company refuses to make an assessment, denying liability, 
an action at law may be sustained, and the plaintiflf is entitled to recover 
substantial damages where it appears that an assessment might have 
yielded a substantial sum. 

Action at law by William T. Jackson against the Northwestern 
Mutual Relief Association, on a certificate issued by said associa- 
tion. The amended complaint alleges, in effect, the incorporation 
and existence of the defendant at the times named; its right to 
do a mutual life insurance business, and issue the policy or certifi- 
cate sued upon ; the application of the plaintiff's wife to the defend- 
ant, March 19, 1886, for such policy upon her life, to the amount 
of $4,000, payable in case of death to the plaintiff; that said wife 
submitted to a medical examination by the defendant's physician, 
and thereupon her said application was approved and accepted; 
and thereupon, and on March 23, 1886, issued and delivered to her 
thereon its policy for such insurance, in the form of a certificate of 
membership, executed in due form, the essential portions of which 
certificate to be considered on this demurrer are as follows: — 

That in consideration of the payment of an assessmeut not to exceed ninety 
counts on the maturity of the certificate of any other member at the office of 
the association, within thirty days after due notice thereof, the association/ 
upon maturity of this certificate, and within sixty days after the proof and 
allowance of such claim, upon presentation hereof, will pay the above-named 
member, or, in case of death, the beneficiary, if living, otherwise, the heirs 
of such member, a benefit, in case of. * * * Second. Maturity by death or by 
limitation on the 23d day of September, A. D. 1926, eighty per cent of an 

* Deciaion rendered, Febraftry 19, 1889. 
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assessment leyied and collected therefor, not exceeding $4,000, less any pay- 
ment before made on account of disability, or any indebtedness dae or 
accrued to the association from such member. 

The said amended complaint farther alleges: " That on the 13th 
day of February, 1888, at said Mineral Point, the said Cordelia* 
Jackion died, and, on information and belief, this plaintiff alleges 
that the said Cordelia Jackson, during her lifetime, so kept, per- 
formed, and complied with all the terms and conditions, and paid 
the assessments made and demanded of her, under the terms of 
said policy of insurance or certificate of membership, by her to bo 
kept and performed by the terms thereof as to keep the same in 
full force, validity, and effect up to the time of her death, and that 
the same was in full force and effect when she died; that on the 28th 
day of February, 1888, this plaintiff notified defendant of the death 
of said Cordelia Jackson, and asked for blanks on which to make 
out formal proofs of her death, but that said defendant refused to 
send or furnish tbem to plaintiff; that on or about the 16th day of 
April, 1888, plaintiff served upon the defendant sworn proof of the 
death of said Cordelia Jackson, presented said certificate, and filed 
with defendant a claim and demand for the amount which the said 
defendant, under and in said policy of insurance or certificate of 
membership number 2,939, agreed to pay plaintiff in case of the 
death of the said Cordelia Jackson, and has often since made 
demands for said amount; but tiiat defendant has at all such times 
denied, and now denies, any and all liability to plaintiff under or 
on account of said policy of insurance or certificate of membership, 
and has always refuse, and now refuses, to levy an asuessment upon 
the members of such association for the use and benefit of plaintiff, 
as provided for in said policy of insurance or certificate of mem- 
bership, and has always refused, and still refuses, to pay to plaintiff 
any sum whatever under or on account of the same. Plaintiff 
shows on information and belief that at the time said Cordelia 
Jackson died, 80 per cent of an assessment upon the members of 
said association, as provided for in said policy of insurance or 
certificate of membership, would have amounted to at least $4,000. 
4nd plaintiff alleges and claims on information and belief that, on the 
death of the said Cordelia Jackson, said defendant became indebted 
to plaintiff under the terms, conditions, and provisions of said 
policy of insurance or certificate of membership in the sum $4,000. 
Plaintiff further shows that defendant has failed to comply with 
the agreements and undertakings by it made and assumed in and 
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by said policy of insurance or certificate of membership, in that it 
has neglected and refused to make an assessment upon its members 
for the use and benefit of plaintifi*, as provided for in said policy cf 
insurance or certificate of membership, or to pay plaintiff, on 
demand made as aforesaid, the whole or any part of the said sum 
it agreed to pay him on the death of said Cordelia JacksoD. By 
reason of which premisies above set forth plaii^ifif alleges that he 
has been damaged in the sum of $4,000. Wherefore plaintiff 
demands judgment against the defendant in the sum of $4,000, or 
for such other and further relief or judginent as he may be entitled 
to in the premises, together with his costs and disbursements 
herein." To such amended complaint the defendant demurred on 
the ground that it did not state facts sufficient to constitute a cause 
of action. December 4, 1888, the court sustained such demurrer, 
and from the order sustaining the same the plaintiff brings this 
appeal. 

Spensley & MgIlhon and H. W. Chynoweth, /i/r Appellant, 
Frank E. Parkinson, and B. W. Jones, for Respondenf. 

Cassoday, J. (after stating the facts.) 
This is an action at law to recover damages for an alleged breach 
of contract of insurance. There is no claim that the facts alleged 
do not constitute a binding contract of insurance, nor that they 
do not show a breach of such contract. The theory of the defend- 
ant is that, conceding the validity of the contract and the breach 
of it, yet that the plaintiff has mistaken his remedy by bringing 
his action at law instead of proceeding in equity to enforce the 
assessment mentioned in the contract. If such is the fact, then, 
under the earlier decisions of this court, and since adhered to, the 
question may be properly raised by demurrer. 

The only question presented, is, therefore, whether, upon the 
showing made, an action at law for damages by reason of the 
breach of contract alleged can be maintained. The question, it 
will be observed, is not as to the true amount, or the true measure, 
of damages, but only whether the plaintiff is entitled to substantial 
damages for such breach. There are certainly authorities to the 
effect that a bill in equity may be maintained to enforce paymert' 
of such certificate by compelling a specific performance of similar 
contracts through assessments as stipulated : Association vs. Sears, 
114 HI., 108; Smith vs. Assocition, 24 Fed. Bep., 689; Banisbarger 
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TB. AsBOciation, (Iowa); Tobin vs. Society, (Iowa). It has alsn 
beeD held that mandamus is not an appropriate remedj to compd 
such assessments: Burland ts. Association, 47 Mir>.h., 424; Abso- 
elation ts. Riddle, 91 Ind., 84. The decided weight of autfaontr, 
however, seems to be to the effect that an action at law to recoT^ 
damages may be maintained upon such contract for a refasai or 
neglect to make such assessment: Eamshaw vs. Society, (Md.); 
Suppiger vs. Association, 20 Bradw., 595; Neskern vs. Association, 
30 Minn., 40G; Lueders vs. Insurance Co., 12 Fed. Rep., 465; Uziion 
Ys. Whitt. 36 Kan., 760; Association vs. Lemke, (Kan.); Freeman 
vs. Society, 42 Hun, 252; Reynolds vs. Association, 1 N. Y. Supp., 
738; Association vs. Houghton, 103 Ind., 286; Burland vs. Associa- 
tion, supra; Bac. Ben. Soc, § 453. But to maintain such action at 
Hw, such breach must be alleged and proved : Curtis vs. Insur- 
ance Co., 48 Conn., 98; Taylor vs. Relief Union (Mo). The princi- 
pal difference in these two classes of adjudications turns upon the 
question whether such recovery for such breach of contract is 
limited to mere nominal damages, or extends to substantial damages. 
In some of these cases, which allow substantial damages, tiie 
courts have gone so far as to hold that the beneficiaries may recoTer 
the maximum amount named in the contract, unless the defendant 
shows by pleadings and proof that such sum should be reduced. 
But, as indicated in some of the other cases cited, the recoyeir 
cannot exceed the amount stipulated in the contract. We make no 
attempt to analyze the cases, nor to point out any supposed fallacies. 
We agree with that class of cases which hold, in effect, that, for a 
substantial breach of such contract, the beneficiary may recoTer 
substantial damages in an action at law. As indicated in Eam- 
shaw vs. Society, supra, there may be some difficulty as to the tine 
measure of damages and the enforcement of the judgment in case 
of recovery. So there may be difficulty in obtaining the requisite 
proof to establish the plaintiff's claim. But these considerations 
are not before us on this demurrer, which concedes the truthfulne* 
of all the allegations of the complaint. 

The question is one of pleading upon contract. Under the coo- 
tract in question the plaintiff was entitled, upon the death of his 
wife, to 80 per cent of an assessment to be thereupon levied and 
collected therefor, not exceeding $4,000, less any payment, etc. 
Upon such death, it became the duty of the defendant under the 
contract to make such levy and collection. According to the alle- 
gations of the complaint, it not only neglected and refused to do 
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so, but denied all liability. It is also alleged, in effect, and of 
course admitted by the demurrer, that 80 per cent of such assess- 
ment " would have amounted to at least $4,000." With this con- 
fession before us we cannot hold, as a matter of law, that the 
plaintiff has only sustained nominal damages by reason of such 
breach, merely because there may be a total or partial failure of 
proof, or that it may be difficult in advance of such levy and 
attempted collection of such assessment to ascertain the precise 
amount of damages which the plaintiff may be entitled to recover. 
Several of the authorities cited sustain these views. The breach 
of an agreement to make such levy and collection of such assess- 
ment seems to be somewhat similar to the breach of an agreement 
to insure, upon which actions at law have frequently been sustained. 
The order of the circuit court is reversed, and the cause is 
remanded for further proceedings accordirg to law. 



8UPEEME COURT OF WISCONSIN. 



HORSCH 

Vit, 

DWELLING-HOUSE INS. CO.* 

Where property was purchased with his own means by the hnsbaiul^ at his 
request was conveyed to his wife upon her agreement to reconvey at his 
request, and the husband resided on and used the farm for the family 
support, he had an insurable interest which would support a policy in hi's 
name. ' 

HuDD & WiGMAN, for Rei^poudent. 

Vroman & Sale, for Appellant, 

Taylor, J. 

This is an action to recover damages apon a fire insurance pol- 
icy. The policy insured the plaintiff against loss by fire upon a 
dwelling-house, several barns, household furniture, wearing ap- 
parel, farming implements, grain and hay. The policy was issued 
June 4, 1888, and a fire occurred August 30, 1888, destroying most 
of the property insured. On the trial in the circuit court the 
plaintiff recovered $140 for the loss of personal property insured, 

« DtcUion r6Dder«d, Mfty 20, 1890. 
VOL. ZIX.-63. 
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a*id $725 for the loss on the insured buildings. The defendant 
only appeals from that part of the judgment which gave the plaint- 
iff $725 for loss on the insured buildings. The only ground stated 
by the appellant for reversing the judgment as to the part appealed 
from is that it claims the plaintiff had no insurable interest in the 
buildings destroyed, either at the time the policy was issued, or at 
the time of the loss. 

The evidence on the trial shows that, some years before the pol> 
icy of insurance was issued to the plaintiff, he bought the land on 
waich the insured buildings were located from one Charles Bogers, 
and paid for it with his own money, and by his direction Bogers 
conveyed the land to his wife. The house was on the land at the 
time he purchased it. Plaintiff built the bams himself, made all 
the other improvements on the farm at his own expense, took act- 
ual possession thereof with his family, and cultivated the land at 
his own expense and on his own account, and had the entire and 
sole management of the farm. The proceeds of the fai*m were 
used to support the family. This was done with the consent of 
the wife. There was an understanding between the plaintiff and 
his wife that she would deed the farm to him at his request. All 
the stock, farm implements, household furniture, and other per- 
sonal property on the farm were the property of the plaintiff. 
This was the situation of affairs when the policy was issued, and 
when the fire occurred. It was also proved that at the time the 
policy was issued, and delivered to the plaintiff, the agent who is- 
sued the same was informed that the title to the land was in the 
wife. 

Upon this state of facts, we think it is very clear that the plaintiff 
hjtd an insurable interest in the house and barns at the time the 
policy was issued, as well as at the time of the fire. The actual 
possession and beneficial use of the farm were in the plaintiff, 
with the full consent of the wife, at the time the policy was is- 
sued as well as at the time of the loss. There can be no doubt, 
therefore, but that the plaintiff had a pecuniary and valuable in- 
terest in the property insured and destroyed, and therefore an in- 
surable interest. The possession and use of the house and bams 
was of the utmost importance to him in providing a support for 
himself and family, and their destruction was substantially as dis- 
astrous to him in his endeavors to support himself and family as 
t jough he had the actual title. He had in fact the possession and 
thd entire beaedcial use, of which he was deprived by their de- 
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sbracfcion. The actual possession and use of property is a valua- 
ble right, and it is especially valuable when held with the permis- 
sion of the real owner. It has even been held that a disseizor who 
is iu peaceable possession after having ousted the real owner, has 
an insurable interest without regard to the question of actual own- 
ership, especially when the disseizor has acted in good faith, be- 
lieving he had the right to such possession. See ca^es hereafter 
cited. 

It seems very clear to us that a person in the actual possession 
and us 3 of real property for his personal benefit, with the assent 
of the real owner, stands in a much better position, and has a pe- 
cuniary interest much more valuable than a mere disseizor in pos- 
session holding adversely to the real owner. What constitutes an 
insurable interest, so as to take the case out of the law prohibiting 
wager policies, is not very clearly defined, and it is difficult to lay 
down any general rule applicable to all cases. Flanders, in his 
work on Insurance, says : " But an * insurable interest ' does 
not rigorously mean that the assured must have an absolute right of 
property in the thing insured. If he has a special, limited interest, 
or if he would sufifer any disadvantage by the destruction of the 
premises, or any reasonable expectation of profit would be thereby 
defeated, he may protect or indemnify himself by insurance. * * * 
In a word, if the party insured has any interest that would be in- 
jured in the event that the peril insured against should happen, 
the courts will maintain his policy:" Fland., Ins., 377. Wood, in his 
work on Insurance, says: "It is not necessary that the assured 
shDuld have either a legal or equitable interest, or indeed any 
property interest, in the subject-matter insured. It is enough if 
he holds such a relation to the property that its destruction by the 
peril insured against involves pecuniary loss to him, or those for 
whom he acts:" 1 Wood, Ins., § 281, p. 646. May, in his work on 
Insurance, says: '' An insurable interest is sui generis, and peculiar 
in its texture and operation. It sometimes exists when there is not 
any present property. * * * Yet such a connection must be 
established between the subject-matter insured, and the party in 
whose behalf the insurance has been effected, as may be sufficient 
for the purpose of deducing the existence of a loss to him from the 
occurrence of an injury to it." Again he says: *' When a man is so 
circumstanced with respect to matters exposed to risks or dangers 
as to have a moral certainty of advantage or benefit but for those 
risks or dangers, he may be said to be interested in the safety of 
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the thing." Parts of sections 7G, 77. These statements of what is 
an insurable interest have been considered, discussed, and ap- 
proved in such an almost endless number of cases that we shall 
content ourselves with citing a few of them, which were cases 
based upon facts analogous to the facts in the case at bar: BedjQeld 
vs. Insurance Co., 56 N. Y., 354; Trust Co. vs. Insurance Co., 51 
Barb., 33; Strong vs. Insurance Co., 10 Pick., 40; Putnam vs. In- 
surance Co., 6 Mete., 386; Insurance Co. vs. Brown, 43 N. T., 389; 
Bailroad Co. vs. Belief Fire Ins. Co., 98 Mass., 420; Insurance Co. 
vs. Barracliff, 45 N. J. Law, 543; Harris vs. Insurance Co., 50 Pa. 
St., 341; Merrett vs. Insurance Co., 42 Iowa* 11; Insurance Co. vs. 
McLanathan, 11 Ran., 533; Goulstone vs. Insurance Co., 1 Fost. k 
F., 276; Williams vs. Insurance Co., 107 Mass., 377-379; Cohn vs. 
Insurance Co., 3 Hughes (U. S.), 272; Bohrback vs. Insurance Co., 
62 N. Y., 54; Travis vs. Insurance Co., 32 Mo. App., 198-206; Am- 
sinck vs. Insurance Co., 129 Mass., 185, 186. The cases above 
cited are quite sufficient to show that the objection taken by the 
learned counsel for the appellant, that the evidence in the case at 
bar does not show that the plaintiff had an insurable interest in 
the house and bams, is wholly unsupported by principle or au- 
thority. 

Whether the insurance might be held valid on the ground that 
the insurer had full knowledge of the state of the title when the 
policy was issued, and he must therefore be held to have intended 
bo insure the property in the name of the plaintiff for the benefit 
of the real owner, and that plaintiff may be considered as having 
insured as the agent of his wife, and for her benefit, as well as for 
his own, need not be decided in this case. Upon this point, see 
Harris vs. Insurance Co., and Insurance Co. vs. McLanathan, su- 
pra, yhe judgment of the circuit court was clearly right. That 
part of the judgment appealed from is affirmed. 
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SUPEEME COUET OP ALABAMA, 



INSURANCE CO. OF NORTH AMERICA^ 



FORCHEIMER et al.* 

An open policy was isHiied on merchandise to be forwarded on the steamer of 
insured, which the latter might agree to insure prior to sailing and prior 
to known loss, in case of loss to be paid to them or order. Plaintiffs 
goods were shipped on the steamer and thf^ bill of lading stamped ^* in- 
sured subject to our open policy." exempted the steamship owner from 
most of the losses covered by the policy. The policy stipulated that it 
rthould not inure to the benefit of a carrier, but the carrier was permitted 
to insure other persons thereunder, by entries and notices to the insurer. 
Losses had been previously paid to other shippers under similar circum- 
stances. Cancellation was sought as to plaiutitTs goods only when it 
was learned that he ha<l other insurance. 

Heldy That the policy was not intended simply to insure the interest of the 
owner of the steamer, it also covered the ownership of plaintiff. 

Heldj That an aju^ent to procure insurance is not authorized to cancel without 
consent ('f his principal. 

In Alabama action on sich policy can be maintained by the party in interest. 

A court will not take judicial notice of the interest rate prevailing in other 
states. 

The steamer Vidette beloDged to the New York & Mobile Steam- 
Ship Line, of Arnold k Co., who were engaged as common carriers 
in transporting goods between New York and Mobile and other 
places, and Bowring & Archibald were their agents in New York. 
On January 5, 1887, said Bowring & Archibald, as such agents, 
took out an open policy of insurance with the defendant company, 
on merchandise to be forwarded by the steamer Lorenzo D. Baker, 
"not exceeding $76,000 at any one time;" the first clause of which, 
as construed by this court, was in these words: "Bowring & 
Archibald, agents, on account of whom it may concern, to cover 
shipments made on and after January 5th, 1887, which the assured 
or their agents in Mobile, Ala., may agree to insure prior to the 
sailing of the vessel, and prior to known loss to property or vessel, 

* Decislou reudered, April 9, 1889. 
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note thereof being made by the assured or their agents, at their 
office, in the manifest and bill of lading, in case of loss, tft be paid to 
them or order, do make insurance^ and cause to he insured, etc. The 
policy was partly written and partly printed, the above italicized 
words being printed, and the written words being so interlined 
that, according to the defendant's contention, the clause should 
read thus: " Whom it may concern: To cover Bowring & Archi- 
bald, agents, on account of shipments made," etc. The policy 
contained a stipulation printed, "that this insurance shall not in- 
ure to the benefit of any carrier;" rfhd another stipulation, also 
printed, '' that either party is at liberty to cancel this policy at any 
time, on giving notice to that effect, which, however, is not to 
prejudice any risk then pending." The perils insured against were 
those ''of the seas, fires, jettisons, barratry of the master and mar- 
iners, and all other perils, losses, misfortunes," etc. The policy 
was to continue in force for not more than one year, unless by 
agreement indorsed thereon. The original policy applied only to 
goods forwarded by the said Lorenzo D. Baker; but, by written 
indorsement dated January 26, 1887, it was agreed ** that this pol- 
icy shall cover steamer Vidette, as well as steamer L. D. Baker." 
Early in April, Bowring & Archibald, as agents, were succeeded 
by W. J. Best; and thereupon a memorandum was indorsed on the 
policy, dated New York, April 13, 1887, in these words: "On and 
after this date it is understood and agreed that this policy shall 
cover in the name of W. J. Best, agent, instead of Bowring & Archi- 
bald." On June 14th another indorsement was made on the pol- 
icy, to the effect that it should " cover goods shipped on deck " of 
eacl^ of said steamers. 

The plaintiff's goods were shipped on the Vidette, and a bill of 
lading given, which was dated New York, June 1, 1887, signed by 
said Best as agent, and containing numerous exceptions from lia- 
bility for losses, among which were: "Fire from any cause, on 
land or on water, jettison, ice, freshets, floods, weather, pirates, 
robbers or thieves, acts of God or the country's enemies," etc 
Stamped or indorsed on this bill of lading, by the said Best, as 
agent, were these words: "Insured from New York to Mobile, 
subject to the terms and conditions of our open policy No. 2,076, 
with the Insurance Campany of North America, for $10,000;" but 
it was admitted, and was so found by the court, that the defend- 
ant had no notice or knowledge of this bill of lading, or of its con- 
tents. The defendants had furnished to Bowring k Archibald, 
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while they were acting as agents of said carriers, " a book in which 
they were required to enter all risks under said policy No. 2,076, 
and exhibit the same to the defendant's New York agents, within 
seventy-two hours after the sailing of the vessel fi*om New York 
with the insured goods;" and this book, with the said policy, was 
turned over to the said Best, as agent, when he succeeded them. 
The policy and the book were kept for Best by one Bascbme, an 
insurance broker, through whom he conducted his insurance busi- 
ness. By the course of dealing between them Bascome made, un- 
der Best's directions, entries of the risks in this book, and made 
report of the same to defendant's agents in New York. On the 
5th of June, 1887, Best instructed Bascome, in writing, as follows: 
" Please insure, under open policy issued to N. Y. to Mobile S. S. 
Line, as follows: Steamer Vidette, N. Y. to Mobile, Mobile cargo, 
$18,726; Montgomery, $10,234; Selma, $2,532," etc. In accord- 
ance with these instructions, Bascome made the necessary entries 
in the book, and exhibited them to the defendant's agents, by whom 
they were approved. In the heading of this book, or on the first 
page, was a memorandum signed by the defendant's attorneys and 
agents, in these words: *'It is understood that all indorsements 
herein made apply to open policy No. 2,076, and are approved sub- 
ject to the conditions therein expressed. " The entry as to the 
cargo of the Vidette, dated June 6, 1887, only stated that it was 
" Mdse., $18,726," which included plaintiffs' said bags of coffee at 
a valuation of $10,000; "but neither defendant, nor its New York 
agents, had any knowledge or notice that said coffee was included 
in the merchandise so insured, nor of any of the items making up 
said cargo." ^ 

The plaintiffs carried an open policy of insurance with the Fac- 
tors' & Traders' Mutual Insurance Campany, Mobile; and on receipt 
of the bill of lading for the coffee, June 6th, they had it included 
in this open policy, at a valuation of $10,000, and so informed the 
agent of the steamship company in Mobile. Said Mobile agent 
thereupon informed Best, the New York agent, by letter, of the 
fact that the plaintiffs had fully insured the coffee in Mobile, but 
plaintiffs denied that they ever authorized him to do so. Best re- 
ceived the letter on the 13th of June, and on the next day pro- 
ceeded to obtain a cancellation of the risk on the coffee, as entered 
on the open policy with the defendant. It was admitted that 
everything was done by said Best and the defendant which was 
necessary to effect a cancellation of said policy as to the risk on the 
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coffee, and this was done without any knowledge or notice by 
either of them of the loss of the yessel and cargo. It was admitted, 
also, that neither the steamship company, nor Best as agent, had 
any express authority from the plaintifiis to make any such cancel- 
lation, or that they agreed to any such cancellation; and plaintiffs 
denied that Best had any implied authority to do so. 

All thfe premiums due on insurance for goods covered by said 
open policy No. 2,076 were paid to the defendant by the steamship 
company, and the plaintiffs neither paid nor were responsible for 
the premium paid on their shipment of coffee. Soon aiter the loss 
of the Yidette, the necessary proofs of loss and value of cargo hay- 
ing been made, the loss was settled and adjusted between said de- 
fendant and Best, as agent of the steamship company, except as to 
the plaintiffs' shipment; and all the owners of the other portions 
of the cargo were paid by the defendant, on the production of an 
order and certificate from Best as to the amount due to each of 
them. These facts were admitted, *' but with the understanding 
that the defendant does not admit their relevancy, nor their bind- 
ing legal effect upon it. " It was further admitted, also, that the 
plaintiffs had never collected anything on account of their loss 
from the Factors' & Traders' Insurance Company, which denied 
its liability, on the ground that the coffee was fully insured by the 
policy effected with the defendant in this case, on the facts stated. 
No question was raised as to the proofs of loss or value. 

McClellan, J. 
It is not denied that the purpose of the policy was to insure 
property, the general ownership of which was in the appellees. It 
may be admitted that the steamship company had an insurable in- 
terest in the subject-matter insured. The company had the cus- 
tody and possession of it for the purpose of transportion; and had 
the property been lost in the transit through the fault of the caiT- 
rier, or its agents or employes, the steamship company would have 
been liable to appellees for its value. Loss without fault on the 
part of the carrier would have entailed no liability on it under the 
stipulations of the bill of lading. In effecting the insurance the 
agents of the steamship company went much further than was 
necessary to cover the interest of their principal, and protect it 
from ultimate liability to the owners of the property. The insur- 
ance is against " perils of the seas, fires, jettison, barratry, * * * 
and all other perils, losses, and misfortunes." These were not 
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the risk of the steamship company. It was under no obligations to 
saye the plaintifib harmless from losses resulting from these perils. 
On the contrary, it was expressly stipulated in the contract of ship- 
ment that the carrier should not be liable to the owner for any 
loss or damage arising from any one of a number of specified 
causes, among which were all of those embraced in the policy of 
insurance, except such as inyolyed fault on the part of the carrier, 
or on the part of its agents and employes. This fact, in our judg- 
ment, tends strongly to show that it was the intention of the in- 
surers and the agents of the carrier to coyer, not the latter's special 
interest in and limited liability on account of the subject-matter 
of the policy, but the general ownership of the property. There 
is an express stipulation in the policy to the effect that the insur- 
ance eyidenced by it shall not inure to the benefit of any carrier. 
This, we think, cannot be giyen any field of operation consistent 
with the contention of the appellant that the steamship company 
was the beneficiary under the contract. The contract also proyides 
that the agents of the carrier might agree to insure third persons, 
and consummate such insurance by entries and notices thereof to 
the insurer. This is whoUy incompatible with appellant's theory 
that these agents, or their principal, the steamship company, and 
not the third persons thus contracted with, were to be indemni- 
fied against loss. The stipulation that concellation shall not preju- 
dice pending risks must refer to the interest of third parties, and 
would haye been wholly useless and meaningless, if the only parties 
to the transaction had been the insurer and the nominally insured. 

It is not attempted to be denied that the owners of other mer- 
chandise, shipped on and lost with the steamship Yidette, and 
which was insured at the same time, and under the same circum- 
stances, and by the same methods, that appellees' goods were in- 
sured, were paid the amounts of their respectiye losses, and no 
question as to the propriety of this course was made by any of the 
parties, nominal or beneficial, to the contract. It is in eyidence 
that the alleged cancellation was consequent upon the information 
that the consignees had effected other insurance on their goods; 
and the effort to cancel must haye proceeded on the theory that 
the insurance secured in Mobile covered the same interest in the 
property as that effected in New York, and this fact may therefore 
be looked to as showing a construction by the insurance company 
and the steamship company that the New York policy covered the 
general ownership and protected the appellees. These considera- 
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tions force us to the couclusion reached in the court below, that 
the issurance was intended to cover the general property in the 
merchandise, and was for the benefit of Forcheimer & Co.; and in 
consonance with the intent thus arrived at, as well as in conserva- 
tion of the natural arrangement of the opening words of the policy, 
we hold that the insurance was effected, not to cover the agents of 
the steamship company, but on account of whom it might concern, 
and inured to the benefit of the owners of the goods entered on 
the open or running policy, among whom were the plaintiffs. 

It follows that the insistence of the appellant that there was a 
valid cancellation of the policy, consummated on June 16, 1887, by 
and between the agent of the steamship company and the insurer, 
mvLst stand or fall, as it shall be determined that Best, who at that 
time was the regular agent of the steamship company, was, with 
respect to the cancellation, the agent of the appellees, or that he 
was not. Whether Best is to be regarded as the agent of the ap- 
pellees in effecting the insurance is, at least, open to grave doubt. 
It is certain that in some sense he represented the appellant, and 
was authorized to agree with third parties for the entry of risks on 
the open or running policy, and that he did so agree with appel- 
lees' consignor for the risk taken on the goods involved here. It 
may be that he acted in that manner in a dual capacity, as the 
agent of both the is surer and the insured. We deem it unneces- 
sary to fix his status with respect to the act of procuring the insur- 
ance. Even admitting that, in entering the goods of the appellees 
on the open policy of the appellant, he represented the former, it 
by no means follows that he was authorized to cancel the insurance 
thus made. The policy itself, to our minds, provides against such 
a cancellation to the prejudice of appellees' right under it, and the 
law appears to be well settled that authority to procure is not au- 
thority to cancel insurance once made. In England it is held that 
" the cancellation of the policy, being an act which destroys the 
relation, not only of the assured and the insurer, but of insurance 
broker as agent for the assured, cannot for that reason be justi- 
fied by any supposed authority implied from the existence of that 
relation, or from the fact of the policy being left in the broker's 
hands, and consequently depends for sauction on the express 
authority of the principal:" 1 Am. Ins., 190. 

An 1 in this country it is held that " an agency to procure insur- 
ance is ended when the insurance is procured and the policy deliv- 
ered to the principal; and the agent employed to procure the 
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insurance has no power, after the policy is so delivered to his prin- 
cipal, to consent to a cancellation:" Bothschild vs. Insurance 
Co., 7 Ins. Law J., 639; Bennett ts. Insurance Co., 81 N. Y., 273; 
Latoix vs. Insurance Co., 27 La. Ann., 113. 

The policy sued on was delivered to the insured in the only way 
possible, under the circumstances, and in the way contemplated by 
the parties, before the alleged cancellation. The city court rightly 
found '' that neither said Best, as such agent of such steamship 
company, nor defendant, had from the plaintiffs any express au- 
thority or consent that they, or either of them, might cancel said 
insurance." There could hare been no implied authority, as we 
have seen, for such cancellation, and we accordingly hold that there 
was no cancellation of the policy. 

Section 2594 of the Code provides that " actions on promissory 
notes, bonds, or other contracts, express or implied, for the pay- 
ment of money, must be prosecuted in the name of the party really 
interested, whether he has the legal title or not." A contract of 
insurance is one within the meaning of this statute: Perry vs. 
Insurance Co., 25 Ala., 355. The plaintiff being, as we have held, 
the beneficiaries under the policy, — the parties really interested in 
the contract, — ^the suit was, under the section referred to, properly 
instituted in their names. But we apprehend that, even in the ab- 
sence of the statute, suit on a policy running to nominal parties for 
the benefit of " whom it may concern," is properly instituted in 
the name of the parties intended to be protected: 2 Am. Ins., 
1120; Daniels vs. Insurance Co., 5 Fed. Bep., 425, and cases cited. 

There was no agreement and no evidence offered in the court 
below as to the rate of interest in the state of New York, where 
the contract was made and was to be performed. Under the deci- 
sions of this court, the table of interest rates in the several states, 
published with the acts of the general assembly, is only prima facie 
evidence of those rates, to be offered as other evidence, subject to 
the right of controversy by the party against whom interest is 
claimed. Courts cannot take judicial notice of the rates thus pub- 
lished. The judgment below was for the amount of the policy, 
with interest from the institution of the suit, amounting in all to 
the sum of $10,425. To thus include interest, without evidence of 
the rate applicable to the contract, was error, for which the judg- 
ment must be reversed: Clarke vs. Pratt, 20 Ala., 470; Harrison 
vs. Harrison, id., 649. 
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It is insisted by appellees that, if the case is reversed ou this 
ground alone, the judgment below should be corrected, and here 
rendered for the amount of the valued policy, with interest at 8 
per cent from the time of trial in the city court, on the assumption 
that the liability was then merged into the Alabama judgment, 
which bears interest at that rate. We do not think this can be 
done, for the reason that a judgment of reversal here operates to 
expunge the judgment in the court below, and to leave the claim 
for interest precisely where it was before the rendition of that 
judgment, — dependent upon the laws of New York, of which there 
was and is no proof. 

Under the authority of Harrison vs. Harrison, supra, however, 
judgment may be here rendered for $10,000, the amount of the 
policy, without interest, and it is accordingly so ordered. 

The view we have taken of this case renders it unnecessary to 
consider the cross-assignments of error. Reversed and rendered. 



SUPREME COURT OF INDIANA. 



PHCENIX INS. CO. 
TOMLINSON FT AL.' 



1 



The policy provided that it should cease and remain void during the time it 
was unpaid and overdue, and that no legal action on the part of the 
company should be construed as reviving it, but the payment of premium 
should revive it and make it good for the balance of the term. 

Held, That a judgment obtained by the company in an action on the note, 
which was not satisfied uutil after the fire, revived the policy and rendered 
the company liable for the loss. The acceptance of payment acted 
as a waiver of the right to forfeit. 

Alex. GiLCHitisT and Atbes, Bbowk & Habvby, for Appellant 

Duncan, Smith & Wilson, for AppeUeeti, 

Elliott, J. 

The complaint of the appellee alleges that the appellant issued 
to him a policy of insurance covering a period of five years; that in 
payment of the premium the appellee gave the appellant $9.73 in 

* DeoiBlou rendered, September 18, 1890. 
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money, and executed a promissory note for $16.39; that the prop- 
erty insured was destroyed by fire on the Ist day of August, 1887; 
that immediately thereafter he gave the appellant due notice of 
the' loss, and that the appellee performed all of the conditions of 
the contract on his part. The averment of performance is, how- 
ever, qualified by specific allegations which read thus: — 

And the plaintiff admits it to be trae that when said premium note became 
due he did not pay the same ; but he would farther show that after the ma- 
turity of the note and prior to the loss, to wit, on the 25th day of June, 1887, 
said Phoenix Insurance Company recovered judgment against the plaintiff on 
said premium for the full amount thereof before one Ezra Martin, a Justice of 
the peace in and for Wayne Township, Marion County, Ind. ; that the plaint- 
iff procured execution to be stayed by one offering himself as replevin 

bail, who was accepted as such by said justice of the peace ; that said re- 
plevin bail had thus been tendered and accepted before the happening of said 
loss; that thereafter, on the expiration of the stay of execution, to wit, on 
October 10, 1887, the said judgment was by this plaintiff fiilly paid and sat- 
isfied to said justice of the peace. 

The policy contains the following provision: — 

In case the assured fails to pay the premium note or order at the time spec- 
ified, then this policy shall cease to be in force, and remain null and void 
during the time said note or order remains unpaid after its maturity, and no 
legal action on the part of this company to enforce payment shall be con- 
strued as reviving the policy. The payment of the premium, however, re- 
vives the policy, and makes it good for the balance of its term. 

The contention of the appellant is that the complaint is bad for 
the reason that it is not shown that there was a performance of the 
conditions precedent on the part of the plaintiff. The theory of 
the appellant's counsel is that the appellant did not, by resorting 
to legal proceedings nor by accepting the amount of the judgment 
rendered on the note, waive its right to insist that the appellee 
lost his claim to the benefit of the policy during the time the pre- 
mium remained unpaid. The counsel for the appellee thus outline 
their theory: " Our contention is not at all that the taking of the 
judgment on the premium note, and the entering of replevin bail 
was equivalent to the payment of the note; hence we do not dis- 
cuss any citations to that point. Our theory of the case is this : 
We say that when the note went past due the insurance company 
had a right to declare such policy forfeited for such non-payment, 
and it likeVise had the power to waive such forfeiture, and con- 
sider the policy in force; that this waiver may be by conduct au 
well as by words; that there are certain lines of action or conduct 
which, in law, clearly works a waiver of any such forfeiture." It is 
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established law that the right to declare a forfeiture of a policy for 
the non-pavmeDt of premiums may be waived, and that the waiver 
may be manifested by conduct as well as by words: Sweetser vs. 
Association, 117 Ind., 97; Willcutts vs. Insurance Co., 81 Ind., SOO; 
Behler vs. Insurance Co., 68 Ind., 347; United Life F. & M. Irs. 
Co. YS. Insurance Co., 42 Ind., 588; Insurance Co. vs. Eggleston, 96 
U. S., 572; Appleton vs. Insurance Co., 59 N. H., 541; Stylow vs 
Insurance Co., 69 Wis., 224; Helme vs. Insurance Co., 61 Pa. St., 
107. This general rule is too firmly settled to be shaken, so that 
the only question which is here open to controversy is whether the 
company did waive the right to forfeit the policy by an acceptance 
of the premium after the loss had occurred. 

It is proper to say at the outset that this case is to be discrimin- 
ated from such cases as Insurance Co. vs. Henley (60 Ind., 515), and 
Insurance Co. vs. Leonard (80 Ind, 272), for the reason that in 
those cases the premium notes were shown to be unpaid at the 
time of the loss, and it did not appear that the insurance company 
had subsequently accepted payment, while here there was an ac- 
ceptance of the premium after the loss occurred. We cannot per- 
ceive any valid ground upon which it can be held that an insurance 
company may accept payment of the entire premium after a loss 
has occurred, and yet escape payment of the loss. By accepting 
payment it affirmed the validity of the policy, and tacitly asserted 
that the policy was in force from the time it was executed. In 
such a case there is no interregnum in which there was a lifeless 
policy, for the policy is continuous in its nature and effect, and the 
premium covers the risk as an entirety. It would do violence to 
the intention of the parties and the language of their contract to 
declare, as the appellants seek to have us do, that the payment 
simply revived the policy. It cannot be justly affirmed that the 
parties meant to reyiye a policy in a case where, as here, the act 
which revived it was performed after the loss occurred. The rea- 
sonable effect to be attributed to such an act is that the pai^ties 
meant that the affirmance of the contracft should relate back to the 
execution of the policy. In our judgment, acceptance of the pre- 
mium after the loss has occurred is a waiver of the right to de- 
clare a forfeiture of the policy, and not a mere act of revivor, i t 
is not reasonable to assume that the parties meant to do no more 
than revive the policy and give it force from the time of the accept- 
ance of payment, since, as the loss had already occurred, the in- 
sured could acquire no benefit from the revived policy. The only 
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rule vrhicb would yield him benefit and give him a coDsideratiou 
tor his money is that which we adopt. It is a principle of wide 
sweep that forfeitures are not favored, and within the spirit of this 
principle such cases as this clearly fall. To treat the acceptance 
of the premium as merely reyiving the contract is, in effect, to ad- 
judge a forfeiture, for in the event that we adopt the views of the 
appellant the result would be the same as to adjudge the policy 
forfeited. This is clear when it is brought to mind that if the pol- 
icy is held to be lifeless from the time of default in payment until 
after the loss, it must also be held that the insured cannot recover 
anything upon his contract. A construction of the conduct of the 
parties which will practically produce the same result as a declar- 
ation of forfeiture is one which it is the duty of the courts to 
avoid if it can reasonably be done. It is clear that this construc- 
tion may be reasonably avoided. It is, indeed, quite clear that 
such a construction as that for which the appellant contends 
would be against reason and justice. It is a familiar general rule 
that a party who accepts and retains benefit from a contract con- 
firms the contract as it was executed. Under the operation of this 
general rule there is not a revival of the contract, but a confirma- 
tion, and we can see no reason why such a case as this should be 
excepted from the rule. The doctrine we approve produces equit- 
able results. It certainly does so in this case, for it is but just that 
the company, having accepted the entire premium after the occur- 
rence of the loss, should yield the consideration for which the pre- 
mium was paid. It is not just that the company should retain the 
premium and give no value in return. The fact that all of the 
property insured was not destroyed does not affect the question, for 
the policy is indivisible and continuous. If, to put an illustrative 
case, the premium should be $500, and the amount of the loss only 
$50, and the insurance company should enforce payment of the en- 
tire premium after the loss occurs, it seems quite clear that it 
could not escape payment of the loss, and the principle in the real 
case must be the same as that in the supposed, for the amount can- 
not change a fundamental principle of law. It was not in the 
power ot the assured to pay part only of the premium. He was 
bound to pay it all, or lose the benefit of his contract. The rights 
of the parties are reciprocal. The company was not bound to ac- 
cept part of the premium, nor had it a right to treat the premium 
as paid upon part only of the property insured. It was the right 
of the company to refuse to accept part of the premium, but it had 
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no right to accept the whole premium, and treat it as payment for 
an insurance upon part only of the property covered by the policy. 
Having accepted the entire premium, with full notice of the Iobb, 
it confirmed the contract as to the whole of the property insured. 
It had the right to elect to accept or reject the premium, hut it 
cannot accept the entire premium, and yet assert that it is liable 
only from the time of the acceptance, although the loss occurred 
prior to that time. The provision of the policy we have quoted 
does not provide that the default in payment shall entitle the com- 
pany to treat the premium as earned. If it did, we should hare a 
more difficult question. In this instance the premium was not 
earned, for the period covered by the policy was five years, and the 
loss occurred within seventeen months after the policy was writ- 
ten. There was, in fact, at the time of the loss, and at the time of 
the acceptance of the amount of the judgment, no earned premium 
beyond that paid in cash; nor is there any recital that default 
shall entitle the company to treat the premium as earned. There 
is, therefore, no tenable ground upon which the company can jus- 
tify its act in taking the insurer's money, and yet repudiate liabil- 
ity for the loss. The moment the risk attached, the premium paid 
was beyond recovery by the insured: Standley vs. Insurance Co., 
95 Ind., 254; Insurance Co. vs. Houser. Ill Ind., 266. His right is 
Correspondent with his burden. He cannot get his money hack, 
but he can enforce his contract, and his contract is continuous for 
the period named, and indivisible as to the property described. 
When the company accepted payment of the entire premium it 
waived all right to forfeit the policy, for, as the insured can get 
back no part of the premium paid, neither can the company escape 
the performance of its part of the contract. It cannot have the 
benefit, and escape the burden. The only natural and reasonable 
construction which can be placed upon the conduct of the company 
is that it elected to waive its right to take advantage of the default 
in payment. And this is the only legal and equitable construction 
that can be given to its acts, for it cannot repudiate the pohcy in 
part, and confirm it in part. It can no more accept and retain the 
entire premium without confirming the contract than can the in- 
sured recover back the premium paid after the risk has attached. 
It was in the power of the company to accept or refuse payment. 
It made its election, and it must abide the legal consequences of 
that act. It was a voluntary performance, with full knowledge of 
all the material facts, and the election was complete. 
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We have studied with care the cases referred to by the appel- 
lant's counsel, and we cannot regard them as sustaining the position 
counsel assume; for we do not believe that in any of them is the 
doctrine asserted that under such a policy as that before us the 
insurance company may, with knowledge of the loss, and notice 
that the assured is affirming the validity of the policy, accept and 
retain the entire premium, and yet refuse to pay the loss. In 
Klein vs. Insurance Co. (104 U. S., 88), there was no oflFer to pay 
the premium until after the death of the assured, and then the 
offer was refused, the company declining to accept the money, and 
offering to pay the surrender value of the policy. The policy in 
the case of Wall vs. Insurance Co. (36 N. Y., 167)^ contained a pro- 
vision that, in case of default in the payment of the note given by 
the insured, " the premium shall be considered as earned," and the 
evidence showed that after the loss the insured offered to pay the 
premium, and that it was declined. The evidence also showed that 
before knowledge of the loss the agent of the insurance company 
agreed that he would not press for payment of the note; that it 
might lie over for a short time. The court held that there could be 
no recovery. The court was, as we believe, in error in holding 
that there was no waiver of payment sufficient to excuse the in- 
sured, for there are well-reasoned cases which assert a different 
doctrine, and among them our own, and one or more in New York: 
Sweetser vs. Association, supra; Insurance Co. vs. Oilman, 112 
Ind., 7. But, granting that the decision is s^uind, it cannot aid the 
appellant, for the reason that in this instance there was an accept- 
ance of the entire premium with full knowledge of all the facts. 
In Williams vs. Insurance Co. (19 Mich., 451), it was held that 
where the policy provided that in case default was made in the 
payment of a premium note, " the premium shall be considered, as 
earned," acceptance of the premium after knowledge of the loss 
did not preclude the company from taking advantage of the pro- 
visions of the policy declaring that it should be inoperative during 
the time the premium remained unpaid. The decision rests, for 
authority, entirely upon Wall vs. Insurance Co., supra, and we are 
not inclined to regard it as of controlling influence, for the reason 
that there is an essential difference between the provisions con- 
tained in the policy in that case, and those found in the policy be- 
fore us. We are, indeed, not convinced of the soundness of the 
decision, but it is not necessary to do more than decline to regard 
it as in point, and in this we are fully supported by the later case 

VOL. XIZ.~64. 
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of Yost vs. Insurance Go. (39 Mich., 531), where the court ex- 
pressed an opinion as to the force and meaning of the provision in 
the policy to which we have referred. The only case directly in 
point referred to by counsel, or discovered by us, is that of Jolifie 
vs. Insurance Co. (39 Wis., 111.) That case received careful con- 
sideration, and the decision sustains the position of the appellee. 
The court discriminates the case before it from those in which the 
policy provides that in case of default the payment shall be deemed 
to be earned, and builds its decision principally upon the ancient 
doctrine that where there is no risk there is no right to a premium. 
It is declared that Mr. May's statement of the law is correct, and 
the court quotes ^what is said by him in speaking of a contract of 
insurance, and that is this "It is, moreover, a conditional con- 
tract, for when no risk attaches no premium is to be paid, or, if 
paid, must, in the absence of fraud, be returned to the assured. 
In point of fact the contract is to pay the premium, on condition 
that the risk is run, and the refunding of a premium is of frequent 
occurrence in maritime insurance; and that, too, in cases where it 
is entirely optional with the assured whether the property insured 
shall be put at hazard or not, as when the ship is never dispatched 
by the owner on the projected voyage. The language of Lord 
Mansfield in Tyrie vs. Fletcher, (Cowp., 668) is explicit: 'When 
the risk has not been run, whether its not having been run was 
owing to the fault, pleasure, or will of the insured, or to any oiber 
cause, the premium sjpill be returned.' And this principle is alike 
applicable to all policies of insurance \" May, Ins., § 4. The court 
applied this doctrine to the case before it and said: " But the de- 
fendant received the whole cash premium for which the note was 
given. By so doing it received compensation for the risk cover- 
ing the time when the loss occurred, and we think it cannot now 
be heard to allege that at the time of the loss it had no risk on 
the property insured. The acceptance of the full premium after 
notice of the loss is entirely inconsistent with the claim that the 
risk was suspended when the loss occurred." The decision in 
Lyon vs. Insurance Co. (55 Mich., 141), while not directly in point, 
does assert a doctrine which bears strongly upon the case under in- 
vestigation. In the case referred to, orders for the premium were 
drawn upon a railroad company, but were not paid, and the court 
held the insurance company liable, saying, among other things, 
that " a forfeiture is not favored at law or in equity, and a provi- 
sion for it in a contract will be strictly construed, and courts will 
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find a waiver upon slight eyidence, when the equity of the claim 
made, as in this case, is, under the contract, in favor of the in- 
sured." It is, however, iniisted by the counsel for the appellant 
that the case of Bane vs. Insurance Go. (85 Ey., 677, 4 S. W. Eep., 
787) is opposed to the case last mentioned, but we think counsel 
are in error, for the Kentucky court puts its decision upon the 
ground that the assured had not earned the wages which he as- 
sumed to assign, and declares that in this respect the case differs 
from Lyon vs. Insurance Co. In Titus vs. Insurance Co. (81 N. Y., 
410), the court said: ''But it may be asserted broadly that if, in 
any negotiations or transactions with the assured after knowledge 
of the forfeiture, it recognizes the continued validity of the policy, 
or does acts based thereon, or requires the insured by virtue 
thereof to do some act or incur some trouble or expense, the for- 
feiture is waived as a matter of law; and it is now settled in this 
court, after some difference of opinion, that such a waiver need not 
be based upon any new agreement or an estoppel." Other cases 
assert a similar doctrine: Osterloh vs. Insurance Co., 60 Wis., 126; 
Cannon vs. Insurance Co., 53 Wis., 585 ; Insurance Co. vs. 
Bowen, 40 Mich., 147 ; Insurance Co. vs. Lausing. In the 
case last cited the court in speaking of the duty of the 
insurance company said : '' But it cannot treat the policy as 
valid to collect the premium, and void for the payment of 
losses. The note having been paid after the loss, the acceptance 
of the money waived the condition of forfeiture in the policy, and 
it was valid and subsisting at the time of the loss." The case be- 
fore us falls within the principle declared in the cases cited. The 
acceptance of the money was after the loss, and after the company 
knew that the assured was affirming the validity of the policy, and 
his right to recover the loss. It knew that he did not regard the 
policy as suspended, and, by accepting the money, it confirmed 
the contract as of the date of its execution. We adjudge that the 
complaint makes a case sufficiently strong to drive the appellant to 
answer. Judgment affirmed. 
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COURT OF AJPEAJLS OF NEW YORK. 

SECOND DIVISION. 



WILLIAM EMMELUTH, Bespondent 

V8 

HOME BENEFIT ASSOCIATION, Appellants \ 

The persons designated as the F Club each procured .a certificate payable to 
himself or his desicnated beneficiary, and to the other members of the club, 
share and share alike, the sum of f5,000. 

Held, That the interest being several, though the language of the promise was 
joint, separate actions could be maintaiued by the individual benefi- 
ciaries, and an action was properly brought to recover his share in the 
name of a single beneficiary. 

Appeal from a judgment of the general term of the supreme 
court in the second judicial department, affirming a judgment of 
the special term overruling a demurrer to the complaint. 

Action upon a certificate issued by a co-operative insurance cor- 
poration organized under Chapter 175 of the Laws of 1883. 

The pl6untiff by his amended complaint alleges the corporate 
character of the defendant and that December 8, 1884, in consid- 
eration of the annual premium of $10 to it paid by Daniel Sand- 
ford, it issued its policy of insurance whereby it " agreed to pay to 
the sister of said Sandford and to this plaintiff and the surviving 
merbers of the *Five Thousand Club' 'I' within ninety days 
after receipt " of proofs of the death of said Sandford the sum of 
$5,000 ''to the surviving members of said club limited to ten 
members share and share alike." The certificate, which is made a 
part of the complaint, states that in consideration of certain repre- 
sentations and agreements and of the membership fee paid, 
" D. Sandford is an accepted member * * * of the Home Associa- 
tion * * * for the benefit of D. Sandford, self and the surviving 
members of Five Thousand Club ' I ' limited to ten members whose 
certificates remain in force, share and share alike, unless said 

* D(H!iiion rendered, October 7, 1890. 
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member * * * substitute some other beneficiary " or if be should 
survive such beneficiary then for the benefit of the legal heirs of 
said member. 

The contract further provides that the member is required to 
pay a gross sum annually, together with assessments when made, 
and that upon his death while said certificate is in force there 
shall be payable to said beneficiary or beneficiaries the sum 
of $5,000. 

The certificate is made subject to various conditions relating to 
assessments, conduct, excluded risks, etc. 

The complaint further alleges that on December 8, 1884, the 
defendant, in consideration of the annual payment of $10, issued 
its policy of insurance to the plaintiff as a member of said club 
" limited to ten members,*' for the benefit of his wife, " in case of 
his death, and the surviving members of said club " and that he 
"is ODe of the surviving members of said club and entitled to his 
share in the benefits thereof and his policy remains in full force 
and effect." 

The complaint contains the usual formal allegations as to death, 
proofs of loss, and the collection of an assessment from the mem- 
bers of the association to the amount of $5,000, which is still held 
by the company, and that since the death of said Sandford " Stafford 
Gay and S. Gay, two of the members of said club *I'have with- 
drawn, leaving eight members of said Five Thousand Club ' I ' 
entitled to receive their share of said $5,000." The remaining 
allegations relate to formal compliance by Sandford and the 
plaintiff with the conditions of insurance. 

The defendant demurred upon the ground that no cause of 
action was set forth and because there is a defect of parties plaintiff 
"in that if plaintiff has any interest in either of the contracts 
referred to in said amended complaint * * * such interest is a 
joint interest with one or more other persons, and no reason is 
assigned for the non joinder of said persons as parties plaintiff." 

Francis Lawton, for Appellant. 

Norman A. Lawlor, for Bespondeni. 

Vann, J. 

It appears from the complaint that ten persons, designated as 
members of Five Thousand Club "I " limited to ten, each procured 
a certificate of insurance from the defendant. While this is not 
expressly alleged it necessarily follows from the allegations that 
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the club was limited to ten members, each with a certificate in 
force, and the withdrawal of two thereof ** leaving eight members 
of said Five Thousand Club * I ' entitled to receive their share of 
said $5,000." One of the certificates is specifically set forth and 
another generally, and from the former, issued to Daniel Sandford, 
it appears that an annual premium and such assessments as should 
be made were payable by him to the defendant and that upon his 
death there was payable from the defendant to him or his repre- 
sentative and to the other members of the club the sum of $5,000 
'' share and share alike." According to the contract Mr. Sandford 
was empowered to designate a beneficiary to receive the one-tenth 
of such other fractional part as otherwise would be payable to him. 
Whether he did this or not is unimportant in this action, which 
relates simply to the share of the plaintiff, but some confusion is 
produced by the allegation in the complaint that the defendant by 
its contract with Sandford promised to pay the amount of the 
policy, when due, to the sister of said Sandford and to the plaintiff 
and the other members of the club. The contract, however, which 
is set forth in haec verba, does not mention the sister, and the com- 
plaint can conform to the contract in this regard only upon the 
theory that he had designated her as his beneficiary. Whether he 
had or not does not affect the plaintiff, as in either event his frac- 
tional part would be the same. The certificate issued to the 
plaintiff, so far as it is set forth, is like that issued to Mr. Sandford, 
and presumptively the certificates of the other members of the 
club were the same, as it distinctly appears that membership 
depended upon a certificate in force. The form of those certifi- 
cates, however, is not here important, because it appears from 
the certificates of the plaintiff and Mr. Sandford that the interast 
of each of those persons was several, as it was founded on a 
separate consideration and an independent contract, and the 
promise, as alleged, was to pay to the members or their designated 
beneficiaries, share and share alike. The action follows the nature 
of the interest and, when that is several, separate actions may be 
maintained, even if the language of the promise is joint; Hees vs. 
Nellis, I. T. & C, 118; VanWart vs. Price, 14 Abb., 4, note; Warner 
vs. Ross, 9 Abb. N. C, 386; Shaw vs. Sherwood, Cro. Eliz., 729; 
Eocleston vs. Clipsham, I Saund., 153; Withers vs. Moore, 3 B. & C, 
254; Addison on Contracts, VoL I, p. 79; Parsons on Contracts, 
Vol. I, p. 11. 
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The words '' share and share alike " are words of severance and 
create a several right, especially when considered in the light of 
the fact that the consideration was several. As the language of the 
promise is not expressly joint, but, to say the least, may be con- 
strued to be joint or several, it should, according to the authorities 
cited, be held several, because the interest of the promisees is 
several. 

The action to recover the share of the plaintiif was, therefore, 
properly brought in his name alone. 

Some confusion is also created by the allegation that the certifi- 
cate of the plaintiff is for the benefit of his wife, but that is only in 
case of his death, and this action is not founded upon the certificate 
issued to the plaintiff, but upon that issued to Mr. Sandford. The 
only importance of setting forth the former at all is to show that 
the plaintiff is a member of the club. There is clearly a cause 
of action alleged. The judgment should be affirmed, with costs. 

All concur, except Brown, J., absent. 



SUPREME COURT OF ALABAMA. 



NIAGARA FIRE INS. CO. et al. 

RADEN.* 

An agent to procare insurance has no power to consent to cancellation after 
the delivery of the policy to his principal. 

Where the party procuring the insurance is the agent of the company, a pro- 
vision that the insurance may be cancelled at anytime upon giving notice 
to the party procuring it does not apply. 

Where the agent assumed to cancel policies which he had procured for the 
insured, who was an ignorant woman, and to substitute others without 
her knowledge, and her attorneys were led to believe by the agent that 
the cancellations were legal, whereas the substitutedpolicies had, unknown 
to the insured, been procured on the representation that there was no 
other insurance, there was no ratification of the agent's act« in a subse- 
quent suit on the substituted policies and no abandonment of plaintiiTs 

• rights under the original policies. 

SOMKBVILLE, J. 

The bill is filed by the appellee, Mrs. Raden, to restore or re- 
instate two policies of fire insurance alleged tc^have been canceled 

* Decision rendered, May 1, 1889. 
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by fraud or mistake of fact, and to re-establish these instiuments 
as evidences of the liability of the defendant companies by which 
they were issued, and to incidentally enforce them by the rendition 
of moneyed decrees for the amount of the loss by fire, not exceed- 
ing the amount of the policies, which were each for the sum of $1,2^0. 
The court below granted the full relief prayed in the bill, holding 
both of the policies to be of binding force. 

A demurrer was tiled to the bill, but no assignment of error is 
based on the action of the court in overruling it. Objection to 
this ruling is expressly waived, and the only question presented 
by the record is whether the insurers, the Niagara Fire Insurance 
Company and the Hamburg-Bremen Insurance Company, one or 
both, are liable on these policies, under the facts disclosed by the 
evidence. 

Tlie complainant's property in Bessemer is shown to have been 
destroyed by fire on the night of July 19, 1887, and no controversy 
is raised as to its value, or the amount of the loss. The property 
was originally insured in the Liverpool & London & Globe Insur- 
ance Company, on July 2, 1887, for $2,500, but this policy was can- 
celed, and the two policies here in controversy were substituted in 
its place by consent of the insured, a week or ten days after this 
cancellation. 

The defense to the present Ruit is that each of the policies iu 
controversy was canceled on July 18, 1887, — the day before the 
occurrence of the loss. This is alleged to have been effected by 
giving notice of such cancellation to one Laugley, who is claimed 
to have been the agent of Mrs. Baden, the insured, and to him was 
paid the return premium. It is not denied that cancellation was 
effected, if Langley was the agent of the insured for the purpose 
of receiving the notice and the return premium. The whole ques- 
tion of cancellation hinges on this one question of fact. 

One John G. Smith was the agent of the defendant companies at 
Birmingham, Ala. He was also agent for the Liverpool & London & 
Globe Insurance Company, in which the first policy was obtained. 
Flanagan & Langley were insurance agents at Bessemer, Ala., their 
exact relations towards Smith not being made very clear by the 
testimony. The testimony is very conflicting on the point aSfto 
whether they acted as agents of Smith, or of Mrs. Baden, or merely 
as insurance brokers in procuring the lirst policy, as to the cancel- 
lation of which not controversy exists. Flanagan says they acted 
for Smith, and Smith asserts they acted for Mrs. Baden. This Mrs. 
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Baden denies. Langley says they acted as insurance brokers^ 
dividing commissions with Smith. It is quite clear to us that 
Langlej, as he himself testifies, solicited the insurance of Mrs. 
Baden; that she was induced to make a written application for the 
first policy; and that it was countersigned by Flanagan &Langley, as 
agents of the Liverpool & London & Globe Company, aid was trans- 
mitted by them to Smith, at Birmingham. This document appears 
in the record as an exhibit to Langley's deposition, and is more 
trustworthy than the less certain memory of witnesses. 

AIJ^ of this testimony relates, as we have said, to the first policy, 
admitted to be canceled. We do not deem it necessary to discuss 
this part of the evidence, as it does not seem to be of controlling 
importance. The question is, who procured the issue of the policies 
here in controversy ? Did Langley or his firm do so, as the agents 
of Mrs. Baden? If not, the notice to Langley, and the payment of 
the return premium to him, did not operate to cancel these policies, 
or rescind the contract of insurance evidenced by them. 

We are satisfied from the testimony that Smith, and not Langley, 
procured these policies to be issued. There is scarcely enough 
conflict in the evidence to raise any serious controversy on this 
point. Smith was himself the authorized agent of these defendant 
companies at Birmingham. Flanagan and Langley had no con- 
nection with them. When ordered to cancel the Liverpool & Lon- 
don & Globe policy, he at once volunteered to substitute for the 
canceled policy the two policies in controversy, which he trans- 
mitted to Mrs. Baden, through Flanagan & Langley, for delivery, 
and this seems to be all the latter firm had to do with the matter. 
Smith, it is true, insists on the fact of this firm's agency for the in- 
si!ired, and testifies that they were her agents, but the facts stated 
by him refute the existence of the alleged agency. He says: 
" After the cancellation [of the Liverpool & London & Globe policy] 
Mrs. Baden's property was insured in other companies by me, and 
the policy in the Liverpool & London & Globe was surrendered by 
me to Flanagan & Langley. In order to secure her from loss, I 
insured her property in other companies." And again, on cross- 
examination: "When the Liverpool & London & Globe Insurance 
Company policy was canceled, I issued the policies in the defend- 
ant companies without the knowledge of Mrs. Baden, or her agents, 
Flanagan & Langley." 

As to the policy of one of the defendants, the Hamburg-Bremen 
Insurance Company, we need say but little. Even if it were ad- 
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mitted that Langley had procured this policy to be issued, or if it 
be assamed that Smith did so, the agency ceased when the policy 
was delivered to the insured. We have decided at the present 
term that " an agency to procure insurance is ended when the in- 
surance is procured, and the policy delivered to the principal; and 
the agent employed to procure the insurance has no power, after 
the policy is so delivered, to consent to a cancellation :" Insurance 
Co. vs. Forcheimer, ante, 870, (present term). This doctrine is fully 
supported by the adjudged cases: Hermann vs. Insurance Co., 
100 N. Y., 411; 1 Wood, Fire Ins. (2d Ed.), p. 337, § U2. Notice 
of cancellation to Langley, therefore, with his consent to rescission, 
WAS no notice to or consent by Mrs. Baden: GrAce vs. Insurance 
Co., 109 U. S., 278. 

As to the policy of the defendant, the Niagara Fire Insurance 
Company, a slightly different view must be taken, because of the 
following provision relating to the cancellation of policies: "This 
insurance may be terminated at any time, by request of the assured, 
or by the company on giving notice to that effect, or to the person 
who may have procured this insurance to be taken. On surrender 
of the policy the company shall refund any premium that may have 
been paid, reserving the usual short rates in the first case, and pro 
rata rates in the other case." 

This policy, as we have shown, was obtained for Mrs. Baden by 
Smith, not by Langley. Smith was the person who procured it to 
be taken, within the meaning of the policy. Now, Smith is the agent 
of the company to issue the policy. He therefore occupied an 
ambiguous attitude, or a double agency involving conflicting rights 
and duties. The provision above cited was not intended to cover a 
case of this character. It could not have been contemplated that 
the agent of the company should give notice to himself, as agent 
also of the insured, of the cancellation or rescission of the contract 
of insurance, nor that he should pay to himself the return premium 
required to be paid under the terms of the contract, without which 
payment there could be no cancellation. If susceptibly of this 
construction, the provision would be invalid as in violation of all 
sound principles of public policy, and we would so declare it. The 
lav.' will not permit an agent thus to serve two masters, with con- 
flicting interests: Insurance Co. vs. Allen, 80 Ala., 571, and cases 
cited on page 576; Insurance Co. vs. Young, 58 Ala., 476; 2 Wood, 
Fire Ins. (2d. Ed ), 833 et seq., § 409; Kansel vs. Association, 
12 Ins. L. J., 657. 
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Under these principles, Mrs. Baden had no notice of the cancel- 
lation until the loss by fire had occurred, and the liability for such 
loss had been fastened on the insurers. Nor was the return pre- 
mium paid back to her before such loss, the payment to Langley 
being no payment to her. 

We come next to the question of ratification. It is contended 
that Mrs. Baden ratified the alleged cancellation in two ways : First, 
by accepting two other policies of insurance, — one in the Mobile 
Fire Insurance Company, and the other in the St. Paul Fire & 
Marine Insurance Company, — which were substituted by Smith for 
the policies in controversy, covering the same property, and for 
like amounts; and, secondly, by having brought suit on these sub- 
stituted policies before filing the present bilL And it is said that 
all this was done by Mrs. Baden with a full knowledge of the facts 
of the case on her part. 

These policies were not delivered to Mrs. Baden until after her 
property was destroyed by fire, and her right to indemnity for the 
loss had accrued, although they had been taken out by Smith with- 
out her knowledge before the fire. Smith, again, in this matter 
acted as aorent for Mrs. Baden. He was an insurance agent, shown 
to be intelligent, and presumably an expert in matters pertaining 
to this subject. She was a foreigner by birth, and evidently igno- 
rant as to her legal rights, unless fully instructed as to them. 
Under this state of facts. Smith owed her peculiar duties. Before 
she can be declared by a court of equity to have voluntarily aban- 
doned her claim under these policies against the defendants, he 
should not only have disclosed to her all the facts bearing on ihe 
case known to him, but it should be shown to the court that she 
knew the transaction to be impeachable; that is, that she knew she 
had a legal right to refuse to accept the new policies and to claim 
indemnity under those in controversy: Voltz vs. Voltz, 75 Ala., 
667. The inference is fair that Smith was aware of the fact that 
Mrs. Badeu had a valid claim against the defendant companies, 
and it is clear that she was ignorant of this legal right. This mis- 
apprehension be should have rectified, and his failure to do so is a 
sufficient ground for equitable relief: 2 Pom. Eq. Jur., § 847. 

It is not shown, moreover, that Mrs. Baden knew, at the time of 
her alleged ratification, that Smith had procured the new policies 
upon the representation that no other insurance existed on the 
property, based, no doubt, on the idea that the policies in the 
defendant companies had been canceled, which, as we have seen. 
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was not true. Whether this would or would not vitiate the new 
policies in the Mobile and St. Paul companies we do not decide. 
We say only that the fact in question was one material in its bear- 
ings, and that a ratification made in ignorance of it cannot be held 
to be binding. 

The suits at law brought on these policies by Mrs. Baden's 
attorneys are clearly shown to have been instituted under a mistake 
of fact. Smith led these attorneys to believe that Langley was the 
agent of their client, and that the notice of cancellation given, and 
the return premium paid to him, effected a rescission of the poli- 
cies in the defendant companies,— The Niagara Fire and the 
Hamburg-Bremen Insurance Companies. These suits cannot, for 
this reason, operate as a ratification by Mrs. Baden of the 
acceptance of the new policies, and as an intentional abandonment 
of her vested rights under the policies in existence when the 
loss occurred. 

Our judgment is, that the chancellor did not err in holding the 
policies here in controversy to be binding on the insurers, and that 
his decree granting the relief prayed is free from error, and must 
be affirmed. 



COURT OF APPEALS OF NEW YORK. 

SECOND DIVISION. 



GEORGE M. KENYON AND BLANCHE M. KEN- 
YON, BY HER GUARDIAN AD LITEM, BeHpO/ldentS. 

UP, 

KNIGHTS TEMPLARS AND MASONIC MUTUAL^ 
AID ASSOCIATION, Appellant* 

The insared stated in his application, which was a warranty, that he was a 
licjuor dealer, had a ^o^emmeut license and town license, kept no bar, 
and sold only at wholesale. He kept no bar, but sold in various quanti- 
ties less than fiye gallons, not to be drank on the premises. 

Heldj That as a matter of law the representations were not necessarily untrue 
and a breach of warranty, the question was for the jury. 

A notice of assessment prescribed the methods of payment, which did not in- 
elude a check sent by mail. 

* D«citioii rendered, October 7, 1890. 
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Held, That where this method had been the customary course of dealing 
between the parties, the strict methods prescribed were waived, and 
where such check was mailed within sufficient time to have reached the 
company when due, but was not received, the question of the contract 
having been terminated was for the jury. 

Appeal from judgment of the general term of the supreme 
court in the fourth judicial department, affirming judgment entered 
on a verdict in favor of the plaintiffs. 

On May 22, 1882, the defendant, in consideration of $16 paid by 
Alexander M. Eenyon and of the representations made by his 
application for membership, and subject to the provisions of the 
by-laws indorsed upon it, delivered to him its insurance certificate, 
whereby it promised to pay to his heirs $6,000 or such portion 
thereof as is provided for in such by-laws. The certificate also 
provided that the application should form part of the agreement 
and the statements therein be a warranty of their truth, and that if 
any statement made -therein should be untrue, or if any deception 
be used by him in obtaining the certificate, it should be null and 
void. The application was by him subscribed; and the portions 
of it requiring any consideration were the following questions and 
answers: — 

Profession or occupation. Stute precise nature of business. Importer and 
wholesale dealer in wines and liqnors. Are the habits of said party at the 
present time, and have they always been, sober and temperate? Yes. Does 
the party use intoxicating drinks habitually as a beverage? No. Is the per- 
son engaged in any way in the retailing of alcoholic liquors? No, keep no 
bar and sell only at wholesale, have government license and town license. 

In the application was added : — 

And I do hereby agree that the statements and representations contained 
in the foregoing application and delaratiou shall be the basis of the contract 
between me and the said association, the truthfulness of which statements 
and representations I do hereby warrant; and that if the same or any of them 
are in any material respect untrue, or if there shall be any omission or neglect 
to pay any of the assessments on or before the days on which said assessments 
shall fall due, except as provided for in the days of grace by the by-laws of 
this association, that then and in either event the certificate of membership, 
which may be issued hereon shall be void * * * and inasmuch as only the 
officers at the home office of the association in the city of Cincinnati have 
authority to determine whether or not a certificate of membership shall issue 
on any application, and as they act on the written statements and representa- 
tions referred to, it is expressly understood and agreed that no statements, 
representations or information made or given by or to the person soliciting or 
taking this application for a certificate of membership, or to any other person 
shall be binding on the association, or in any manner affect its rights, unless 
such statements, representations or information be reduced to writing, and 
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represented to the officers of the association at the home office, in the above 
application. The insured died on the night of April 15, 1885. The defendant 
refused to pay. 

John Lansing, for Appellant, 

liEvi H. Bbown, for Respondents, 

Bradley^ J. 

The defense is founded upon the charge that KeDyon, in his 
application for membership of the defendant, untruely answered 
some of the questions put to him ; and that he ceased before his 
death to be a member by his failure to pay an assessment as required 
by the contract of insurance. He undertook that the statements 
he was called upon to make, and which were contained in his 
application, should be substantially true. This was part of the 
contract, and if they or any of them were untrue, there was a 
breach of the warranty, which rendered the certificate void. The 
defendant alleged that his statements, that his habits, were and had 
always been sober and temperate, and that he did not habitually 
use intoxicating drinks as a beverage, were untrue. The evidence 
was not such as to require the conclusion that this charge was 
supported, and the jury were authorized to find, as it must be 
assumed they did, that those statements made by the applicant 
were substantially true. In the application was also the question : 
"Is the person engaged in any way in the retailing of alcoholic 
liquors;" to which was written the answer: "No, keep no bar, and 
sell only at wholesale, have government license and town license." 
Kenyon's place of residence and business was the city of Water- 
town, N. Y. He kept a liquor store and sold alcoholic liquor 
by the barrel and in various quantities less than five gallons by 
measure, but he kept no bar and it was not his business to sell by 
the drink or to be drank on the premises. He had a license from 
the United States G-overnment, also one from the board of excise 
of the city. The latter is commonly known as a store license. 
The defendant's counsel requested the court to charge the jury 
that the assured, at the time the application was made, was engaged 
in retailing alcoholic liquors; that his answer to the question in 
that respect was not truthful; and for that reason the plaintiffs 
could not recover. The court declined to so charge and exception 
was taken. And the court left to the jury the question whether 
or not such answer of the assured was untrue. To which the 
defendant's counsel also excepted. 
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The question, therefore, arises whether or not it was for the 
court to determine the interpretation to be given to the statement so 
writtan in the application, and to hold as matter ot law that it was 
untrue and constituted a breach of warranty. It may preliminarily 
be observed, that as a general rul§ the construction of a written 
instrument is a question of law for the court to determine, but 
when the language employed is not free from ambiguity, or when 
it is equivocal and its interpretation depends upon the sense in 
which the words were used in view of the subject to which they 
relate, the relation of the parties and the surrounding circum- 
stances properly applicable to it, the intent of the parties becomes 
a matter of inquiry, and the interpretation of the language used 
by them is a mixed question of law and fact: White vs. Hoyt, 73 
N. Y., 505; Dwight vs. Germania Life Ins. Co., 103 N. Y., 341. 
The interrogatory which the assured was called upon to answer, 
was in its terms and apparent purpose definite. If the parties 
understood alike the meaning of the term '* retailing of alcoholic 
liquors," there was no difficulty in giving the definite answer of 
yes or no. But for some reason the answer proceeded further and 
added to " No " that he kept no bar, by which he may have intended 
to be understood that he did not sell by the drink, and therefore 
did not sell at retail and sold only at wholesale, and that to enable 
him to do so he had both a government license and a town liceni^se. 
The former one referred to was permission he had from the 
authority of the United States, pursuant to act of Congress pro- 
viding for internal revenue, to sell at wholesale, or, as for the pur- 
poses of such act there defined, in quantities not less than five 
gallons, while the other may be understood to have been a store- 
keeper's license from the local board of excise permitting him to 
sell in quantities less than five gallons, not, however, to be drank 
on the premises. The question is whether the words of the answer 
as so written in the application did, in view of the subject to which 
it was directed, furnish any rational doubt or uncertainty as to the 
manner the assured was conducting his liquor-trade business or as 
to what was intended to be represented in that respect by such 
answer. Amongst the objects of the defendant in framing inter- 
rogatories to be answered by applicants for membership, was that 
to ascertain the character of the business in which they were 
engaged; and one of them called upon Kenyon to ''state precise 
nature of business " which constituted his profession or occupation, 
to which he answered ''importer and wholesale dealer in wines and 
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liquors." And Id the certificate issued to bim be is described as a 
wholesale liquor dealer. This was true. He was engaged in that 
business. But the later inquiry in the same application drew upon 
him for the further information whether his business in that traffic 
was confined to the wholesale trade. To ascertain the import of the 
answer it is to be considered as a whole. The insertion in it of 
th9 statement that he kept no bar and that he had, not only a g'ov- 
ernment or wholesale license, but a store license which enabled him 
to sell in small quantities, may have been intended as explanatory 
of the other portions of the answer and to indicate the import, as 
he understood it, of the terms wholesale and retail. What then 
was the interpretation of which this combination of words was 
susceptible; and what was the meaning so far as appears by them 
which it maybe said the assured intended the answer should have? 
He evidently intended to be understood that he was not engaged 
in dealing out liquors by the drink or to be drank at his store. 
And assuming that the answer was made in good faith, the refer- 
ence to the fact that he had a license, which enabled him to sell in 
quantities less than five gallons not to be drank there, may have 
been intended by him to characterize, to that extent, the manner 
in which he was carrying on his business of selling liquors. No 
other purpose of it is apparent. And in that view there is within 
the import of the words the intention of the assured to be under- 
stood that his sales were at wholesale and not at retail because he 
was not selling by the drink; although he was selling in small 
quantities by measure. Whatever view the defendant may have 
entertained of the meaning of the words wholesale and retail as 
applied to the sale of alcoholic liquors, if the applicant had stated 
that he was selling in the former manner only, and added that he 
was selling in small quantities, such as by the quart and pint, by 
measure, not to be drank on his premises, it could not well be 
asserted by the defendant that in view of the facts as they appeared 
upon the trial, the court should hold that the answer was substan- 
tially untrue; and that by it the applicant was chargeable with 
breach of warranty. Treating them, as they were susceptible of 
being treated, some of the words used in the answer of the appli- 
cant, as explanatory of others, the import of it was not upon such a 
state of facts necessarily untrue in the sense requisite to constitute 
breach of warranty. It seems that the interpretation of such 
answer in itself as a whole was not entirely free from doubt or 
obscurity, and by reference to the circumstances attending the 
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preparation of the application, it appears that this and the other 
answers to its interrogatories, which were presented in a printed 
blank, were inserted by the defendant's soliciting agent, who as a 
witness stated as his impression that he first wrote '' yes " which 
was erased and the word " no " put in its place, that it was done 
by bim on some explanation, made to the effect that the applicant 
was selling by measure, pint, quart, etc. That on the same occa- 
sion he saw sales made there by the bottle; that as be understood 
it, Kenyon was a wholesale dealer from the fact that be was not 
selling by the drink; and the witness added: ''I didn't mean by 
patting down the word in the application * wholesale ' that he didn't 
sell any small quantities by the measure, because I saw him sell- 
ing liquor there by the measure; I meant by putting in the word 
'wholesale' that he didn't seU by the drink; that is the construc- 
tion I put upon it; that was the distinction I meant with such men 
as liquor dealers generally. I supposed it was that at the time, 
and don't know the difference now. I understood he had two 
licenses, one was a government license from the United States. 
The principal distinction I had in view was selling over the bar, 
or selling by the drink. I knew he was selling by measure." The 
mere fact that the agent had knowledge or information of the 
manner the assured was then selling liquors did not necessarily 
affect the right of the defendant to assert and make available the 
defense that there was a breach of warranty, if the answer was un- 
true. That was provided against by a provision in the contract: 
Chase vs. Hamilton Ins. Co., 20 N. Y., 52; Barteau vs. Phoenix Mut. 
Life Ins. Co., 67 N. Y., 595; Foote vs. ^tna Life Ins. Co., 61 N. 
Y., 571. The cases in which knowledge of the agent through whom 
insurance is taken may operate to defeat the right of the com- 
pany to avail itself of the fact so known, at the time it is taken, 
are those in which there is no application signed by the assured 
stating to the contrary of such existing fact, but rests upon a con- 
dition expressed in the policy merely. Then it may be presumed 
that the statement of it in the policy as required by the condition 
was omitted by mistake or waived: Bennett vs. North British, etc., 
Co., 81 N. Y., 273; Short vs. Home Ins. Co., 90 N. Y., 16. Such 
is not understood to be the rule when the alleged breach of war- 
ranty is founded upon a misstatement by the assured in the ap- 
plication made and subscribed by him: Van Schoick vs. Niagara 
Fire Ins. Co., 68 N. Y., 440; Woodruff vs. Imperial Fire Ins. Co., 
83 N. Y., 140, 141. In the case at bar, upon the question now 
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under consideration, what occurred at the time the application was 
made is not mentioned to give any importance to the fact that 
the agent had knowledge of the manner the applicant was conduct- 
ing his business. But inasmuch as the words, taken together, of 
his statement upon the subject expressed in the application, are 
in their import somewhat- equivocal, reference may be had to the 
light furnished by the surrounding circumstances, with a view to 
ascertain the sense in which they were used, so far as it may be 
applicable to them, and in aid of their interpretation : French v& 
Carhart, 1 N. Y., 96; Field vs. Munson, 47 N. Y., 221; Bridger vs. 
Pierson, 46 N. Y.. 501. 

The defendant, by issuing the certificate, accepted this statement 
in the application and put it into the contract, subject as it was 
to the interpretation arising from its equivocal character apparent 
upon its face, and dependent upon the intent with which the 
words were used not inconsistent with their application to the sub- 
ject to which they related. And in that view the conclusion was 
warranted that the party intended to be understood by the state- 
ment that he was selling by measure under his local license, and 
that none other than sales by the drink were treated by him as at 
retail. It therefore seems that under proper instructions from the 
court the question was one of fact for the jury: White vs. Hoyt, 
73 N. Y., 505. And there was no error in the refusal of the court 
to charge as requested or in submitting the question upon that 
subject to the jury. 

The further question upon the merits is whether the jury were 
by the evidence permitted to find that the certificate of insurance 
was in force at the time of the death of the member. 

It is urged by the defense that the contract had terminated, and 
the right of the plaintiffs to assert any claim against the defend- 
ant upon it forfeited, by reason of the default of Kenyon in making 
payment of an assessment as required by it. The certificate con- 
tained the provision that if any assessment should not be paid 
within ten days after notice provided by the by-laws for its pay- 
ment, at the office of the defendant in the city of Cincinnati, Ohio 
(unless otherwise expressly agreed in writing), or to its agents on 
production of a receipt signed by the president, vice-president, or 
secretary, the certificate should cease and determine. And by a 
by-law endorsed upon the certificate it was also provided that : — 

Any member failing to pay his assessment within ten days after such notice 
has beeu served upon him shall forfeit his certificate of membership in the 
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association and all benefits therefrom. Any member having forfeited his 
membership by failing to pay his assessments may be reinstated, he being 
alive, within thirty days after said notice was sent, he paying all arrearages. 

And that such notice might be sent by mail and when so sent 
should be deemed a sufficient notice for the payment of the assess- 
ment required. This, with what appears in the application upon 
the subject, was the contract between the parties in that respect, 
and as such effectual to govern their rights, except so far as it maj 
have in some manner been modified or strict compliance with such 
provisions waived. On March 27, 1885, the secretary of the de- 
fendant at Ciucinuati mailed, addressed to Eenyon, at WatertowD, 
N. Y., a notice that an assessment of $4.75 on his certificate was 
then due and payable on or before April 6th, 1885, and added : ''As- 
sessments are payable at this office in cash, by sight draft on Cin- 
cinnati or New York banks, money order or American or U. S. Ex- 
press Co. money order, payable to Charles Brown, secretary " and 
that the receipt wap held at the defendant's home office where he 
could get it until April 6th, inclusive, on payment of the amount, 
and where he could pay it after that date. The default alleged was 
in the payment of that assessment. This the plaintiffs seek to 
meet by the fact, which the evidence on their part tended to prove* 
that the member on April 4th, 1885, sent by mail from Watertown 
his check drawn upon a bank there for the amount, to the defends 
ant's secretary at Cincinnati, payable to the order of the latter. 
It WAS sent sufficiently early to reach by due course its place of 
destination within the ten days mentioned in the notice, but it was 
not received by the defendant's secretary, and if it had reached 
him within that time he would not have been required to accept it 
in performance of the contract as represented by its terms before 
mentioned. But the course of dealing between the parties had 
been such that the member was at liberty to assume that his check 
upon the bank was receivable by the defendant, because it had 
uniformly and without objection received his checks in payment 
for assessments upon the certificate. So far the defendant had 
waived strict performance and permitted the member to pay in his 
checks as a substitute for the method of payment mentioned in the 
notice. It appeared that within a little more than a year and a half 
preceding the time of this assessment, Kenyon had sent to the 
secretary fifteen checks, drawn by him as this was and upon the 
same bank at Watertown, in payment of assessments, and that they 
were so received. But it is contended that the receipt at the 
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home office of the defendant of that which the assured was per> 
mitted to deliver in payment was essential to accomplish it. That 
is the rule when nothing appears to the contrai*y: Insurance Co. 
vs. Davis, 95 U. S., 425. And such was the effect of the contract 
in question and, as we have seen, not modified by the terms of the 
notice of assessment. The method of doing it through the mail 
had been adopted by the assured. And although many of the 
checks before sent in that manner were not received, nor were some 
of them sent until after the expiration of the ten days following the 
notice, no question had been raised. If that can be treated as waiver 
of prompt payment it is entitled to consideration. But it is with 
much force suggested that payment within thirty days after notice 
was the right of the assured, and when so made would operate to 
reinstate his relation of membership, which had been terminated 
by his default in payment during the first ten days, and therefore 
furnished no evidence of any indulgence by the defendant or ex- 
tension of the time for payment. It is difficult to see any waiver 
of payment within the time and at the place provided for by the 
contract, unless the circumstances were such as to permit the as- 
sured to understand, from the action of or the course of dealing 
with the defendant, that the deposit of the check, properly en- 
dorsed and directed, in the mail in due time was a compliance with 
its requirement to save him from default and his contract of insur • 
ance from forfeiture, or unless what occurred by way of corre- 
spondence between him and the defendant after he had so mailed 
the check, may have been treated as such waiver. By reference to 
which this appears. On April 10th the secretary wrote Kenyon 
saying that his assessment payable on or before April 6th was yet 
unpaid, that he could pay it, if living, any time before April 27th. 
"Until such payment is made you are carrying your own risk in 
case of death " and after expressing the wish that Kenyon remain 
a member of the association, and saying that if the assessment was 
not paid within that time he would forfeit the certificate added : 
"Bemit by bank check, postal order or American Express Co. 
order." In a letter of date 13th April to the secretary, Kenyon 
stated that he paid the assessment April 4th, and before the secre- 
tary's letter, in reply, reached its destination Kenyon had died. 
Those letters do not of themselves furnish evidence of purpose of 
the defendant to waive the payment not made within the ten days. 
It called the assured's attention to the right the contract gave him, 
and recognized his right to pay by bank check. Further consider- 
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ation is due to the effect of the prior transactions between the par- 
ties in relation to the assessments and the manner of paying them, 
upon the rights of the parties, arising out of the notice and at- 
tempted remittance in question. The conditions inserted in a con- 
tract of insurance for the benefit of the company mailing it may be 
waived by it. And in Insurance Co. vs. Eggleston (96 U. S., 572), 
it was said by the court: " That forfeitures are not favored in the 
law ; and that courts are always prompt to seize hold of auy cir- 
cumstances that indicate an election to waive a forfeiture or an 
agreement to do so on which the party has relied and acted. Any 
agreement, declaration, or course of action on the part of an insur- 
ance company which leads a party insured honestly to believe that 
by conforming thereto a forfeiture of his policy will not be in- 
curred, followed by due conformity on his part, will and ought to 
estop the company from insisting upon the forfeiture, though it 
might be claimed under the express letter of the contract." And 
substantially to the same effect are Meyer vs. Knickerbocker Life 
Ins. Co., 73 N. Y., 616; Wyman vs. Phoenix Life Ins. Co., 119N. Y., 
274; Helme vs. Philadelphia Life Ins. Co., 61 Penn. St., 107. 

If the check had been mailed addressed to the secretary by the 
direction of the defendant, the member would not have been in 
default, although it was not received, assuming as we may that he 
had the funds in the band to meet it: Palmer vs. Phoenix Life Ins. 
Co., 84 N. Y., 63. There was no express agreement or direction to 
that effect. And that method of remittance was for all purposes 
at his risk, unless the course of dealing with the defendant en- 
abled him to believe and understand that the mailing of it would 
be effectual to protect him against forfeiture: 2 Greenl. Ev., Sec. 
525; Gurney vs. Howe, 9 Gray, 404; Crane vs. Pratt, 12 id., 348; 
Morgan vs. Kichardson, 13 Allen, 410. 

The distance between the place of residence of the assured and 
the defendant's home office was such that payment of assessments 
by his personal delivery at the latter place evidently was not con- 
templated, and so far as appears the defendant was satisfied with 
the method of remittance from him directly to its officer by mail; 
and such means of transmission may have been virithiu the expecta- 
tion of the parties in view of their situation. And doing it through 
the postal service might very well be deemed no less safe and ap- 
propriate than any other manner to make payments by means of 
bank checks : Buell vs. Chapin, 99 Mass., 594. As this had been 
uniformly the manner of transmitting and accepting payment or the 
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means of payment of assesBments adopted by the parties, it may be 
said that the postal medium of transmission had in some sense be- 
come a matter of usage between them, having the nature of an im- 
plied agreement to that effect. In that view it is not essential for 
the purpose of the question that the mailing or reception of the 
check should constitute actual payment, or that it should have 
operated as such during the life of the assured : Maher vs. Hiber- 
nia Ins. Co., 67 N. Y., 283. The parties apparently had acquiesced 
in that method of representing the amount as well as in the means 
of transmission. And the conclusion viras warranted that by the 
course of dealing adopted by the defendant in that respect, the 
assured may fairly and in good faith have been led to suppose that 
the requirement of the defendant upon him was satisfied by mail- 
ing as he did in his customary manner of doing it, th% check for 
the amount of the last assessment. The proposition was not nec- 
essarily overcome by the fact that the other checks were received 
prior to the time the assured had the right to make payment, al- 
though that may properly have been a matter of consideration by 
the jury upon the question submitted to them. If these views are 
correct, the j ury were permitted by the evidence to find tlie facts 
essential to the validity of the insurance certificate at the time of 
the death of the assured. And it follows that the motion for non- 
suit was properly denied, and that there was no error in the sub- 
mission of the case to the jury. In the other rulings to which ex- 
ceptions were taken, there was no error to the prejudice of the 
defendant. The judgment should be afSrmed. 

All concur, except FoUett, Ch. J. , not sitting, and Potter, J., absent. 
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SUPBEME COUKT OF INDIANA. 



STJPBEME COUNCIL OF OBDER OF^ 
CHOSEN FMENDS 



• FOBSINQEB.* 

A complaint under an accident policy, which reqnires that the member should 
he entitled to receive tbe benefits upon the receipt and approval of satis- 
factory proofs, need not allege that the proofs were such as satisfied the 
officers. 

The by-laws of a benevolent association may require the proofs of loss to be 
submitted to certain officers, and, if the claim is rejected, that an appeal 
shall be taken to certain others, but they cannot stipulate that the final 
decision shall be conclusive and bar the courts. 

Finch & Finch, for Appellant. 
Cabteb & BiNPORD, for Appellee. 

Elliott, J. 

The appellee's complaint is founded upon a certificate of member- 
ship issued to him by the appellant. The by-laws of the corpora- 
tion contain, among others, this provision: — 

Should a member become totally and permanently disabled from followiug 
his or her usual or other vocation, by reason of disease or accident, such 
member, upon the receipt and approval of satisfactory proofs, as hei-einafter 
provided, shall be entitled to a benefit not exceeding one-half of the relief- 
fund certificate held by him or her. 

The certificate issued to the appellee is a contract of insurance, 
and his right to recover upon it does not depend upon the action 
of the ofl&cers of the society, for if he has performed his part of the 
contract, and is totally disabled by disease or accident, he has a 
complete cause of action. A refusal by the officers of the society 
to allow the claim will not defeat a recovery. The appellee was of 
course bound to comply with the terms of his contract, aud with 
the lawful by-laws of the society. The valid provisious of the by- 
laws do indeed form part of his contract, and are of controlling 

* DfMsimon rendered, September 16, 18V0. 
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force: Supreme Lodge vs. Knight, 117 Ind., 489-496; Pfister vs. 
G-erwig, 122 Ind., 567. But while it was necessary for the appellee 
to comply with the requirements of the va]id by-laws of the associ- 
ation, it was not in the power of the officers to defeat his claim by 
arbitrarily rejecting his proofs as unsatisfactory, or by wrongfully 
declaring that he had not done what his contract and the by-laws 
of the association required of him. It was not necessary, there- 
fore, for the appellee to do more than appropriately show, by his 
complaint, the contract with the corporation, performance of the 
conditions on his part, that he was totally disabled, and that he 
had made proper proof of his disability. He was not bound to go 
further and allege that his proofs were such as satisfied the cor- 
porate officers. It was enough for him to show that they were 
such as his contract and the laws of the land require. He was not 
bound to anticipate and avoid defenses. It was sufficient for him. 
to make a prima facie case. 

The appellant, by way of answer in abatement, sets forth the fol- 
lowing by-laws: — 

Sec. 6. Ou receipt of the proper notice of disease or accident diBabilit.T un- 
der section 4 of this article, the supreme councilor shall proceed to investigate 
the Hame. If at any time he deems the facts to warrant it he may appoint one 
or more physicians, whose duty it shall be to make a careful examination of 
the member's condition, and report as to the character and permanence of the 
disability. If such report shows a disability of an unquestionable total and 
permanently disabling character, the supreme councilor, supreme recorder, 
and supreme medical director may approve the same, and order the benefit 
paid. If, however, in the opinion of said officers, there is any doubt concern- 
ing the permanence of the disability, they shall postpone the matter for any 
period they may determine upon, not exceeding one year, and shall then or- 
der a new examination, either by the same or other physicians. If the result 
of the second examination be also uncertain, said officers may, in like man- 
ner, provide for a third, upon the result of which they shall either pay or re- 
fuse to pay the benefit claimed. This decision shall be final and conclusive 
upon the parties affected thereby, unless reversed upon appeal by the su- 
preme council in regular session. Any claimant feeling aggrieved may take 
such an appeal by serving notice thereof upon the supreme recorder within 
thirty days after receipt of notice of the decision, by the claimant, his 
or her personal representatives. The supreme council shall accord the ap- 
pellant a hearing at its next regular session, and dispose of the matter. 

The answer sets out other provisions concerning appeals, and 
regulating the mode of procedure. Both the complaint and 
the answer show that the claim was presented to the officers 
named in the by-laws, that action upon it was postponed, as the by- 
laws provide, and that it was finally rejected. The trial court held 
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the answer bad, and that ruling is questioned by the assignment 
of errors. 

Our decisions declare that it is not competent for parties, in ad- 
vance of any dispute, to oust the jurisdiction of the courts by pro- 
viding that the decision of persons named in the contract shall be 
final and conclusiye: Bailroad Co. vs. Donnegan, 111 Ind., 179; 
Supreme Council, etc., vs. G-arrigus, 104 Ind., 133; Bauer vs. Sam- 
son Lodge, 102 Ind., 262; Kistler vs. Railroad Co., 88 Ind., 460. 
There is some diversity of opinion upon this question, but the 
weight of authority sustains the doctrine declared by our own de- 
cisions An author who has given the question full consideration 
says: "It is a settled principle of law that parties cannot, by con- 
tract, oust the courts of their jurisdiction, and agreements to refer 
to future arbitration will not be enforced in equity, and will' not be 
sustained as a bar to an action at law or a suit in equity :" Bac. 
Ben. Soc, § 450. This principle is asserted by the Supreme Court 
of the United States, by the English courts, and by other tribunals: 
Insurance Co. vs. Morse, 20 Wall., 445; Scott vs. Avery, 5 H. L. 
Cas., 811; Thompson vs. Chamock, 8 Term R, 139; Eeedvs. In- 
surance Co., 138 Mass, 575; Stephenson vs. Insurance Co., 54 Me., 
70. The logical conclusion from this long-settled doctrine is that 
parties cannot, by contract, provide for the conclusive settlement 
of questi3ns before such questions arise by designating persons to 
adjudicate upon them; and this conclusion has often been given 
effect in cases such as this by other courts as well as by oar own: 
Mentz vs. Insurance Co., 79 Pa. St., 478; Lauman vs. Young, 31 
Pa. St., 310; Gray vs. Wilson, 4 Watts., 41; Wood vs. Humphre/, 
114 Mass., 185; Howe vs. Williams, 97 Mass., 163; Braunstein vs. 
Insurance Co., 1 Best. & S., 782. 

It is obvious that there is a distinction beWeen cases where the 
agreement that the decision of designated persons shall be conclu- 
sive is made after a dispute has actually arisen and cases where it 
is made prior to the existence of any controversy. One reason for 
this distincti(m is that parties may revoke an agreement to submit 
to arbitration, and appeal to the courts for redress; and this right 
is one which cannot be abridged by an agreement made before 
either party can know what the nature of the controversy will be. 
The rule which we approve commends itself by its fairness and 
justice, for there is nothing unjust in declaring that parties may 
appeal to the courts of the country for redress, while there is some- 
thing of unfairness in a provision which makes the decision of 
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interested corporate officers final, and excludes resort to the judicial 
tribunals of the land. The rule we favor is both expedient and 
just. As the provision declaring that the decision of the officers 
named shall be final is ineffective, the answer would not be good 
as a plea in bar, but, if good at all, it is good as a plea in abate- 
ment, so that if there is a valid defense the appellant rightly 
pleaded it in abatement. The question, therefore, is this: Does the 
failure of the appellee to appeal to the supreme council constitute 
matter in abatement, and preclude him from maintaining this ac- 
tion ? It is competent for a mutual benefit society to provide for 
the presentation of claims to officers designated in its by-laws. 
This much is clear: Harrington vs. Association, 70 G^., 340; Ana- 
costa, etc., vs. Murbach, 13 Md., 91. If it has this right, then, it 
seems equally clear that it may prescribe a mode of procedure, 
provided that the mode of procedure prescribed is not such as to 
deprive parties of property rights. As we have in effect already 
declared, property rights cannot be destroyed by what some of 
the courts denominated " these self-constituted judicatories :" 
Lamphere vs. Grand Lodge, 47 Mich., 429; Cullen vs. Duke of 
Queensberry, 1 Brown, Ch., 101; Austin vs. Searing, 16 N. Y., 112, 
69 Amer. Dec, 665, and note. But requiring claims for benefits to 
be presented to the officers of the association is not in any just 
sense an invasion of the property rights of the member, nor is a 
by-law requiring its presentation unreasonable. The authorities 
are well agreed upon this question : Van Pouck vs. Society, 29 N. 
W. Rep., 863; Bauer vs. Sampson Lodge, supra; Bac. Ben. Soc, 
§94. 

It is not unreasonable to provide that the member claiming ben- 
efits shall appeal to the governing body of the association. The 
member voluntarily enters the association, with knowledge of its 
by-laws, and agrees to be bound by such as are not in violation of 
law, and certainly no principle of law is violated in making provis- 
ion for the submission of claims of a member to the highest body 
of the association with which he voluntarily unites himself. It is 
bat just to the association that its chief officers should have an 
opportunity to investigate the claim asserted by the member be-^ 
fore it is harrassed by litigation, and, indeed, the provision is pre- 
sumptively for the benefit of the member, for the fair inference is 
that the governing officers will do their duty, and allow all right- 
ful claims. At all events, there is no principle of law violated by a 
by law requiring an appeal to the governing body. By-laws simi- 
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lar to that under consideration have often been upheld. There is^ 
indeed, no contrariety of opinion upon the question. We have no 
doubt that a by-law requiring the presentation of claims to sub- 
ordinate officers, and requiring in case of a decision adverse to the 
claimant, an appeal to the governing body of the society, is rea- 
sonable and valid. The by-laws of the appellant do require an ap- 
peal to the governing body, and, in so far as this requirement is 
concerned, they are effective, although the attempt to make the de- 
cision of the subordinate officers conclusive is abortive. The pro- 
vision which assumes to make the decision of the supreme coun- 
cilor, supreme recorder, and supreme medical examiner final and 
conclusive is so distinct and different from the provisions concern- 
ing appeals that its invalidity does not destroy their force. It is 
well settled that part of a by-law may be valid, although other 
parts may be void. The language of the by-law is plain and ex- 
plicit upon the subject of appeals to the supreme council. It is 
not, as counsel for appellee argue, a mere privilege that is con- 
ferred upon claimants by the provisions concerning appeals, but, 
on the contrary, a duty is imposed upon him. The provision is 
that the decision of the officers named shall be final unless re- 
versed on appeal by the supreme council; and this, of itself, im- 
plies that the claimant must appeal to that body. But there are 
other provisions which make it quite clear that the claimant must 
appeal or accept the decision of the officers designated as a con- 
clusive adjudication upon the merits of his claim. The clear im- 
plication from all the provisions of the by-laws is that the member 
must, at least, exhaust the remedies provided by the contract be- 
fore seeking aid from the courts, or show some excuse for his fail- 
ure to do so. We do not doubt that if the officers of the society 
should refuse an appeal, or do any act hindering or delaying an 
appeal, that the member might at once invoke the assistance of the 
courts: Supreme Sitting, etc., vs. Stein, 120 Ind., 270. But it can- 
not be presumed, in the absence of averments to the contrary, 
that the officers have been guilty of a breach of duty, so that it is 
incumbent upon a party who relies upon the wrong of the corpor- 
ate officers to show by affirmative allegations their wrongful con- 
duct. The authorities, as we have said, are agreed upon the prop- 
osition that mutual benefit societies may require an appeal to the 
governing body as a condition precedent to a right of action, so 
that upon that question there can be no doubt. Indeed, the only 
doubt is whether they may not go further, and make the decisions 
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of the officers designated in their contracts with their members 
final and conclusive. In this instance the by-laws provide that the 
decision of the subordinate officers designated shall be final, unless 
reversed on appeal by the supreme council, so that the only infirm- 
ity is that created by the attempt to substitute tribunals chosen 
by the parties themselves for those established by the law of the 
land. 

It was competent to provide that the decision of the officers 
should be sought, and it is also competent to provide that a mem- 
ber dissatisfied with their decision should, before resorting to the 
courts, appeal to the governing body of the association, although 
it was not competent to make the decision final and conclusive. It 
is well settled that the decisions of arbitrators, engineers, archi- 
tects, or others named in a contract as persons to whom contro- 
versies may be referred, are deemed to be prima facie right, and it 
is nothing more than an application of an old principle to a new 
instance to hold that where the contract of a member with a mut- 
ual benefit society provides that designated officers shall pass upon 
the validity of his claim that their decision shall be deemed prima 
facie valid. Even if the decision is merely prima facie right, the 
only mode of first questioning it must, upon principle and author- 
ity, be that provided by the contract. Until the claimant has done 
what his contract requires, or has shown some valid excuse for not 
doing it, he cannot have any standing in court. It is going quite 
as far as authority or principle will justify to hold that, although 
the parties have contracted that the decision of designated persons 
shall be final, the decision can only be deemed prima facie correct, 
and we cannot go further, and hold that, although a party refuses 
to appeal to the governing body of an association of which he is 
a member, he may, notwithstanding the provisions of his contract 
declaring the decisions of such officers final unless appealed from, 
bring an action against the association. It is certainly imposing 
no hardship upon the member to require him to pursue the mode 
pointed oat by his contract. The rule we declare is, indeed, fa- 
vorable to him, for it enables him to appeal to the courts after he 
has exhausted the remedies designated by the by-laws, notwith- 
standing the provisions of his contract. The member who asks to 
be relieved from the duty of appealing to the governing body in 
such a case as this asks what equity and justice deny. Judgment 
reversed. 
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SaPREME COURT OF GEORGIA. 



LIVERPOOL & LONDON & GLOBE INS. C0.\ 



MORRIS.* 

The company alleged that an agreement in the application which was also in- 
serted in the policy, that the hooks should he kept in an iron safe, had 
heen yiolated. The answer was that the stipulation was fraudulently in- 
serted in the application and policy, without the knowledge or consent 
of insured. 

Heldj That a finding for the insured would not he disturhed. 

Peabody, Bbaknon & Hatcheb,/(;?- Plaintiff^ in Error, 
L. F. GARBARD,/or Defendant in Error, 

BULNDFORD, J. 

This was an action brought by the defendant in error against the 
plaintiff in error to recover a sum of money due upon a policy of in- 
surance. The main defense relied upon by the insurance company 
was that Morris, in his application for insurance, agreed to keep his 
books, inventories, and accounts in an iron safe, or to remove the 
same from the store at night; that he failed to do so, and, in con- 
sequence of such neglect on his part, his books (showing a record 
of his business, including all purchases and sales, both for cash or 
credit), as well as a copy of the last inventory, werelost or destroyed 
by fire, which occurred in the night-time; and thereby said policy 
of insurance was rendered void. And, furthermore) that said policy 
of insura&ce, — the foundation of plaintiff's action, — was issued upon 
the same conditions and stipulations. The replication to this plea 
on the part of the defendant in error was that this condition or stip- 
ulation was not embraced in his application for the policy of insur- 
ance, and that the same was inserted therein by fraud on the part 
of the plaintiff in error, without his knowledge or consent, and that 
he did not know any such agreement was embraced in the policy of 
insurance until after the loss by fire. This was the main issue in 

* Decision rendered, Jnly 7, 1800. 
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the case, and the presiding jadge, by bis instmctioiis to the juir^ 
made the same prominent, haying charged the jury as to its im- 
portance and submitting the same fairly for their determination. 
The jury found against the plaintifT in error, and that the replica- 
tion of the defendant in error was true in this respect. We are 
satisfied that, under the evidence submitted upon the trial, the juir 
had a right to find as they did in this case; and the jadge of the 
superior court haying refused to grant a new trial, which is excepted 
to by the plaintiff in error, we think he committed no error in so 
doing, and the judgment of the court below is therefore affirmed. 



SUPREME COURT OF NEBRASKA. 



HA.RTFORD FIRE INS. CO. 

MEYER ET AL.* 

lu ail action to enjoin a judgement, upon the grounds that the plaintiff has a 
valid defense to the same, and that it was rendered throu^ a breach of 
duty of his attorney, the facts constituting the alleged defense mast be 
pleaded, so that it may appear that, on a re- examination of the caae^ the 
result would probably be different. 

Objections to proof of loss on a policy of insurance must be specific , and not 
general, as the proof or any part thereof may be waived. 

Upon the pleadings and proof, Md, that the judgment was rigrht. 

J. R. Webster, E. P. Holmes, and S. P. VANATTA,/or Appt-UanL 

J. B. Strode and Byron Clark, /or Appellees. 

Maxweli^ J. 

This is an action to enjoin a judgment rendered in the district 
court of Cass County. It appears from the record that in 1883 one 
William B. Carter was engaged in the mercantile business in Cass, 
and had his stock insured in the Hartford company for the sum of 
$650; that during the spring of that year, and while said policy was 
in full force, the goods were greatly injured or destroyed by fire; 
that the firm of Cook, Phillips & Wells had a chattel mortgage on 
said stock for the sum of $228, and after the loss they filed a peti- 

• Deciiiion rouderttd, July 8, IVttO. 
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ti3xiin equity enjoining the plaintiff from adjusting the loss and 
paying the same to Carter or the defendants, and praying, in effect, 
that a sufficient amount of the insurance be assigned to them to 
satisfy their claim. The defendants employed a firm of attorneys 
to defend their rights in the premises, and the plaintiff employed 
the senior member of said firm to protect its rights. The attorneys 
named procured a dissolution of the temporary injunction, and on 
the trial of the main issue amended the defendants' answer, which 
was in the nature of a cross-bill, by adding, '' and thereupon, as by 
said policy of insurance required, within the time file fully veriGed 
proofs of his loss, amounting to about $650, wiih their agent D. H. 
Wheeler, and that he complied in all respect^ with the conditions 
of said policy of insurance;" and also amended the prayer; and in 
the answer to the petition for the injunction took judgment against 
the plaintiff, and in favor of the defendant, as assignee of the policy, 
for the sum of $300. This is the judgment which is now sought to 
be enjoined. The grounds upon which this relief is sought, as set 
forth in the petition, are as follows: " Plaintiff further avers that it 
had a full and complete defense to said action as against said policy 
of insurance, and was under no obligation to repay the same; that 
the said Garter had obtained said policy by fraud and misrepresen- 
tations, and that said loss was not a bona fide loss, of all which facts * 
they informed their said attorneys [giving names], and instructed 
and directed them to plead and so make appear in said cause; that 
said Carter failed to furnish to said company proper proofs of said 
loss, as required by the rules of said company, and by the terms 
and conditions of said policy of insurance; that said insurance com- 
pany was fully prepared to successfully defend said claim of said 
Carter of said loss, and fully iotended to do so, and so instructed 
their said attorneys." It will be observed that there is no state- 
ment of facts showing the nature of the defense of the plaintiff 
against the payment of the loss. This was necessary in order to 
entitle the plaintiff to relief. Where a court of equity proceeds to 
set aside a judgment at law, it proceeds upon equitable considera- 
tions only. If the judgment rendered is not inequitable as between 
the parties, no matter how irregular the proceedings may be, a 
court of equity will not interfere: 10 Amer. & Eng. Enc. Law, 898. 
It must appear that, on a re-examination and retrial of the cause, 
the result would probably be different: 3. Pom. Eq. Jur., § 1364; 
Bradley vs. Richardson, 23 Vt., 720; Tomkins vs. Tomkins, 11 N. J. 
Eq., 512, 514; Reeves vs. Cooper, 12 N. J. Eq., 223; Dawson vs. 
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Bank, 30 Ga., 664; Saunders vs. Albritton, 37 Ala., 716; War vs. 
Lamb, 15 Iowa, 79, 83; Stokes vs. Knarr, 11 Wis., 389; Pajne va 
Dudley, 1 Wash. (Ya.), 196; Sauer vs. Kansas, 69 Mo., 46; Lemon 
vs. Sweeney, 6 Dl. App., 507. 

Neither the statement of facts in the petition nor the proof is 
sufficient to show that the judgment is unjust, or that the plaintiff 
had any defense to the action. So in regard to the proofs of loss. 
It is not stated wherein they are defective, nor that the plaintiff has 
waived the defect. There is testimony in the record tending to 
show that the plaintiff had no defense to the action, and simply em- 
ployed attorneys to secure a dissolution of the injunction, and that 
the contest was really between creditors of Carter. There were 
disputed questions of fact, which were submitted to the trial court, 
and, the evidence being nearly equally balanced, the judgment 
must be sustained. We desire to say, however, that, if the plaintiff 
had a defense to the action on the policy, the attorneys for the de- 
fendant or either of them, could not consistently appear for the 
plaintiff, and should not have done so, but in the condition of the 
record this fact cannot be determined. The judgment of the dis- 
trict court is affirmed. The other judges concur. 



SUPREME COURT OF PENNSYLVANIA. 



McKEE 

V8, 

SUSQUEHANNA MUTUAL FIRE INS. CO.*; 

The policy was on stock in premises which were a portion of a building rented 
by the insured. The lordlord afterwards partitioned off and rented an- 
other portion which had been unoccupied, without notice to the company. 
The policy provided that it should be void in case change in occupancy 
without notice. 

ffeld. That the portion rented not being under the control of the insured, and 
there being no evidence that the insured knew of any increase in the risk, 
the policy was not violated. 

The insured left his books at the office of the company and had more than 
once gone there to be examined, and the company had used the proofe of 
loss to collect the reinsurance from another company. 

Held J That it could not allege that the books and papers were not submitted 
to examination as required. 

* Deoiilon rendered, Jane 3, 1890. 
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D. McMuLLEN and Wm. R Brinton, for Apjyellani. 
H. C. Brubakeb, a. H. Fbitchey, and G. C. Kennedy, for Appallee. 
I 

Paxson, C. J. 

The appellant company insured the plaintiff against loss or dam- 
age by fire or lightning to the amount of $3,000 on his stock of 
tobacco, cigars, boxes, labels, etc. On October 17, 1887, during the 
life of the policy, his entire stock was destroyed by fire. On 
October 29, 1S87, the plaintiff furnished the company with sworn 
proofs of loss, amounting to $4,518.16. The company declined to 
pay, and in the court below defended principally upon two 
grounds, viz.: (a) That the risk had been changed in the occupa- 
tion of the building or premises insured, of which change no 
notice had been given to the company as required by the policy; 
and (b) that the plaintiff did not submit himself, his books papers, 
etc., to the company for examination, as also required by the policy. 

In regard to the first objection, it appeared upon the trial below 
that the premises occupied were a portion of a large building, 
which portion only he had rented; that the changes in occupancy 
referred to did not occur in the part he occupied; that some time 
after the insurance was effected, the landlord partitioned off a por- 
tion of the building in his possession and under his control for a 
barber-shop. This shop was rented to a tenant, who occupied it 
for that purpose, and lived and slept there with his son. Prior to 
this occupancy by the barber, no one had slept there. The build- 
in*^ was wholly unprotected at night. Ifc also appeared that a 
stove had been placed in tbe barber-shop, and a galvanized iron 
pipe or smoke-stack had been carried up outside of the building, 
and about two feet therefrom, to a point some distance above the 
roof. This was, briefly stated, the change of occupancy of which 
the company complains, — a change with which the plaintiff had 
nothing to do, and which did not occur in any part of the premises 
occupied by him, and covered by the policy. Under these circum- 
stances, the learned counsel asked the court to instruct the jury 
that the change referred to '' was a violation of the condition of the 
policy, and the verdict must be for the defendant." This was 
answered by the court as follows: "Eefused, there being no evi- 
dence to the effect that the insured changed the risk in the occu- 
pation of the building or premises described," etc., "or that any 
change of the risk was made or permitted by him to be made by 
any person, thing, or circumstance over which he had any control, or 

VOL. XIX.-66. 
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for the making of which he had any right to ask the consent of the 
company." This answer was clearly correct. The insured had 
made no change of occupancy; he had no contrql over that portion 
of the building; he might or might not have known of it; and, if 
he had, there is nothing to show that he knew the risk would be 
increased. On the contrary, he might well have supposed that it 
would be decreased by having some one to sleep in and protect it 
at night. The condition in the policy in regard to a change of 
occupancy contemplates an increase of the risk. Before the insured 
can be held to the duty of notifying the company of such increase, 
he must be shown to have known of it: Insurance Co. yb. Losch, 
109 Pa. St., 100; Rife vs. Insurance Co., 115 Pa. St., 530. 

The first above stated ground of defense was flimsy enough, but 
the second is more so. The company had the books of the insured, 
and ample opportunity to examine them and him in regard to the 
loss. The insured not only left his books at the office of the com- 
pany, but called there more than once in person for the purpose of 
explanation or examination. We need not go into detail upon this 
point. It is sufficient to say that the action of the officers of the 
company was indicative of delay, and an intention of Inllirg Ihe 
insured into security, rather than a desire to promptly adjust and 
pay the loss. Their conduct in this respect is the more remarkable 
from the &ct, asserted in the argument at bar, and not denied, that 
the company had reinsured $1,500 of this risk in the Phoenixville 
Fire Insurance Company; had used these same proofs of loss in 
making their claim upon that company; and had collected there- 
from the full amount of such reinsurance. Under such circum- 
stances, a quibble over the proofs of loss is unbecoptiing. We find 
no error in this record. Judgment affirmed. 
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COURT OF APPEALS OF NEW YORK. 



ELIZA SCHNEIDER, Respondent, j 

vs, \ 

UNITED STATES LIFE INS. CO., AppellanLV 

A policy was taken out by the husband on his life for the benefit of his wife, 
he paying the premiums and retaining possession of it. Legal notice was 
sent of a premium coming due. which remained unpaid, but a few days 
later while the policy was in force, the policy was surrendered and its 
surrender value paid by check to joint order of husband and wife upon 
a paper purported to be signed by the wife requesting such surrender, 
and discharging the company from liability. The paper proved a forgery, 
and the wife hful no knowledge of the facts. 

Heldf That while the surrender was invalid, the policy was void for non- 
payment of premium. 

O. P. BuEL, for Appellant. 

Lucius McAdam, /or Respondent, 

O'Brien, J. 

In the year 1861, upon the application of the plaintiff's husband, 
Henrv Schneider, the defendant issued its policy insuring his life 
for the benelit of the plaintiff. The policy contained the usual 
stipulation that in case the assured should fail to pay any quarterly 
premium when the same became due, the policy should lapse and 
become null and void. The husband retained the policy in his 
possession and paid the premiums as they became due up to and 
including the premium payable January 17th, 1886. On the 15th 
day of March, 1886, the defendant duly served the noticei required 
by the statute that another premium would fall due the 17th of 
April following. This notice was served upon the husband, who 
had the policy in his possession and who was the agent of his wife 
for the purpose of receiving the notice. (Laws of 1877, ch. 321.) 
This premium was not paid and no notice was thereafter served by 
the defendant. On the 29th of March, 1886, while the policy was 
in force, the husband produced and surrendered the policy to the 

* DeeiBion ronderad, October 7, 1890. 
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defendant and received $625, the surrender value from the defend- 
ant, which was paid by its check to the joint order of the husband 
and the wife. The check was presented indorsed in proper form, 
paid by the bank and charged to defendant At the same time the 
husband presented and delivered to the defendant a paper under 
seal purporting to be signed by the wife and duly acknowledged 
before a commissioner of deeds, containing a request to accept the 
surrender of the policy and a release discharging the defendant 
from all further liability thereon. The company relying upon this 
paper paid the surrender value as above stated. The husband died 
in September, 1886, and until after that the wife had no knowledge 
of the existence of the policy and her signature to the paper con- 
taining the surrender and release, and the indorsement of her name 
upon the check was forged. She received no part of the $526 paid 
on the surrender of the policy. She demanded payment of the 
policy and upon refusal presented proofs of the death, and then 
brought this action. It was found at the trial as matter of law 
that the surrender was void and the contract to pay in case of 
death unaffected thereby. The plaintiff recovered and the judg- 
ment was sustained by the general term. 

The conclusion of the trial court that the surrender was, as 
against the plaintiff, null and void, and which is clearly correct, 
renders it necessary for the plaintiff, in order to sustain the recov- 
ery, to meet and answer another objection that confronts her. 
The premium due on the 17th of April, 1886, was not paid. The 
notice required by the statute was served on the 16th of March 
preceding, and the existence of the policy as a valid contract of in- 
surance and the liability of the defendant thereon depended upon 
the performance of this condition. The fraudulent surrender of 
the policy by the husband before the April premium became due 
in no way excuses the failure to pay the premium, unless the de- 
fendant was in some way connected with that fraud, or guilty of 
some negligent act in regard thereto. There it no proof and no 
finding that it was. On the contrary the defendant seems to have 
been the innocent victim of a fraud perpetrated upon it by the 
husband, who was the plaintiffs agent in procuring the policy, pay- 
ing the premiums and receiving the statutory notice as to when 
they were due. The paper purporting to be signed by the plaintiff 
requesting the defendant to accept the surrender and releasing it 
from further liability was in proper form. There was attached to 
it the certificate of an officer, authorized to take and certify ac- 
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knowledgementB, that the plaintiff appeared before him and duly 
acknowledged the instrument, and there was no circumstance that 
could warrant the defendant in doubting its genuineness. It has 
been found that the defendant relied upon it, and neither in the 
findings nor the evidence is there anything to be found to justify 
a suspicion of bad faith. It cannot be held that the transaction 
between the defendant and the husband, which resulted in the 
payment to him of the surrender value of the policy, and upon 
which the defendant relied, was void, and at the same time relieve 
the plaintiff from the effect of a failure to perform the conditions 
upon which the existence of the contract depended. The plaintiff 
cannot claim the benefit of a contract made for her benefit, but as 
it appears without her knowledge, without at the same time as- 
suming all the responsibility of a failure to perform its essential 
conditions. In those cases where a recovery has been permitted 
by the beneficiary notwithstanding a surrender and release, as in 
this case, the party seeking to recover was able in some way to 
connect the company with the fraud or to show some fault or neg- 
ligent act on its part that excused the payment of the premium : 
Whitehead vs. N. Y. Life Ins. Co., 102 N. Y., 143; Frank vs. Mut- 
ual Life Ins. Co., id., 266; Enapp vs. Homeopathic Life Ins. Co., 
117 U.S., 411. 

The husband had the possession of the policy, and in dealing 
with the defendant in regard to it was treated as her agent, and 
the rule that when one of two innocent parties must sustain a loss 
from the fraud of a third, such loss shall fall upon the one whose 
act enabled the fraud to be committed, applies to this case. 

The Judgment should be reversed and a new trial granted, costs 
to abide the event. AU concur. 
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SUPREME COURT OP ILLINOIS. 



HEAIiEY 

MUTUAL ACCIDENT ASSOCIATION.*; 

Death resulting from the accidental takiuff of poison is death caused by " ex- 
ternal^ violent, and accidental means/^ within the meaning of the policy. 

Miller, Leman & Chase, for Appellant. 

Albert H. Yeeder and Mason V. Loomis, for Appellee. 

Ceaio, J. 
The questioii presented, although one of pleading, inTolveB a 
construction of the policy upon which the action was brought; and 
in placing the construction on the contract, and in arriving at the 
intention of the contracting parties, regard must be had to the 
object and purpose which was intended by the contracting parties. 
A policy of accident insurance is issued and accepted for the pur- 
pose of furnishing indemnity against accidents and death caused 
by accidental means, and the language of the policy must be con- 
strued with reference to the subject to which it is applied : Insur- 
ance Co. vs. Nelson, 65 BL, 420. Thus a provision in a policy 
against loss by fire avoiding the poUcy if the property becomes 
incumbered has been held not to include incumbrance by judgment, 
although within the terms used: Baley vs. Insurance Co., 80 N. Y., 
21. Again, policies of insurance being signed by the insurer, the 
language employed being that of the insurer, the provisions of the 
policy are usually construed most favorably for the insured in case 
of doubt or uncertainty in its terms : Insurance Co. vs. Scammon, 
100 HI., 644. " No rule in the interpretation of a policy is more 
fully established or more controlling than that which declares that 
in all cases it must be liberally construed in favor of the insured, 
so as not to defeat, without a plain necessity, his claim to the 

* Decision rendered, June 2, 18i'0. 
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indemnity, which in making the influrance it was his object to secure. 
When the words are without yiolence susceptible of two interpre- 
tations, that which will sustain his claim and cover the loss must, 
in preference, be adopted:" May Ins. (2d Ed.), § 175. 

Keeping in view these well-settled rules of construction, the 
question to be determined is whether the death in this case is one 
falling within the spirit of the policy. The death of John Healy, 
the assured, is a conceded fact, but it is said the policy is an assur- 
ance against death by external, violent, and accidental means 
within the meaning of the policy. Under the averments of the 
first and second counts it is manifest that death ensued by acci- 
dental means, as it is expressly averred that death was produced 
by accidentally taking and drinking poison. The demurrer ad- 
mits this averment of the declaration, and the fact that death 
ensued from accidental means stands admitted by the record. 
But to bring the case within the terms of the policy it devolved 
upon the plaintiff to aver and establish, Hot only that death ensued 
from accidental means, but also from external and violent means. 
The next inquiry, therefore, to be determined is whether within 
the meaning of the policy death resulted from external and violent 
means. While the authorties in cases similar to the case before 
us are not entirely harmonious, yet we think that the decided 
weight of authority is in support of the view that death in this 
case was caused by external and violent means. In McGlinchey vs. 
Casualty Co (80 Me., 251), the insured was riding in a covered 
carriage. The horse became frightened, and ran some distance 
before he could be controlled. In running, the horse came near 
collision with other teams, but no collision occurred, nor was the 
carriage upset or any one injured. However, immediately after 
the runaway, the insured became sick, and died in an hour after 
the accident. The question arose whether death was caused from 
bodily injuries through external, violent, and accidental means 
within the meaning of the policy, and the court held that it was. 
In the case cited the body of the deceased bore no marks of 
physical injury, nor did the body come in contact with any physical 
object during the time of the accident, but death no doubt resulted 
from physical strain and mental shock. In Insurance Co. vs. 
Crandall (120 U. S., 527), it was held that an insane man who takes 
his own life dies from an injury produced by external, accidental, 
and violent means. In the cases of Trew vs. Assurance Co., 5 Hurl . 
& N., 211, and on appeal 6 Hull & N., 839, 7 Jur. (N. S.), 878 
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Rejmolds vs. Insurance Co., 22 Law T. (N. S.), 820; and Winspear 
vs. Insurance Co , 42 Law T. (N. S) 900, 43 Law T. (N. S.), 459; 
affirmed 6 Q. B. Div., 42 — it was held that death from drowning was 
caused by external and violent means within the meaning of an acci- 
dent policy. In the Trew Case, which may be regarded as a leading 
one jn the subject, it is argued : " Whereas, from the action of the 
water there is no external injury, death by the action of the water is 
not within the meaning of the policy." In reply to the argument 
the court said: " That argument, if carried to extreme length, would 
apply to every case where death was immediate. If a man fell 
from the top of a house, or overboard from a ship, and was killed, 
or if a man was suffocated by the smoke of a house on fire, such 
cases would be excluded from the policy, and the effect would be 
that policies of this kind in many cases where death resulted from 
accident ^ould afford no protection whatever to the assured. We 
ought not to give those policies a construction which will defeat the 
protection of the assured in a large class of cases." 6 Hurl. & N., 
844. In Paul vs. Insurance Co. (112 N. Y., 472), the policy was sub- 
stantially like the one in question here, indemnifying against in- 
juries caused by external, violent, and accidental means. The in- 
sured died from inhaling illuminating gas. He was stopping at a 
hotel in New York City. He was found dead in his bed, the room 
being filled with gas. When found the deceased lay on his bed 
like a man asleep, without any external or visible signs of injury 
upon his body. An action on the policy was sustained, and in dis- 
posing of the question whether the injuries were caused by exter- 
nal and violent means, the court said : '' As to the point raised by 
the appellant, that the death was not caused by external and vio- 
lent means within the meaning of the policy', we think it a sufficient 
answer that the gas in the atmosphere, as an external cause, was a 
violent agency in the sense that it worked upon the intestate so as 
to cause his death. That a death is the result of accident or is un- 
natural imports an external and violent agency as the cause. The 
cases collated on the respondent's brief sufficiently establish that 
as a proposition: Trew vs. Insurance Co., 7 Jur. (N. S.), 878; Rey- 
nolds vs. Insurance Co., 22 Law T. (N. S.), 820; McGlinchey vs. 
Casualty Co., 18 Ins. L. J., 128. If, as held in the case last cited, 
death from inhaling poisonous gas is to be regarded as caused by 
external and violent means, upon the same principle death from the 
accidental taking of poison must be regarded as resulting from 
external and violent means. Again, where a person is drowned. 
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having been suffocated by the action of the water in the lungs, if a 
death in such case is to be regarded as caused or produced by ex- 
ternal and violent means^ as held in the cases heretofore cited, for 
the same reason a similar rule must be applied where death re- 
sulted as alleged in this case. Here the death arose from acci- 
dentally taking and drinking poison, and we are constrained to hold 
when such is the case, the injury resulting in death may be re- 
garded as received through violent means. If a person should re- 
ceive a gun-shot wound in the body resulting in death, it would be 
conceded that death ensued from violent and external means. For 
a like reason poison taken into the stomach producing death may 
also be treated as an external and violent means. Indeed, we are 
inclined to concur with what was said by the Court of Appeals of 
New York in the case last cited, '* that a death is the result of acci- 
dent, or is unnatural, imports an external and violent agency as 
the cause." We have been cited to a few cases holding a different 
rule: Hill vs. Insurance Co., 22 Hun., 187. This case was over- 
ruled by the later case of Paul vs. Insurance Co., cited supra: Pol- 
lock vs. Association (102 Pa. St., 230) is a case sustaining the posi- 
tion of the defendant Bat while we recognize the high ability of 
the court in which the case was decided we are not disposed to 
follow the rule there adopted. We think the rule established by 
the Court of Appeals of New York is better calculated to carry out. 
the true intention of the parties where the contract of insurance 
waR entered into, and one too, more nearly in harmony with the 
current of authority bearing on the question. The judgment of 
the appellate and circuit courts will be reversed, and the cause re- 
manded to the circuit court for further proceedings in conformity 
to this opinion. 



Digitized by 



Google 



1060 Beport of DecUions. [Nov., 



SUPREME OOUET OF CALIFORNIA. 



CASE 

us. 

SUN INS. CO.* 

The policy provided that no suit should be sastainable nnless brouj^ht within 
twelve months after the fire; also, that the loss should not be payable un- 
til sixty days after the requirements of the policy had been completed by 
the insured. 

Heldf That the limition begun to run from the expiration of the sixty days. 

Rhodes & Barstow, for Appellant. 

Haqgin, Van Ness & Dibble, /or Respondent, 

SHABFSTEIKy J. 

The policy upon which this action is based contains, among 
others, the following clause: '* It is mutually agreed that no suit 
or action for the recovery of any claim by virtue of this policy shall 
be sustainable in any court of law or chancery until appraisement 
shall be had, if demanded by this company, and in accordance 
with the printed conditions of this policy, nor unless such suit or 
action shall be commenced within twelve months next after the 
£re shall occur." The fire is alleged to have occurred on the 12th 
day of September, 1884; and this action was commenced on the 
22d day of November, 1885, more than twelve months next after 
the fire occurred. 

The contention of appellant is that at the time of the commence- 
ment of the action it was barred by the terms of said stipulation. 
That contention must prevail unless the clause upon which it is 
based is modified by some other clause or clauses of the policy. 
One clause reads as follows: ^'The amount of loss or damage to 
be estimated according to the actual cash marketable value of the 
property at the time of the loss, which in no case shall exceed what 
it would then cost to replace the same, deducting therefrom a suit- 
able amount for any depreciation of such property by reason of 

* DeolBion rendered, Marcb 26, 1890. 
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age, wear and tear, location, change of style, lack of adaptation to 
profitable use, or other canses. The adjusted claim under this 
policy shall be due and payable at the company's office in San 
Francisco, Cal., sixty days after the full completion by the assured 
of all the requirements herein contained." Among the require- 
ments therein contained were the following:. — 

The asanred, his, her, and their agents and servants, shall, whenever re- 
quired, submit to an examination or examinations, under oath, by any per- 
son appointed by this company, and subscribe to such examinations when re- 
duced to writing, and shall also produce their books of account and other 
vouchers, and exhibit the same for examination at the office of this company 
in San Francisco as often as required, and permit extracts and copies thereof 
to be made. The assured also shall produce certified copies of all bills and 
invoices the originals of which have been lost, and shall exhibit all that re- 
mains of the said property, damaged or not damaged, for examination, to any 
perQon or persons named by this company, and shall also furnish such further 
particulars, and such certificates of a magistrate or officer charged with the 
duty of investigating fires, as may be required. The proofs of loss shall be 
made by the party insured in regular form. 

It is alleged and proven that appellant exacted a compliance by 
the assured with all of these requirements, and that the insured 
complied therewith as rapidly as he was able to, and that he was 
unable to fully comply therewith before the 16th day of October, 
1885, — more than thirteen months after the fire occurred, and more 
than one month after the expiration of the time within which an 
action could be commenced, according to the construction which 
the appellant's counsel insists should be given to the policy. The 
adjusted claim under the policy was payable sixty days after the 
full completion of the assured of all the requirements contained in 
the policy. No right of action accrued until more than three 
months after it was barred by the twelve months limitation clause, 
unlet3S that clause is modified by some other clause. 

In spare vs. Insurance Co. (9 Sawy., 142), the court, Deady, J., 
said: " On the authority of adjudged cases (Davidson vs. Insur- 
ance Co., 4 Sawy., 594; Biddlesbarger vs. Insurance Co., 7 Wall., 
389; May, Ins., § 478), it is admitted by counsel for the plaintiff 
thttt this clause in the policy limiting the time within which a suit 
may be commenced thereon against the defendant is valid, but 
they contend that it must be read in connection with that other 
clause which provides that a loss does not become payable until 
sixty days after the proof of that fact is made; and that, taken 
together, the reasonable construction of them is that, the right to 
sue on the policy being postponed until the loss is payable, namely, 
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sixty days after proof thereof, the twelve-months limitation upon 
such right does not commence to run until that time. This con- 
struction is supported by the decided weight of authority, and, in 
my judgment, is correct on principle:" Mayor, etc., ys. Insurance 
Co., 39 N. Y., 45; Hay vs. Insurance Co., 77 N. T., 241; Barber 
vs. Insurance Co., 16 W. Va., 658; Chandler vs. Insurance Co., 21 
Minn., 85; Steen vs. Insurance Co., 89 N. Y., 315; Eillips vs. In- 
surance Co., 28 Wis., 472; May, Ins., § 479. "In Steen vs. Insur- 
ance Co., supra, 323, the policy contained two similar conditions; 
and the court, in construing them, said: 'We think the inten- 
tion of the defendant was to give the insured a full period of twelve 
months, within any part of which he might commence his action; 
and having, by postponement of the time of payment, secured 
itself from suit, it did not intend to embrace that period within 
the term after the expiration of which it could not be sued. In 
other words, the parties cannot be presumed to have suspended 
the remedy and provided for the running of the period of limita- 
tion during the same time. Indeed, the actual case is stronger; 
not only was the remedy postponed, but the liability even did not 
exist at the time of the fire, nor until it was fixed and ascertained 
according to the provisions of the policy. Having thus made the 
doing of certain things, and a fixed lapse of time thereafter, con- 
ditions precedent to the bringing of an action, the parties must 
be deemed to have contracted in reference to a time when the in- 
sured, except for that contract, might be in a condition to bring 
an action. Under any other construction the two conditions are 
inconsistent with each other.'" This case is distinguishable from 
Garido vs. Insurance Co. (8 Pac. Bep., 512), in which the plaintiff 
had ample time after his right of action accrued to have com- 
menced it within twelve months after the loss occurred. In this 
case it was more than twelve months after the fire before an action 
could be commenced. We must concede, however, that Oarido 
vs. Insurance Co., supra, is not altogether in harmony with the 
cases which we follow in this case. Under the construction which 
we give to the policy, we think the complaint states a cause of 
action not barred by the provisions of the policy; and the evidence 
is sufficient to justify the verdict of the jury. 

Judgment and order affirmed. 

We concur: McFarland, J.; Thornton, J. 
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SUPREME COURT OF VERMONT. 



LYCOMING FiRE INS. CO. 
vs. 
BATCHELDER et al.* / 



The charter of a mutual company required notes to be deposited in order to 
membership, payable in such proportions and at such times as the direc- 
tors, agreeably to their act of incorporation, should require. The charter 
provided that assessments should be made as required for losses, and in 
case of refusal to pay for thjrty days after notice, the directors might sue 
for and recover the whole amount of the note. 

Held^ That the entire notes became payable on demand after a first default, 
and the statute of limitations began to run from that date. Suit begun 
in December, 1887, on a default in July 1880, is too late. 

This was an aotion in assumpsit to recover assessments upon two 
premium notes given to the plaintiff by the defendants upon the 
issuing to them by it of two policies of fire insurance. Pleas, the 
general issue, and statute of limitations. Trial by jury at the Sep- 
tember term, 1889, Powers, J., presiding. The court directed a 
verdict for the defendants, to which the plaintiff excepted. 

The first note was as follows: — 

$250. For value received, in policy No. 109,584, risk commencing the 
twenty-first day of November, 187.5, issued by the Lycoming Fire Insurance 
Company, we promise to pay to said company or their treasurer, for the time 
being, the sum of $250, in such portions, and at such time or times, as the 
directors of said company may, agreeably to their act of incorporation, require. 
Witness our hand at Wallingford, Vt., the 21st day of November, A. D. 1875. 

Batohbldbr & Sons. 

The second note was of the same tenor, and bore date January 
10, 1879. The plaintiff was a corporation under the laws of Penn- 
sylvania, having its principal place of business in that state, but also 
doing business in the state of Vermont; and both theee notes were 

* Decision rendered, April 37, 1890. 
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given in this stttte. By the fifth and ninth sections of the plaintiff's 
charter, it was provided: — 

Section 5. Every person who shall become a member of said corporation 
by becoming a member therein shall, before he receives his policy, deposit his 
promissory note for such sum of money as shall be determined by the direc- 
tors. A part, not exceeding 10 per cent, of said note shall be immediately 
paid, and the remainder of said deposit note shall be payable in part or the 
whole at any time when the directors shall deem the same requisite for the 
payment of losses by fire, and snch incidental expenses as shall be necessary 
for transacting the business of such corporation ; and at the expiration of the 
time of insurance the said note, or such part of the same as shall remain un- 
paid after deducting all losses and expenses during said term, t>hall be 
relinquished and given up to the maker thereof. Sec. 9. The directors 
shall, after receiving notice of any loss or damage by fire sustained on prop- 
erty, and ascertaining the same, or after the rendition of any judgment as 
aforesaid against said company for loss or damage, settle and determine the 
sums to be paid byjthe several members thereof as their respective proportion 
of such loss, and publish the same as they may see fit, or in any such manner 
as their by-laws shall have prescribed ; and the sum to be paid by each mem- 
ber shall always be in proportion to the original amount of the deposit note 
or notes, and shall be paid to the treasurer within thirty days next after the 
publication of such notice; and if any member shall, for the space of thirty 
days after the publication of said notice, neglect or refuse to pay the sum 
assessed on him as his proportion of the loss aforesaid, in such case the direc- 
tors may sue for and recover the whole amount of his deposit note or notes 
with costs of suits, or may have execution for the whole amount as provided 
for in the sixth section of this act ; and the amount thus collected shall remain 
in the treasury of said corporation, subject to the payment of such delin- 
quent's proportion of prior or future losses and expenses, and the balance, if 
any remain, shall be returned to the party from whom it was collected, on 
demand, after thirty days from the expiration of the term for which insur- 
ance was made. 

In accordance with the above provision the plaintiff did, on the 
28th day of May, 1880, levy an assessment of 12^ per cent on each 
of the notes, and give due notice of the same, so that the said 
assessments became due and payable as early as June or July, 1880. 
The defendants had never paid these assessments, but had refused 
to do so. This suit was begun December 15, 1887. 

C. W. PoRTKB and P. R. BIendall, for Plaintiff, 

Geo. E. La^wbence, J. C. Baker, and F. S. Platt, for Defendanla. 

BOWELL, J. 

These notes are payable " in such proportions, and at such time 
or times, as the directors of the company may, agreeably to their 
act of incorporation, require." Said act provides that if any mem- 
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ber shall, for the space of thirty days after publication of notice, 
neglect or refuse to pay the sum assessed on him as his proportion 
of a loss, the directors *^ may sue for and recover the whole amount 
of his deposit note or notes.'' The defendants made default for 
the space of thirty days after notice in the payment of an assess- 
ment whereof notice was given in May, 1880, and they have ever 
since refused to pay the same, or any part thereof. The question 
is, has the statute of limitations run upon the notes ? The plaintiff 
claims that it has not, for that the right to sue for and recover the 
full amount thereof on defendant's default was a mere option, to be 
exercised or not at the pleasure of the company, and that the 
exercise by calling for payment of the whole was necessary before 
suit could be maintained therefof. But, treating the notes for 
this purpose as ordinary promissory notes, the case of Dawley vs. 
Wheeler (62 Vt., 674) is a full answer to this claim. There the 
note was at five months' date, with interest after, but contained a 
consent that the payee might collect it at any time by discounting 
a proportional amount of the interest paid in advance. This was 
held to be, in legal effect, a note on demand, and that the statute 
began to run upon it from the time of its delivery, notwithstand- 
ing, in order to collect it within the five months, the payee would 
have had to exercise the option of commencing suit upon it. The 
ground and reason of the holding are sufiiciently set forth in tbe 
opinion, and need not be repeated nor enlarged upon here. 

But it is said that the case at bar does not come within the rule 
that when a sum is payable in installments, and there is a stipula- 
tion that, in default as to one, all shall become due., the statute 
runs upon all from the time pf default, for that these notes are 
neither debts nor evidences of debts, but, looked at in tbe light of 
their purpose, and in connection with the charter and the by-laws, 
appear not to have been made for the absolute payment of the 
sums mentioned in them, nor for any sum, but as engagements to 
pay the proportion of losses that might belong to the makers to 
pay, not exceeding the nominal sum mentioned therein, when 
assessments for that purpose should be made; that tbe provision 
in question is a mere penalty, and not a stipulation that the whole 
notes should become actually due and payable in the event named, 
and hence that the plaintiff is guilty of no laches, and the statute 
has not run. This proposition would be important, if not con- 
trolling, if the question was whether these were to be treated as 
demand notes from their delivery, or whether an assessment would 
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be a necessary preliminary to a suit upon them, as is shown by 
Savage vs. Medbury (19 N. Y., 32), and Howland vs. Edmonds (24 
N. Y., 307), to which we are referred. But it is not controlling 
now, no matter what the precise nature of the notes is in this 
regard; for the question still is, when might the plaintiff first have 
maintained an action for the recovery of the full amount of them ? 
for from that time the statute runs. If the plaintiff chose to wait 
till the assessments were made and noticed, it could do so; but 
tbai which was optional on its part would not affect the right of 
the defendants, who might well consider the cause of action as 
accruing when the plaintiff first had a right to sue for the whole. 
That the plaintiff could have maintained an action for the full 
amount on the first default, and that, too, without demand, is 
beyond question; for from that time forth, the defendants con- 
tinuing in default, the notes became, and were in law, payable on 
demand: Jones vs. Sisson (6 Gray, 288) is authority on this point. 
It is said that it is not authority because a demand was there made 
for payment of the whole note before suit brought. But that does 
not appear, but only that a demand was made for the payment of 
the assessment, for the non-payment of which plaintiff sought to 
recover the whole. We hold, therefore, that the statute has run on 
these notes, and of course the assessment sought to be recovered 
goes with them. Judgment afSrmed. 

Munson, J., having been of counsel, did not sit. 
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ABANDONMENT. 

Constructive— EviDBNCB. -The vessel was towed into port by a wrecking 
vessel sent by the insurer in response to a request from the mas- 
ter for assistance. It was repaired, bnt the evidence was conflict- 
ing as to who ordered the repairs. Just before the stranded vessel was 
reached by the wreckers notice of abandonment was received by the in- 
surer. The policy provided that the acts of the insurer in saving the 
vessel should not be construed as acceptance of abandonment or as affect- 
ing the question of its liability, and that the insurer might iuterpose 
to save the vessel in case of failure of insured to make all efforts so to do. 

Beld, That the question of constructive acceptance of abaudoiiment was one 
of fact for the jury. 

Heldf That a certified copy of the protest of the master and crew is admissible 
as evidence against the insured as to the cause of loss when it has been 
served on the insurer and referred to in the proofs of loss. Hichelieu 4r O. 
Nav. Co. V8. Boston Mar. Co., 769. 

ACCIDENT. 

1. Death from Poison. -Death resulting from the accidental taking of poison 

is death caused by '* external, violent, and accidental means,'' within the 
meaning of the policy. Bealeyvs. Mut. Accident ^««'n, 1046. 

2. Evidence op ExternaI/— Burden op Proop. — Evidence of external in|uries 

unsupported by proof as to how they were received is admissible 
in an action ou an accident policy. The presumption is that such inju- 
ries are accidental, and not intentionally inflicted by the insured or 
another; hence, proof of external injuries resulting in srbsequent death 
establishes a prima facie case of death from bodily injuri'js, through exter- 
nal, violent, and accidental means, even though i t ba claimed that they 
were intentionally inflicted. 
vou xix.-e7. 
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Where stipalations exempting from liability for certaiu classes of injuries are 
indorsed on the policy, but not inserted in the body of it, they are not 
conditions precedent, and no presumption exists that the iignry belonged 
to the excepted classes. The burden of proof is on the company to show 
that such is the case. Cronkhite vs. Travelers Ins, Co.y 267. 

3. VoiiUNTART Exposure. — The insnred was injured by the breaking of an im- 
provised rope by which he was lowering himself from a window in order 
to escape from an officer. 

Heldy That this was a voluntary exposure to unnecessary danger within the 
meaning of an accident policy. Shaffer vs. Travelers Ins. Co., 285. 

See Occupation 2. 

ACTION. 

1. By Mobtoaoee — By Reinsubed. —A mortgagee, to whom policy to mort- 

gagor is made payable, may sue alone, where his claim exceeds the 
amount of the insurance. 
A mere contract of reinsurance creates no privity between the original in- 
sured and the reinsurer; but, where the loss or risk is expressly assumed 
by another company, the original insured may sue upon such contract as 
having been made for his beueiit. Travelers Ins. Co. vs. California Ins. 
Co., 636. 

2. Removal prom State Codrt— Waiveb of F »bfeitub-3.— When an action is 

removed from a State court to a Federal court, the action contin- 
ues the same, and all rulings made or opinions expressed in the 
highest court of the state are treated precisely as if they had been made 
in the Federal court ; otherwise, if the action in the State court be dis- 
continued, and a new action begun in the Federal court. 

Henfp, where, in an action upon a policy of insurance the supreme court of 
the state had held that certain conduct upon the part of the insurance 
company should be submitted to the jury as evidence of its intention to 
waive a forfeiture for overinsurauce, heldj that such ruling was binding 
upon the Federal court. 

A forfeiture incurred by ruuuing a ihanufacturing establishment after the 
hour allowed by the policy should be taken advantage of at the first trial 
after knowledge of the facts is brought home to the insurance company, 
or it will be considered as waived. Cleaver vs. Traders Ins. Ce., 606. 

3. Representations as to Health— Limitation. — An answer charging the in- 

sured with misrepresentations as to health in his application, without 

showing that the application was attached to the policy as required by 

the Iowa statute, is demurrable. 
Denial of liability does not permit an action to be brought before the timo 

specified in the policy when payment shall be made. 
Where the action must be commenced within six months after death of 

insured, the limitation begins to run from the time that payment must 

be made. McConndl vs. Mut. Aid Ass^n^ 817. 

4. When Transitory -Service op Notice and Proof. — 1. A contract of fire in- 

surance made in Iowa, the statutes of which state provide in what coun- 
ties an action may be bronuht on the policy, does not limit the right to 
bring an action for loss of the property to that state. The action is 
transitory in its nature, and may be brought wherever service may be 
had on the company. 

2. Section 55 of the Code, which authorized the bringing of an action 
against an insurance company in any county where the cause of action or 
some part thereof arose, is remedial, and not restrictive in its nature ; 
that is, the action may be brought where the cause of action or some part 
thereof arose, although the company has no agent in that county. 

3. Service of notice and proof of loss on a general agent of the insurance 
company is service on the company. 
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4. Held, That the proof sustains the verdict, and that there was no error in 
the record. Ins. Co, of N. A, r«. McLimans, 542. 

See Absesshent; Abbitbatiom; Bsmivolsnt Socibtt 1, 2, 11 ^ 12, 14, 15; Cabbieb; 
EtidenceT; Fobxion Compant 1, 2; Limitation 2, 4; Railboad 2, 3; Re- 
moval; Sebvcoe; Titi«e 7; Wabehoubeman. 

ADDITION. See Risk 3. 

ADJACENT BUILDING. See Agent 7. 

ADJUSTMENT. See Abbttbation; Measure of Damages 1; Valuation 2. 

ADMINISTRATOR. See Heibs; Refobmation 7. 

AGENT. 

1. Application by Bboxeb. — The policy was procured from defendant com- 

pany by an agency firm that was not authorized to act for the company, 
but frequently forwarded to it applications. A broker in behalf of the 
insured had applied to the agents for the insurance. 
Heldf That the agents having received their commission from the company 
must be held to be its agents and not those of the insured in relation to 
a misrepresentation in the application as to occupancy made by the 
broker but concerning which tney had knowledge. Indiana Ins. Co, vs. 
Hartwell, 824. 

2. Authobity of — Evidence of.— Averments in the replication, that plaintiff 

purchased the policy and claim from the insured after the loss on the 

strength of assurances from the agent that they were all right, and that 

the agent had authority to so represent, are good on demurrer. 
A soliciting agent cannot without express authority bind the company by 

admissions not contemporaneous with the act of agency. 
An averment that before obtaining the insurance the soliciting agent had all 

the fa^ts laid before him as to the title, which was alleged to be defective, 

is good on demurrer. 
Other insurance without knowledge of the agent will vitiate the policy in the 

absence of an estoppel. 
Evidence of the agent as to his power to bind the company by his admissions 

is admissible; so also is e violence as the value where such value was the 

criteria of liability. 
An expert may testify as to the value as a matter of judgment where he has 

heard the description of other witnesses, and as a matter of skilled opinion 

when submitted to him hypothetically. 
An attempt to sustain the evidence of a witness and impeach that of an 

opposing witness by attacking a part of the testimony not material to the 

main issue y^ properly disallowed. Ph<mix Ins. Co. vs. Copeland, 612. 

3. Authobity of Soliciting. — A soliciting agent, authorized to receive propo- 

sals, fix rates, receive premiums, issue and renew policies, and consent to 
their transfer when signed by an ofiBcer, has no authority to waive a for- 
feiture by admissions after a loss. Phcenix Ins. Co. vs. Copeland, 961. 

4. AuTHOittrY -Responsibility fob Acts of— Concealment. — The application 

to an accident policy was filled by the agent, who, without tne knowl- 
edge of the insured, afterwards stated his weekly income as not less 
than |100. No question on this subject was propounded to the insured, 
and the answer was untrue. 
Held, That the company was responsible for the act of its agent 
Held, That a non-disclosure of financial embarrassment, in the absence o 
inquiry, was not wrongful. 
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Contracts of insurance mast have effect like all other written contracts. 
The intention of the parties must govern and control, and when the lan- 
guage used is plain and unambiguous the intention of the parties to the 
contract must be gathered from the lan^age used therein. In such case 
the office of the court is to ascertain the language used, and then enforce it 
according to its legal effect; and when an agent's authoritv is limited, 
and the party with whom he contracts has notice of such limitation or 
want of authority in the agent, under no circumstances can the principal 
be bound beyond the agenrs authority. 

When a policy contained an express limitation on the power of agents, an 
agent has no legal riffht to contract as against the company, wi& a party 
having actual knowledge of such want of authority, so as to change the 
terms of the contract, or to dispense with the performance of any part of 
the consideration, either by parol or in writing ; and a party, by accept- 
ing a policy containing such limitations upon the powers of the agent, 
is estopped from setting up powers in the agent at the time in opposition 
to the^ conditions and limitations in the policy. 

Agents of underwriters at a distance from their principals are either general 
or special agents, possessing plenary or limited powers, depending on 
the terms of the grant of power or powers exercised with the assent of 
the principals; and the extent of their power is t-o be determined by the 
same rules that control in respect to other agencies. 

In case of a special a^ent, the assured must, at his peril, know whether the 
act relied on is within the scope of the agent's real or apparent authority. 
Sawyer v«. Eq, Accident Ins, Co.^ 711. 

5. AuTHOBiTY WHEN RECOGNIZED BT CoMPANT. — A general agent employed and 

recognized as such by a company will be so recognized by the court. 
Corporations necessarily act through agents ; and when they have pub- 
licly held out as such, and their acts recognized, tliey will not be per- 
mitted to repudiate their authority. Citizens Fire Ins. Co. vs. Parker, 95. 

6. CoiocissioNS ON RENEWAiiS.— The contract between the a^ent and company 

was for a year, and stipulated for the payment of commissions on renewal 
premiums when the premiums should have been paid to the company. 
Held, That its prior torniination by mutual agreement did not terminate the 
rig^ht of the agent to renewal premiums. Hale vs. Brooklyn Life Ins. Co., 

7. Consent TO Adjacent Building. — An agent controlling local agencies, ex- 

amining risks and passing on them, and using letter-heads designating 
him as general agent, with knowledge of the company, had authority to 
bind the com{>any by his knowledge and consent t-o the erection of an 
adjacent building. Louisville Underwriters vs. Durlandy 850. 

9. Inspector or FoREiaN Company. — The Code of Alabama provided that any 

person who inspects any risk or does any other thing m " making a con- 
tract of insurance '' shall be held to be an agent of a foreign company. 
Held, That this did not apply to one making an inspection of a risk already 
written. Ex Parte MoUnsony 808. 

10. RbsponsibiIiITy fob Policy oi^Insolvent Company. - Plaintiff applied to the 
agents for insurance, directing them to return his money if they could 
not give him a good policy. They sent a policy in a company' which 
had not complied with the state laws, and which proved insolvent. 

Held, That the agents in undertaking an unlawful business guarantied the 
solvency of the company to the extent of the capital required by the 
statute of the state, and must respond to the insured for the losfl. Mor- 
ton vs. Hart, 347. 

11. Waiver of Premium by in Case of Lapse.— When a life insurance 
policy has become void through a failure to pay the stipulated pre- 
miums, and the policy provides that agents are not authorized to 
make, alter, or discharge contracts, or waive forfeitures, or to receive 
premiums in arrears, except upon a written application in pre- 
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scribed form for a revival, which must be acted ou by the company itself, 
it is error fur the court to refuse to charge the jury that a collecting agent 
had no power to waive the forfeiture, or to bind the company by receipt 
of the premiums in arrear, without any application for revival, and for the • 
court to charge that payment bv the assured, and receipt by the agent, 
of the premiums in arrear, for the purpose of revival, would warrant a 
recovery on the lapsed policy ; there being no evidence that the agent 
actually ])0S8es8ed, or ever before attempted to exercise, the power to 
waive a forfeiture or receive a lapsed policy. Metropolitan Life Ins, Co. vs. 
McGraih, 475. 

12. Waives of Paoois. — A mere local ageut has no authority to waive proofs 
of loss, and testimony of a conversation between him and the insured for 
the purpose of showing such waiver is inadmissible. Especially is this 
the case where the policy stipulated that no verbal agreement should be 
binding and that any agreement to be valid must be indorsed on the 
policy. 

The general agent and adjuster, in a conversation with insured, disputed the 
estimated value of the property, and offered a certain sum which was re- 
fused ; the insured was thereupon told, in substance, that he must seek 
his remedy according to the torms of the policy. 

Held, That this was not a waiver of proofs of loss. Especially was this the 
case where the policy stipulated that no action preliminary' to an adjust- 
ment to ascertain the amount of a claim shall be deemed a waiver of any 
of the rights of the company. Knudson vs, Hekla Fire Ins. CCy 235. 

See Application ; Appraisement ; Cancellation ; Bbokeb; Elevatob ; Incum- 
BBANOE 2; Insolvency; Keeping 1;> Obal Contract; Pbaotioe 1; Pbemium 3, 
4; Pbemium Note 2; Pboofsop Loss 9; Receiveb; REPOBMATtoN 5, 6, 7; Risk 
2; Skbviob; Stjbety; Title 8; Use 2; Vac:ant 1, 4. 

ALTERATION. See Repaibs. 

APPLICATION. 

1. CONSTBUCTION OF WaRBANTISS — EFFECT OF VaEIANCE FBOM RePBESENTATIONS — 

Knowledge of Agent. — The policy provided that it was based on the 
'^ representations'' in the application, every statement of which *4s 
hereby specifically made a warranty and a part hereof 

Beldf That in case of ambiguity the construction must be in favor of the in- 
sured, and the statements in the application must be construed as repre- 
sentations and not warranties. 

Heldy That an immaterial variance in the age or value or size of the build- 
ing did not avoid the contract. 

Heldy That statements as to value of buildings and land were mere expressions 
of opinion. A representation as to the value of one building would not 
affect recovery on another where each was covered for a specific amount. 

An allegation that the house was occupied when insured and afterwards 
became vacant, setting out a copy oi the application and denying any 
mistake in the policy, states a good defense. 

Where the agent is informed by the applicants that they cannot give him 
the data, but if he can fill up the application from other sources the pol- 
icy will be taken, and is signed in blank and filled up by the agent with- 
out reading the contents to the insured, the company will be responsible 
for false statements. Sogers vs, Phwuix Ins. Co.j 492. 

2 False Answebs bt Agent. — Where the insured gave honest answers to the 
questions in the application, and the authorized agent who filled it 
inserted false answers, the company is responsible. CPBrien vs. Home 
Benefit Society, 381. # 
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3. AIlSREPRB^lSNTATIONS AS TO HbALTH — EVIDENCE OF MeDIC%L EzAMINEB. -The 

defease was that the insured had falsely represented in his application, 
which was part of the contract, that he had never been afflicted with 
asthma or blood-spitting, and had never apnlied for insurance and been 
rejected. The medical examiner, who was the physician of the insured, 
testified that he had filled in the answers from his own knowledge in part, 
after information of the previous rejection of the insured by another 
company on account of astnma, and that some eleven years previous the 
insured had suffered from temporary lung trouble, and had spit blood. 

Heldy That the question whether the physician filled in the application upon 
his own responsibility rather than from information obtained from the 
insured was for the jury. If so, the company was not in a position to 
allege that the answers were untrue. 

Hdd, That the previous application of insured for membership in another 
society, and pretended endorsement of rejection thereon by the medical 
examiner, was not competent evidence of the fact of such rejections. 
Pudritzky t'». Supreme Lodge, 63. 

. Misstatements by Agent— Warranties. — Where the application is filled by 
the agent from his own knowledge of the facts and not fh>m any infor- 
mati(m given by the applicant, who was illiterate and signed without 
knowledge of the contents, the policy will not be avoided by misstate- 
ments as to value, distances, and incumbrance 
Where the policy is based on ^'representations'' in the application, the state- 
ments in which are made '' warranties," the statements will be treated 
as representations only. Phixnix lus, Co. V8. Golden^ 560. 

.7. Other Insurance in Case op Co -oPERATrvES— Statement of Agent — Evidence. 
—In the application lor a policy of life insurance, the question was 
propounded whether the applicant had any other insurance on his life, to 
which the insurance company's agent wrote the answer ** No other," aher 
being informed by the applicant that he held certificates of membership 
in certain co-operative societies, which, the agent told him, were not con- 
sidered insurance. There was a condition expressed in the policy that if 
any of the statements in the application were untrue the policy should be 
void. Laws Iowa, 1880, c. 211, entitled ''An act relating to insurance 
and fire insurance companies," provides that "any person who shall here- 
after solicit insurance, or procure applications therefor, shall be held to 
be the soliciting agent of the insurance company * * * issuing: a policy 
on snch application, « * * anything in the application or policy to the 
contrary notwithstanding." Held, That the act of the agent in making 
such answer was the act of the company, which was thereby estoppe<l to 
say that insurance in co-operative societies was insurance of the kind to 
which the question referred. 

Evidence as to what kind of insurance was intended by the term iu such 
question is not excluded by a provision, which is made a part of the con- 
tract, to the efiect that none of the terms of such contract can be modified, 
nor any forfeiture under it waived, except by an agreement in writing, 
signed by the president or secretary of the company. Continental iXfe 
Ins. Co. r«. Chamberlain, 155. 

6. Kbsponsibiuty op Agent.— Where the insured gives true answers to the 

questions in the application, and an authorized agent who fills \\\t the 
application inserts false answers, the company is responsible. G^Brien 
t*». Home Ben. Society, *215. 

7. Responsibility op Agent.— The application was filled up by a canvasser of 

the company who had limited powers. He omitted answers to several 
questions, and the applicant signed the docnment in that incomplete con- 
dition. Subsequently the answers in regard to value, incumbrance, and 
ownership were filled in, which answers were sworn by the insured to be, 
as to him, faise and fraudulent. 
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Held^ That an a^rent who is authorized to aolicit and take applications for in- 
surance mu8t be regarded ao ai^ting within the scope of liis authority in 
pre{)aring such amplications, and if in so doing he fraudulently inserts 
false answers to interrogatories without the knowledge or fault of the 
applicant, the company giving such agent employment must suffer, and 
not the insured. Phcenix Ins. Co, V8. Stark, 208. 

8. Statement as to Wound. — In the application which was a warranty, the 

insured stated that he had not received any wound, hurt, or serious bodily 
injury. It appeared that about a year previous while fencing, he had re- 
ceived a blow from a foil on the throat which produced an internal abra- 
sion in the windpipe, from which he raised a little blood at the time and 
was confined to his bed a few days under medical attendance, but which 
left no evil consequences. 
ffeld, That this was not a hurt, wound, or serious bodily injury within the 
policy. Bancroft vs. Home Ben, ^m'm, 468. 

9. Warranty— EviDBNCE. — The insured warranted that his answers to the 

medical examiner should be true. 

Heldf That this was not a warranty that the answers as written down by the 
examiner were true, and would not justify instructions to that effect. 
But a failure of the insured to correct such answers, with knowledge that 
they were incorrect, will estop the plaintiff from disputing them as written. 

Evidence is admissible to show that the ap])licant was told by the agent that 
assessment societies were not referred to in an inquiry as to other appli- 
cations for insurance. Equitable Life Ass^e Society ra. Hazehoood, 194. 

10. When Ftlled by Aqbnt. — Where the agent, authorized to solicit insur- 
ance, receive premiums, and deliver policies, fills up the application and 
signs the name of the insured without his knowledge or consent, the lat- 
ter is not responsible for untrue answers which he did not make. 

When the complaint sets up a copy of the application, and the answer alleged 
its falsity, to which it was replied that the plaintiff did not sign it, the 
fiiilure to demur to the reply waived any admission in the complaint that 
the application was that of the plaintiff. State Ins, Co. vs. Taylor, 966. 

11. When PtLLBD by Agent. -The agent of an insurance company, who is au- 
thorized to procure applications for insurance and to forward them to the 
company for acceptance, is the agent for the insurer, and not of the in- 
sured, in all that he does in preparing the applications, or as to any rep- 
resentations as to the character and effect of the statements so made. 

Where it appeared that the insured was unable to read and write, and the 
application was made out by the agent of the inwurance fompany, who 
testified that he read it over to the insured, while the latter testified 
that the agent did so read it, and he had no knowledge of its contents, 
there being thus a conflict of evidence on this point, and the jury having 
fonnd for the plaintiff, held, that if the insured was not aware of the con- 
tents of the application, he would not be bound by statements therein. 
State Ins, Co. rs, Jordan, 657. 

See AoBNT 4; Benevolent Society 8; Incumbrance 2; Premium 5; Premium 
Note 7; Representation. 

APPORTIONMENT. 

1. On Scheduled Risks. —The poli'^y was for $3,000 on 21 pieces of speci- 
fically valued property in a schedule having an aggregate value of f90,- 
000, and insured one thirtieth part of each of the sums named. It pro- 
vide<l that the company should not be liable for any greater proportion 
of the loss on any property described that the sum thereby insured bore 
to the whole sum insured, whether by specitio policies or otherwise. 
The total insurance on the property was $6'i,000, and the loss was |51,000. 

Held, That the company was liable for one-thirtieth part of the 'value, and 
not one-thirtieth part of the loss. Ill, Mutual Ins, Co, vs, Hoffman, 663. 
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2. Proporti nal Poucy — Evidence. — Where several policies are taken out in 
different companies, without any relation to each other, on the same 
property, they are independent contracts, and the policy in one company 
cannot be received in evidence to explain or vary what is contained in 
the other. 

When property is valued at |90,000, and an insurance is effected on 1-36 of 
said amount, and there is a total loss, the company is responsible for the 
amount insured, $2,500, upon which it received a premium. The policy can- 
not be construed to mean that the insurer is liable only for 1-36 of the 
loss. Westinghouse Electric Co. vs. Western Asf^e Co., 309. " 

See ViULUATioN 2. 

APPRAISEMENT. 

When Wrongful Evidence.— According to the terms of the policies, if the 
insured, and the agent of the insurer present to adjust a loss, 
should be unable to agree, the former was to deposit with the 
a^ent $10 to pay the expenses of an appraisement of the lo.s8, and 
the agent was thereupon to appoint three appraisers, who should 
immediately repair to the field where the loss occurred, and ap- 
praise the loss or damage. Held, That an appraisement without notice to 
the insured of the appointmeui of appraisers, and of the time when they 
were to make the examination, was void. 

An affidavit of the president of the defendant, made to procure a continuance 
in this action for the ab.seuce of a witness, is competent evidence against 
this defendant that the witness was agent of the defendant, and had 
authority from it as stated in the affidavit. Schreiher vs. German- American 
Rail Ins. Co., 730. 

See Arbitration. 

ARBITRATION. 

1. A Condition Prbcbdest— Waiver of. — Where the parties have stipulated 

for an appraisement of amount of loss as part of the proofs, such stipu- 
lation is a condition precedent to right of action. 
To constitute a waiver, the acts relied on must amount to a denial of liabil- 
ity, or refusal to pay the loss. An inspection and partial adjustment, an 
offer to pay a certain sum in satisfaction, and the acceptance of an in- 
ventory of lost or damaged goods, is not a waiver of appraisement. Scot- 
tish Union «f Nat. Ins. Co. vs. Clancy, 68. 

2. Right of Action. — A policy of insurance provided that, in case differences 

should arise touching any loss, the matter should, " at the writ- 
ten request of either party," be submitted to arbitrators, whose 
award should be binding as to the amount of the loss, but not 
as to the company ^s liability ; also that no suit or action against 
the company for any claim under the policy should be sustainable 
in any court of law or chancery until after an award should be 
obtained, fixing the amount of such claim, ^'iu the manner above 
provided." Held, that it was not necessary for the assured to re- 
quest an arbitration, and, where none had been requested by the com- 
pany, he might maintain his action without an award having been made. 
When the words employed by an insurance company in a policy, of themselves, 
or in connection with other language therein, or in reference to the 
subject-matter to which they relate, are susceptible of the interpretation 
given them by the assured, although in fact intended otherwise by the 
insurer, the policy will be construed in favor of the assured. Wallace rs. 
German- American Ins. Co., 623. 

3. Validity op Stipulation in Care of Total Loss.— 1. Where, In an in- 

surance policy, the amount of the loss is made payable sixty doys 
from the date of the adjustment of a claim, and the method of 
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adjustment provided for in the policy in respect to the '^ damage to the 
]>Toperty " is, in case the parties are nnahle to agree, hy appraisement of 
arbitrators, to be selected iu the manner therein provided, and the de- 
cision of a majority is made ** binding and conclusive as to the amount of 
such loss or damage, but shall not decide the validity of the contract, or 
any <][nestion except the amount of such loss or damage," held, that such 
provision is valid, and a prerequisite to the right to institute a suit on 
the policy. 
2. The language of the policy in question considered, and held to contemplate 
an appraisement in the manner pointed out in the policy of the loss or 
damage suffered by the assured from the total as well as partial destruc- 
tion of personal property covered by the policy. Gasser vs. Sun Fire Office, 
243. 

4. Waiver of. —When Invalid. — A stipulation for arbitration is not a condition 

])recedent, and if not demanded within sixty days, and after right of ac- 
tion has accrued, it is waived. 
When the proofs of loss showed a loss of $2,000, it is too late after such 
waiver to claim that the sum was intended only as the proportionate 
part due from the defendant and to prove a total loss in excess of f2,000. 
Hut a stipulation for arbitration which does not provide for the number 
or manner of appointing appraisers is t/oo vague to be valid, and does not 
prevent the proof of the actual amount lost. Case vs, Mfrs^. Ins. Co., 328. 

5. What IS Sufpicient Offbb and Refusal.— The policy stipulated that differ- 

ences arising as to the amount of damage should be submitted to arbi- 
tration at the written request of either party, each to choose an arbitra- 
tor, and the award should be conclusive as to the amount or as to 
anything submitted, but should not decide the liability of the company, 
and that no suit should be sustainable until after such an award. 

Held, That the provision was not against public policy and would be sus- 
tained as to the amount of damage. 

Held, That the offer of a certain sum in settlement by the adjuster and its 
refusiil by the insured constituted a difference within the meaning of the 
policy. 

Held, That a letter embodying a formal request for arbitration was a sufficient 
written request. 

Held, That the refusal of the insured to sign a written agreement to arbitrate 
according to the terms of the policy, on the ground that it did not include 
a finding as to the liability of the company, was a refusal to arbitrate, 
which justified a denial of liability conditioned on such refusal, and such 
denial was not a waiver of the company's right to arbitration. Pioneer 
Mfg. Co. vs. Phamix Ins. Co., 408. 

6. When Stipulation will be Enforced.— The policy provided that, in case 

of differenre as to the amount of loss or damage, it should be submitted 
to arbitrators, at the written retiuest of either party, whose award should 
be binding as to the amount of loss, and until such appraisal was per- 
mitted the loss should not bo payable; also, that the company reserved 
the right to take the whole or any part of the insured property at its ap- 
praised value. 

Held, That the stipulation not ousting the Jurisdiction of the courts was 
valid and a condition precedent. 

Held, That the party seeking enforcement of the policy must show that he 
has done all within his ]>ower to carry such an agreement into effect. 

Held, That, where the question, whether such request for arbitration had been 
made and refused, depended wholly on the correspondence between the 
parties, it was a question of law. 

Where the correspondence showed explicit and repeated requests for submis- 
sion on the part of the company, and a persistent refusal on the part of 
the insured, unless the legal powers or the appraisers were defined in 
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advance, and that the insured finally against the protest of the company 
sold the goods hefore an award was made, no action could be maineained 
on the policy for recovery of loss or damage. Hamilton V9» X. ^ jL. ^ G. 
Ins. Co., 865. 

See Appbaisembnt; Measure of Damages 1; Proofs of Loss 2; YALUEO-PoiiicT 

Law 2. 

ARSON. 

Degree of Proof.— Where in a civil action a criminal act is charged (as ar- 
son) the authorities are in conflict upon the question whether the rule 
applicable to a crimiual prosecution or that applicable to a civil suit 
should prevail in respect to the degree of proof required. Germania Fire 
Ins. Co. vs. Elewer, 126. 

See Mortgage 1. 

ASSESSMENT. 

1. Action to Compel. — The policy o^f au assessment company provide<l that 

the beneficiary should receive not to exceed $3,000, provided the assess- 
ments on the policies in force at the time of death amounted to that num. 
It was alleged that ouly $1,00V had been paid and payment of the bal- 
ance was refused, and that plaintiffs were ignorant whether an assess- 
ment had been made, and the company was called on to state the num- 
ber of members and amount collected. 

Held, That the policy was entitled to a separate assessment, and an answer 
which simply stated a round sum assessed on nine policies and prorated 
between them where it appeared that more had been collected than was 
sufficient for the payment of each, was evasive and insufficient. 

Held, That the partial payment within a year takes the ca«e out of an agreed 
stipulation that suit shall be brought within the year. 

Held, That where the suit was in equity and neither party move<l t-o transfer 
it to the law docket, the court was entitled to render judgment according 
to the rights of the' parties. Ky. Mut. Security Fund Co. vs. Turner, 565. 

2. Form of Action. — Where a benevolent society promised to pay a claim from 

the death fund, and if not sufficient to make an assessment, and no as- 
sessment was made, an action at law for the amount will be sustained ; a 
resort to equity to compel an assessment is not necessary. Darrow vs. 
Family Fund Soc, 220. 

3. Form of Action— Measure of Damages. — Where a benefit society stipulates 

to pay such amount as may be secured by an assessment not exceeding 
a certain sum, and neglectH to assess, it is not necessary to resort to 
equity to compel an assessment, an action at law may be maintained for 
damages caused by breach of contract. 
The measure of such damages is the amount which, according to the evidence, 
the assessment might have been expected to produce. O'Brien vs. Home 
Ben. >^oc., 215. 

4. In Case of Insolvency. — The company became insolvent and a receiver was 

appointed, who, under the advice of the court, made an assessment for 
more than twice the ascertained liability of the company and proceeded 
to collect the same. The findings are nnder the statutes of Michigan. 

1. A title to an act which reads ** An act to provide for the incorporation of 
mutual fire insurance companies and defining their powers and duties " is 
sufficient to embrace provisions for winding them up. 

2. The statute makes the assessment prima facie evidence of the regularity of 
the proceedings, but being made ex parte, defendant may contest, hut 
must bear the burden of proof as to excess or irregularity. 

3. As some of the members were probably irresponsible, and conld not be 
compelled to respond, the amount assessed was not excessive. 
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4. If by reason of the irresponsibility of a member, or for any other cause, the 
assessment laid upon him is uncollected or uncollectible the responsilile 
members must make good the deficiency. 

5. Costs were properly awarded, and may be collected along with the assess- 
ment 8ue<l for. Wardle vs. Toxonsend, 3. 

5. Measure of Damages. —The certificate provided that the beneficiary should 

be eu titled to receiye 80 per cent of an assessment to be levied anil col- 
lected on the death of the member. 
Held^ Tliat when the company refuses to make an assessment, denying liability, 
an action at law may be sustained, and the plaintiff is entitled to recover 
substantial danuiges where it appears that an assessment mi$rht have 
yielded a substantial sum. Jackson vs. N. W. Mut. Jielief Ass*n, 989. 

6. Measube of Damages.— Where the company fails to make an assessment as 

it Hgrees to do in the certificate and by-la\^, an action at law can be 
maintained for damages resulting from such failure. 
The measure of such d<amages is the sum which according to the evidence an 
assessment would have produced for him, and is a question for the jury. 
O'Brien rs. Home Ben. Society y 381. 

7. Of Pbemium Note— Failube of Notice. — The policy of a mutual company 

provided that in case of neglect for thirty days after notice to pay any 
assessment on the premium note, it should be void until such payment 
was made. 
Heldy That the ])rovision did not apply to an assessment of which notice was not 
given until after the destruction of the property by fire. Seyk vs. Millers 
Nat. Ins. Co., 52. 

8. Waiver of Payment — Measure of Recovery.— The pleadin||^ of a waiver of 

alleged non-payment of assessments is not an admission of such non- 
payment and not inconsistent with, a denial of n«»n -payment. 
The burden is on the company to prove non-payment. 

The demand for and retention of dues is a waiver of the non-payment of pre- 
vious dues, althougl) the company was not aware of such previous non- 
payment. 

An undertaking to pay the amount of assessments collected up to ^,000 does 
not justify a judgment for the maximum amount. The judgment should 
direct the assessment or the payment of so much as may be collected. 
ToWn vs. Western Mut, Aid ISoc., 849. 

9. What is Sufficient Notice of. — The charter of a mutual company i)ro- 

vided that the managers, when they made an assessment, should i>ub- 
lish it, and the members should within sixty days thereafter pay their 
assessments, also that public notice of this clause should be given when 
advertising an assessment. 

Held, That notice by advertisement in a newspaper is the only kind required, 
and when such notice is sufficiently advertised in the territory within 
which the policies were issued, members are liable to the penalty attached 
to non-payment. Fa. Training School vs. Indep. Mut. Fire Ins. Co., 88. 

See Benevolent Society I, 7, 11, 15; Foreion Company 1; Insolvency; Payment. 

ASSIGNEE. 

Of Homestead Lien.— ITie Texas constitution, declaring invalid liens except 
for purchase money or improvements on homesteads, will not prevent 
recovery of insurance money by the assignees of such liens and accom- 
panying policy given aa security for notes. Parks vs. Hartford Fire Ins. 
Co.,* 364. 

Bee Insitrablb Interest 5. 
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ASSIGNMENT. 

1. Intebest of Assignee.— M. insured his life and R. paid the premiums on the 

policy and obtained an absolute assignment from M. M. died and B. 
collected the policy and claimed it as his own. M.'s administrators 
then claimed the policy as part of his absets and liable for his debts. 
Held, that the assignee of a life policy is entitled to its proceeds only to the 
extent of his insurable interest, which in this case was limited to ad- 
vances made for premiums, but, as Moore's estate was solvent, R. was 
allowed to retain another debt which M.'s estate owed him. Roller vs. 
Moore* 8 Admr^s, 39. 

2. Payment op Poucy in Case op Advebse Claim— Constbuction of Ninety Days 

Clause. — Saeger assigned his policy to D., who assigned it to S., who as- 
signed it to N.. Afterward Saeger died, and N. made proofs and the 
company paid by a negotiable note. Seven days after such payment the 
wife of Saeger gave waMten notice that sbe claimed the proceeds of the 
policy, the company pleaded payment and cancellation of policy. 

S., as agent of N., wrote the company urging early payment, and Mrs. Saeger 
claimed that this letter was a notice of an adverse claim. Held, That it 
was not such notice. H^ldj That Mrs. Saeger had nothing to do with the 
proofs furnished by N., but must stand upon her own adverse claim. 

A policy agreement to pay within ninety days leaves a company to determine 
how much within that period it will pay, but does not bind it to wait 
the ninety days. 

A company is justified in settling a loss with a claimant who prima facie has 
a regular title to the policy and makes proper proofs of death, and the 
burden of showing the existing of a defect which does not appear on its 
face will rest upon the one who attacks the prima facies. Home Mutual 
Ins. Co. V8. Saeger, 85. 

See Benevolent Society 4; Mobtoaoe 4; Pleading 1; Title 5. 
BAILEE. 

Insurance as his Own. —Where an agricultural implement dealer, having in 
his possession a stock of goods, some of which aie his own and some are 
held by him for sale on commission, obtains insurance thereon in his own 
name, and no fraudulent concealment or other fraudulent intent is al- 
leged, tlie policy is not necessarily void : and, under the circumstances 
oithis case, he may recover the value of his own goods destroyed bv fire, 
not exceeding the amount of bis policy. St. Paul F. ^ M. Ins. Qt. r«. 
Kelly, 6ia 

BARRATRY. 

Liability for — Evidence of — Expebt Medical Testimony. —The policy written 
by the Portland Lloyds covers barratry of the mariners, but not of the 
master, when the insured is an owner of the vessel. 

In a suit upon such policy, it is not necessary to negative in the declaration 
the limitation clause, which exonerat'OS the subscribers from liability 
beyond the contributed capital paid in and the undivided premiums. 
That IS a matter to be used in defense. 

As bearing upon the seaworthiness of a vessel engaged in the coastwise trade, 
it is competent tor the master to testify, in relation to the selection of his 
mate : *' I had every reason to suppose the man was sufficient for a coast- 
ing mate. I believed at the time he was capable.'^ 

The master of a ship, who is a part owner, may be guilty of barratry towards 
his co-owners, so as to avoid a policy of insurance, written in their favor, 
that does not cover the risk of barratry of the master. 

A marine policy covers negligence of the master and mariners. 

A verdict will not be disturbed when the evidence sustains it, and shows that 
the stranding of a vessel did not result from the barratrous acts of the 
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master, bnt rather from his irresponsible condition, occasioned by tem- 
porary insanity^ resulting from exposure, potent drugs, loss of sleep, or 
excessive drinking of liquors, or by all of tnem combined. 

The conduct of the mate in .not assuming command when the master thub 
became incapacitated is excusable upon the ground of erroneous judgment 
of his duty. 

Semhle, That barratry of the mate, upon whom. the command of a ship de- 
volves by the incapacity of the master during a voyage, will not avoid 
insurance covering barratry of mariners, but not that of the master. 

Htld^ That the statements of the master as he was about to go below at the 
end of a storm, giving his reason therefor, are admissible as a part of his 
act ill relinquishing command of the deck for the time being. 

The testimony of an experienced seaman relative to proper measures which 
should be taken to prevent stranding is competent as bearing upon the 
proper navigation of a vessel, a question wholly for the jury to consider. 

The opinion of a physician, called as an expert, who has not made a special 
study of mental diseases, may be excluded iu questions of insanity. Rut- 
chins r«. Fordy 589. 

BENEFICIARY. See Benevolent Society 8. 

BENEVOLENT SOCIETY. 

1. Action Against Non-payment of Assessment. — Where the constitution of a 

benevolent society provides that the decision of the board of directors re- 
regarding the payment of claims is final, no suit can be instituted on a 
claim rejected by the board in the absence of fraud or mistake. 
Under a provision in the by-laws that, if a member fails to pay an assessment, 
he shall cease to be a member, and his name shall be stricken from the 
roll by the secretary, failure to pay forfeits membership, though the sec- 
retai^ omits to strike his name from the roll. Rood vs. Railway Pastfenger 
^ Freight Conductors^ Mut. Ben. Ass'ii^ 975. 

2. Action in Case op Several Interest. — The persons designated as the F Club 

each procured a certificate payable tothimself or his designated beneficiary, 
and to the other membei-s of the club, share and share alike, the sum of 
15,000. 
Heldf That the interest being several, though the language of the promise was 
joint, separate actions could be maintained by the individual benefi- 
ciaries, and an action was properly brought to recover his share in the 
name of a single beneficiary. Einmeliith vs. Home Benefit Ass*n, 1012. 

3. As an Insurance Company. — In quo warranto pri>ceediugs to determine 

whether an alleged benevolent society was an insurance company doing 
business contrary to law: 
Held, That an insurance company is a mere business venture, whose dominant 
feature is to grant indemnity against loss for a pecunisry consideration, 
but the underlying feature of the benevolent society is not to indemnify 
against loss but to provide a fund from the accumulations of its members, 
for their relief in case of misfortune. Commonwealth ts. Equitable Benefit 
Ass'n, 340. 

4. Assignment Without Interest — Change op Certificate— Rights op Divorced 

Wipe. -The rules of a benevolent society directed that the insurance 
should be paid to the family of the member, or as he might direct. For 
a consideration it was assigned to one having no insurable Interest. 

Held, That the assignee could claim only for the sums expended by him with 
interest. The remainder belonged to the heirs of the insured under a rule 
of the society where no beneficiary was designated. 

Held, That the case was not affected by a surrender of the original certificate 
and the substitution of a new one to the assignee. 
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Held, That a divorced wife could not claim au interest in the fund. Schon- 
field V8. Turnery 238. 

5. Change of Beneficiabt. — A provision in the constitution of a benevolent so- 

ciety, prescribing the method which must be adopted in changing a bene- 
ficiary, is part of the contract, and an atteiAp ted change by will, not in 
conformity therewith, will not be effectual. 
But acquiescence of the original beneficiary in such method of change by 
will, and her inducing the insured to rely upon such acquiescence, will 
estop her from claiming a s beneficiary. Hainer vs. Iowa Legion of Honor, 841. 

6. Change of Beneficiabt. — [n cases of policies of insurance or benefit cer- 

tificates issued by mutual benefit societies, the beneficiary has no 
vested interest in the certificate until the death of the insured member. 
Up to this time the insured may change his designation of beneficiary at 
will, and against the consent of such beneficiary. 

The general rule that the insured is bound to make such change of benefic- 
iary in the manner pointed out by the policy and by-laws of the associa- 
tion is subject to three exceptions : (1) If the society has waived a strict 
compliance with its own rules, and, in pursuance of a request of the 
insured to change his beneficiary, has issued a new certificate, the orig- 
inal beneficiary will not be heard to complain that the course indicated 
by tlie regulations was not pursued. (2) If it be beyond the power of 
the insured to comply literiuly with the regulatious, a court of equity 
will treat the chaiige'^ as having bton legally made. (3) If the insured 
has pursue<l the course pointed out by the laws of the association, and 
has done all in his power to change the beneficiary'-, but, before the new 
certificate is actually issued, he dies, a court of equity will treat such 
certificate as having been issued. 

Plaintiff had issued a certificate upon the life of K., in which his aunt was 
named as beneficiary. Five days before his death, he made a written 
request for a change in his certificate in favor of his father, in the form 
prescribed by the by-laws, stating that the original certificate was in 
the hands of his aunt, and that he could not make an actual surrender 
of such certificate. This request for a change was delivered to the com- 
pany in the usual manner, but, before the certificate was made out, the 
insured died. Plaintiff filed a I4II of interpleader, and paid the money 
into court. Prior to the execution and delivery of this request, the 
insured had handed to his aunt, the beneficiary, another similar request 
for a change of designation in favor of his father to the extent of two- 
thirds of the certificate. She had agreed to see that this change was 
made, but subsequently refused to do so. Held, that she was estopped to 
claim that the change of beneficiary was invalid by reason of the non- 
surrender of the original certificate and the failure to issue a new one, 
and that the father was entitled to two-thirds of the amount. Supreme 
Conclave vs. CapeUa^ 600. 

7. CoNSTBUcnoN AS TO ASSESSMENT.— A benevolcnt society had created a special 

department for those over 75 years of age by an amendment to its by-laws, 
whose members were to be separately assessed, in order to re-insure an- 
other organization. But no such department was recognized in the certi- 
ficate of a re-insured member. 
Held, That a finding that the benefit of the certificate of insured was not 
restricted to assessments upon members of the special department was 
just, and such a finding would not be disturbed. Old Wayne Mutual lAfe 
Ass'n vs, Nordhy, 793. 

8. Construction of Charter — Misrepresent ati >n as to Relationship in Appli- 

cation. — A benevolent society was organized under the statute of Massa- 
chusetts for the purpose of assisting widows, orphans, or other relatives of 
deceased members or persons dependent on sucn members, and its object 
was declared in its charter to be, to establish a benefit fund from which 
payment shall be made to the family, orphans, or dependents, as the mem- 
ber may direct. 
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Heldf That the decisions of the Massachasetta courts are controlling as to the 
meaning of the statute in other states. 

Heldf Tliat no person not falling within the classes designated could claim 
the henefit. 

The meraher agreed in his application that any untruthful or fraudulent 
statement or concealment should forfeit all rights. The member stated 
in his application that the beiieticiary was his niece, whereas she sus- 
tained no such relation. 

Held J That the mere election of the parties to regard each other as uncle and 
niece would not justify the representations. 

An officer of the society whose duty it was to see that the applications were 
filled, hut not to pass on the propriety of the filling, bad witnessed the 
application and had incidentally heard that the represented relationship 
did not exist, but had no personal knowledge on the subject. * 

Held, That the society was not chargeable with such knowledge on the part 
of the officer as estopped it from setting up the false representation. Su- 
preme Council t?«. Gi'eeh, 12. 

9. Effect of Diyobce — Change of Bbnefioiary.— 1. Where the common law is 

in force a divorce a thoro et mensa does not change the pn)perty rights 
of the parties. Its only effect is to ccmiT»el the parties to live apart, 
and to deprive the husband of his control over his wife. 

2. A divorce from the bond of mairimony puts an end to any right which 
either has acquired in the property of the other by the marriage, unless 
its effect is restrained by statute. 

3. Where a corporation is organized under a statute authorizing the forma- 
tion of corporations to accumulate a fund to be paid to the widows and 
children of deceased members, neither the corporation, nor a member, 
nor the two combined, can divert any part of the fund from those for 
whose benefit it was accumulated. 

4. A contract made by a benevolent corporation with a member cannot be 
enlarged or changed except by the consent of both contracting parties. 

5. Where the contract made by a benevolent corporation with a member 
provides that the member shall not change his beneficiary without the 
surrender of his certificate and the consent of the corporation, the bene- 
ficiary cannot be clianged, except in the manner provided for in the 
contract. Supreme Council vs. iytnitk, 94B. 

10. Interest of CHirj> as Beneficiabt. — The constitution and by-laws of a 
benevolent society show that the design was to benefit the entire family, 
and there wan no charter authority for naming the beneficiary. The in- 
sured applied for insurance for the benefit of his children named, but the 
certificate was payable to the children generally, without naming them. 
Held, that a child subsequently bom is entitled to share. Thomas vs. 
Leake, 759. 

11. Levy of Assessment. — The contract of a benevolent society stipulated to 
pay the sum named from the d^ath fund, but provided that whenever 
the death fund should be insufficient to meet ^existing claims, an assess- 
ment should be levied upon the entire class of membership. 

Held, That in case of deficiency in the death fund, it was the duty of the 
society to levy the a.ssessment, and upon failure to do so it is not neces- 
sary to bring a suit in equity, but an action at law will be sustained to 
compel payment. Darrow vs. The Family Fund Society, 554. 

12. Mandamus TO CoBCPELAssEsssfENT.— Mandamus will not lie to compel pay- 
ment of an assessment from an incorporated lodge of Michigan at the 
instance of a supreme lodge outside the state and not subject to its laws, 
nor can the latter enforce penalties for nonpayment. Lamphere vs. 
Grand Lodge, 767. 

13. Non-Payment of Assessment — Right to Reinstatement. — The by-laws of 
a mutual benefit association provided that the failure of a mem- 
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ber to pay an aesessment iiritliin thirty days from the mailing of no- 
tice '^ shall be accepted and taken as sufficient evidence that the party 
has decided to terminate his connection with the association, which con- 
nection shall thereupon terminate, and the party's contract with the as- 
sociation shall lapse and be void ; * * ^ or, for valid reasons to the 
officers of the association (such as failure to receive notice of the assess- 
ment), he may be reinstated by paying assessment arrearages." The 
association mailed a notice of assessment to the insured, who seven days 
before expiration of the thirty days was rendered insensible from a stroke 
of apoplexy, from which he died four days after the thirty days expired. 
On the day of his death a second notice was received : '*'Certificat« for- 
feited for non-payment; may be renewed by immediate payment, if in 
good health." Reldy that the contract had conditional life after expira- 
tion of the thirty days, which continued until it should be ascertained 
whether the insured had sufficient excuse for his failure to pay ; and his 
affliction, coupled with his intention to pay, and subse(|uent tender of 
payment by his representatives, continued the policy in force. 

The provision in such policy, that the member might be relieved from the 
effect of forfeiture for non>payment of an assessment on giving a ^* valid" 
excuse to the officers of the association, does not vest in the officers the 
exclusive right to determine the Talidity of an excuse. Their determin- 
ation is reviewable in the courts. 

In such case, the legal right of the member to reinstatement does not cease 
with his death, but passes to the beneficiary under the policy. Affirming 
47 Hun., 338. Dennis vb. Mass, Ben. Ass'n^ t5ll. 

14. Refusal op Certificate Justified Suit. — Where the proper officer of a ben- 
evolent society willfully refuses to certify to the sickness of a member, 
where such certificate is necessary before he can secure the required con- 
sideration of his claim, the member is entitled to bring suit, and it 
cannot be alleged that he has failed to exhaust the remedies within the 
order before doing so. Supreme Sitting vs. Stein, 20. 

15. Refusal to Assess— Measube of Damages— Cause op Death. — When a mut- 
ual benefit life insurance association, incorporated under the laws of this 
state, and dependent upon securing such amounts as may be re- 
quired to meet and liquidate death claims through assessments upon its 
members, refuses to make an assessment in a proper case, the remedy is 
by an action for a breach of contract. 

Unless the defendant association alleges in its an.swer and on trial establishes 
that the amount should be less, because all members do not respond to 
assessments, the measure of damages in such cases is the amount assess- 
able upon all insured. 

In an action to recover the amount claimed to be due upon a policy or certi- 
ficate issued by such an association, it answered, by way of defense, that 
the assured had used alcoholic liquors to such an extent, subsequent to 
the issuance of the certificate, as to induce delirium tremens, and that 
such disease was the cause of death. On the trial it offered little or no 
evidence to sustain the allegations, but relied upon two affidavits made 
by physicians hs to the cause of the death, in one of which the cause was 
stated as delirium tremens, in the other as hemorrhage induced by an ex- 
cessive use of intoxicants. These affidavits were made by the physicians 
on blanks fnmlshed by the association, and were forwarded to it by 
plaintiff, with other proofs of the death of the assured Held, That the 
plaintiff beneficiary was neither concluded nor estopped upon the trial by 
the statements of the physicians, and that the issue made by the plead- 
ings as to the real cause of the death was triable as any otner issue of 
fact. Bentz vs. X. W. Aid Jea'n, 142. 

16. When to be Wound up. — Where circumstances render it impossible tor a 
corporation to carry on its business successfully or attain the object on 
which it was formed, it becomes the duty of its agents to voluntarily 



Digitized by 



Google 



Index to Vdume XIX. 1073 

wind up the affairs, and upon their neglect a party in interest may apply 
to an equity court lor distribution of the funds. 

Where each member is entitled to an equal share in the benefits of a common 
fund that principle should be adopted in the distribution. 

Where a benevolent societjr with an endowment fund is prohibited from 
prosecuting business in its own state, it cannot organize a new company 
elsewhere and use such fund to reinsure the members without their con- 
sent. The latter may apply to an equity court to compel a winding up 
and distribution of the mud. Stamm vs, X. W. Mut, Ben. Ass^rij 348. 

17. Who mat bb a Benificiabt. — The articles of association of ''The Odd- 
Fellows Mutual Benefit Society," organized under title 3, c. 34, Gen. 
St. 1878, state that *'the general nature of its business, and its 
general purpose, is the insuring the lives of the members upon 
the plan of paying to the 'representatives' of every deceased mem- 
ber a certain sum, to be assessed upon and received from the other 
members of said association.'^ There being nothing in the statute, 
or elsewhere in the articles of association or by-laws, limiting the bene- 
ficiaries of such insurance to any particular classes of persons, held, that 
the word ** representatives,'' as here used, is to be construed, not in any 
limited or technical sense, but as meaning and inclnding any person 
whom the member may designate, or, if he fail to designate, the person 
whom the by-laws designate, as the person to whom the money shall be 
paid. 

A designation as beneficiary of a person not a member of the family of the 
member is valid. Walter vs. Odd-Fellows Mut Ben. Soc.f 506« 

See AssESSMSNT ; iNSAiaTx ; Pboofs of Loss 1 ; Railboad 4 ; Refobmation 7 ; 

TrrLB9, 

BINDING SLIP. 

Nonox OF Canceulatiom to Bbokeb. ~A binding-slip, specifying the party, the 
property, the amount, the term and the date, tnough not the risk, nor any 
conditions usual to policies, is a present temporary insurance, subject to 
the conditions contained in the ordinary policies, and not a mere agree- 
ment to insure. * 

Where the ordinary policies contain a provision that they may be terminated 
at any time upon notice to the insured or the person procuring the insur- 
ance, and no premium has been paid, a notice to the broker procuring the 
binding-slip to whom the policy is to be delivered, during business hours, 
terminates the insurance eo instant!, and no liability attaches for a loss 
two hours later. lApman vs. Niagara Fire Ins. Co., 985. 

BOILER. 

LiABiiiiTY TO THE PuBuc— 1. The defendant having insured a steam-boiler, 
which was in a building adjacent to the mill ot the plaintiff, and which 
mill had been injured by the bursting of such boiler, and it appearing that 
the defendant had co-operated actively with the owner of the boiler in its 
management, held, that the defendant was responsible for such danger, if 
the same was occasioned by its want of care and skill in such transaction. 

2. In such instances, the owner of the dangerous machine is liable for the im- 
mediate and obvious damage caused by its mismanagement, and all per- 
sons, whether servants or volunteers, who participate in such manage 
ment, are also liable. 

3. There is a public duty, to exercise great care and skill, incumbent on those 
having charge of instruments which, if mismanaged, are highly danger 
ous to the lives and persons of men who happen to be in their neiffhbor- 
hood ; and for the non-performance of such duty a person specially in 
jured thereby is entitled to sue. Van Winkle vs. American Steam Boilt^ 

Co., 952. 

VOL. XIX. -68. 
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BROKER. 

1 Agenct or — Notice to.— Application was made to an agent of defendant by 
a general inBurance agent for a policy for plaintiff, which was delivered 
npon the alleged agreement that it should not be binding until approved 
by the company, which afterwards rejected the risk, and the general agent 
was thereupon notified and requested to return it. The policy provided 
that anv party other than the insured procuring it should be deemed the 
agent of tne insured. The plaintiff denied any Knowledge of the agree- 
ment or rejection until after the loss. 

Held, That if the broker procured the policy for the insured he acted as the 
agent of the insured in respect to it until by lapse of time it would be pre- 
sumed that the risk was accepted, and notice to him would be notice to 
the insured. 

Held^ That if conditionally delivered it did not become binding until the 
condition was fulfilled. Young r«. Newark Fire Ins. Co., 423. 

2. CoNSEiiT TO Othbb Insubance. — When the insured accepts a policy of insur- 

ance procured through a broker, he is presumed to examine and accept the 
conditions with which it is fettered. 

Where the broker forwarded an application containin|[, among other things, 
consent to other insurance, which was modified in the policy and re- 
stricted in amount under penalty of forfeiture, a breach of the condition 
will forfeit the policy. 

A consent to a specified amount does not invalidate a general provision 
against other insurance and permit an amount in excess of that con- 
sented to. 

A mere broker through whom the application is forwarded and the policy re- 
ceived is not an agent of the company whose knowledge is a waiver of 
the policy provisions. Especially is this the case where the policy pro- 
vides that any other person procuring it should be deemed the agent of 
the insured. Alltn V8. German-American Ins. Co,, 979. 

3. Taxation of Agent.— A city ordinance required a license fee from those 

pursuing among q);her avocations that of ** insurance broker." 
Seldj That a duly authorized local agent of a company is not an insurance 
broker. Bernheimer vs. City of L^ville, 938. 

See Agent 1; Binding Slip. 

BUILDER. 

Insurance in Name of Owneb. — Where a builder contracts with the owner of 
lots to furnish the material, and erect thereon a house, and said builder, 
desiring a contractor's insurance on the building, goes with the owner to 
an insurance agency, and makes application for such insurance, and the 
agents issue a policy in the name of the owner, and insert therein a clause, 
** contractor's insurance for thirty days,'' and the intention is to indemnify 
the contractor against loss by fire for thirty days, and at the expiration of 
that time indemnify the owner against loss by nre on said building for 
three years, ^/(2, that such' a policy may be enforced for the benefit of the 
builder. Held^ also, That, to explain and give effect to such a policy, oral 
evidence may be resorted to. Germauia Fire Ins. Co. vs. Thompson, SSi. 

CANCELLATION. 

1. Authority of Agent.— An agent to procure insurance has no power to con- 
sent to cancellation after the delivery of the policy to his principal. 

Where the party procuring the insurance is the agent of the company, a pro- 
vision that the insurance may be cancelled at any time npon giving notice 
to the party procuring it does not apply. 
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Where the agent assumed to cancel policies which he had procured for the 
insured, who was an ignorant woman, and to substitute others without 
her knowledge, and her attorneys were led to believe by the agent that 
the cancellations were legal, whereas the substituted policies had, unknown 
to the insured, been procured on the representation that there was no 
other insurance, there was no ratification of the agent's acts in a subse- 
quent suit on the substituted policies and no abandonment of plaintiff's 
rignts under the original policies. Niagara Fire Ins. Co. vs. Rad^n^ 1015. 

2. Evidence op Aoknt's Commission. —The policy provides that it might be 

canceled by the insured upon payment to the company of the customary 

short rates and the expenses of writing the risk. 
Held, That the agent's commission is part of such expenses, which may be 

explained by oral testimony. 
Held, That the customary short rates do not include the expenses. Statt Ins. 

Co. vs. Homer, 837. 

3. Non-payment of Premium Thbouoh Mistake— Waivee op Pboops. — The 

insured had for three years continued a policy in force by successive re- 
newals, then a new policy was sent with notice that the agent would 
call to collect the premium. When the agent called, the partner of in- 
sured declined to settle in absence of insured, because he Knew nothing 
about the insurance. The company on learning the fact canceled the 
policy a few days later, and on the same day the insured learned of the 
agent's call, but was called away before he could remit. The property 
was burned that night, and the company promptly notified. 
Heldf That the company was liable for the lops, and its denial of liability 
upon notification was a waiver of a provision requiring proofs within a 
stipulated time. Carson vs. German Ins. Co., 626. 

4. Return of Unearned Premium. — Where the policy is surrendered by the in- 

sured, who agrees to wait for the unearned premium, the cancellation 
is complete, though no such premium is refunded or tendered as stipulated 
for in the contract. The stipulati ni may be waived. 
Where the uncontradicted evidence of the agent was that the insured in- 
quired as to the amount of the return premium and made a memorandum 
of it, a finding that the agent did not inform the ins'iredas to the amount 
was against the evidence. Bingham vs. Ins. Co. of N. A., 897. 

5. What is Sufficient.— The agents, acting under instructions, notified the 

insured of their directions to cancel. The insured brought the policy to 
their own place of business to surrender it, but the agents failed to call, 
and it was not surrendered. The insured, however, regarding it as can- 
celed, began negotiation for other insurance. 

Heldf That there was sufficient evidence to justify a finding that the policy 
was canceled. 

Held, That the non-return of the premium under the circumstances did not 
affect the ca.se. Hopkins vs. Pnanix Ins. Co., 90. 

See Binding Slip; Broker 1; Carrier; Evidence 4; Premium Note 6; Rescission; 

Wife's Polict 1, 

CARRIER. 

Interest and Canci^lation in Case of Open Policy.— An open policy was issued 
on merchandise tobeforwardedon the steamer of insured, which the latter 
might agree to insure prior to sailing and prior to known loss, in case of 
loss to be paid to them or order. Plaintiff's goods were shipped on the 
steamer and thA bill of lading stamped '^ insured subject to our open pol- 
icy," exempted the steamaliip o^^rner from most of the losses covered by the 
policy. The |K)licy stipulated that it should not inure to the benefit of a 
carrier, but the carrier was permitted to insure other persons thereunder, 
by entries and notices to the insurer. Losses had been previously paid to 
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other shippers under similar circamstances. Cancellation was soaght as 

to plain tlfrs goods only when it was learned that he had other insurance. 
Beldy That the policy was not intended simply to insure the interest of the 

owner of the steamer, it also covered the ownership of plaintiff. 
Beld, That an aj^ent to procure insurance is not authorized to cancel withont 

consent of his principal. 
In Alabama action on snch policy can be maintained by the party in interest. 
A court will not take judicial notice of the interest rate prevailing in other 

states. Ins, Co. of North America rs. Forcheiniery 997. 

See Railboad 1. 
CHARTER. See Insusable Intebest 1. 
CLASSIFICATION. See Risk 4. 

COINSURANCE. 

Measube of Indemnttt. — The policy covered *' one-thirtieth part of each of 
the above named sums, amounting in the ag&nregate to $3,000. '^ The valae 
of the property so scheduled was |90,000. The total insurance was $60,- 
000 and the loss $51,000. The company contended that it was liable for 
one-thirtieth of the loss only, or $1,700. 

Held, That the policy was not one of co-insurance, that the insured must be 
fully indemiiitied and the conipauy must pay $2,550. 

Heldy That those provisions of a fire insurance policy which favor the insured 
and are best calculated to afford him full indemnity will be moet favora- 
bly regarded by the court III. Mut Ine. Co. vs. Hoffman, 72. 

COMMISSION. See Agent; Cancellation 2. 

CONCEALMENT. See Wabehousemen. 

CONSTRUCTION. See Agent 4; Dividbn3>. 

CONTAINED IN. See Lightning. 

CONTRACT. 

Pbiob Oral AoBEEaiENTs. — When the terms of an agreement have been reduced 
to writing by the parties, it is to be considered as containing all those 
terms. All antecedent and contemporaneous oral agreements are merged 
in the writing. In such case the writing is the sole evidence of the agree- 
ment, unless a mistake or imperfection in the writing is put in issue by 
the pleadings, or when the validity of the agreement is the fact in dish 
pute. Sawyer vs. Eq. Accident Ins. Co., 711. 

See OincEB ; Pbemium Note 6; Vacant 3. 
CONTRACTOR. See Buildeb. 

CONTRIBUTION. 

1. In Case of Schedule.— In the defendant's policy of insurance for $2,000, the 
property insured was set forth in a schedule prepared by the assured, com- 
prising many distinct classes, and opposite each class or division had been 
written (by the assured) specific sums of money, the whole of which 
amounted to $90,000. By tiie terms -of the policy it was to cover ''one 
forty-fifth of the above-named sums, amounting in the aeffregate to $2.- 
uuO." It also provided that the company should not be liabui for a greater 
proportion of the loss than the sum insured by this policy bore to the 



Digitized by 



Google 



Index to Volume XIX. 1077 

whole insnrance. The whole insurance at the time of loss amounted to 
$60,000 ^ Held, that the defendant was liahle for one-thirtieth of the loss 
(that being less than the insnrance) upon each of the specified claims of 
property (the same proportion as this insnrance bears to the whole insur- 
ance), and not merely to one forty-fifth of the loss, as claimed by defend- 
ant. Hoffman vs. Minn. Mut. Fire Ins. Co., 274. 
2. Other Invalid Insuba27CE. -A policy provision that the total contributing 
insurance should be determined ** without reference to the solvency or 
liability bf other insurers" will not include other contracts of supposed 
insurance which ilever acquired any validity, such as a policy secured 
under the mistake that a policy for which it was substituted had been 
canceled. Parks vs. Hartford Fire Ins. Co., 364. 

See Appobtidnment; Co-insubeb. 
CO-OPERATIVE. See Application 5; Benevolent Societt. 

CREDITOR. 

1. Extent op Interest. ~ A creditor can acquire no greater interest in a policy 

on the life of the debtor, by its transfer to him, no matter what the form 
of the instrument, than the sum necessary to pay his debt and premiums 
paid, with interest. Cawthom vs. Perry, 523. 

2. LiABnJTT ON Bond op Indemnity. — Plain tifi^ executed its bond of indemnity 

to the sheriif for the benefit of other execution creditors as well as of de- 
fendants. All the creditors had severally executed to it independent 
obligations to indemnify it for all losses. 

Held, That the defendants were liable for all losses sustained by plaintifis. 

Held, That parol evidence of the intention of the parties was properly ex- 
cluded where there was no ambiguity. 

Held, That the releaseof other judgment creditors by plaintiff did not affect 
the case. Amer. Surety Co. vs. Thurher, 909. 

3. Rights in Wife's Poltct. — The interest of a judgment creditor in the pre- 

miums paid by a husband on a wife's policy in excess of the statutory limit 
may be determined by an equity court, although the policy is not yet due. 
Stokes vs. Amerman, 788. 

See Inbubable Intebbst 4; Subett 2; Title 7. 
CROPS, See Descbiption 1. 

DEATH. 

Effect on Fibe Policy. — A policy stipulating to indemnify the insured, his 
executors, administrators, and assigns is not avoided by the death of the 
insured prior to the loss. 

A forfeitute provision in such policy in case of any change in the title, use of 
occupation, does not refer to a change directly resulting from the death 
of the insured. Richardson^ s Adm'r vs. German Ins. Co., §03. 

DESCRIPTION. 

1. In Case of Cbops.— Two applications for insurance of crops — one upon 40 
acres of barley in the north half of section 28, etc., and one upon 120 
acres of oats in the same half section— were made at the same time, by 
the same person, to defendant ; and two policies thereupon were issued 
by defendant at the same time. In the body of each policy, in print, 
coming after the description of the land, — partly in print and partly in 
writing — was a clause that would limit the number of acres specified to a 
strip next to and along the northerly line of the section, of sufficient 
width to make the specified number of acres. There was no such clause 
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in either application. Reading the two policies together, and giving 
effect to that clause in each, they aasnme to insure 12U acres of oats, 
covering a strip 60 rods wide, along and next to the north line of the 
section, and 40 acres of barley within the strip covered by the oats. 
Meld, That, to determine whether the claose is operative iu either policy, 
the court will read the two applications and the two policies together 
and, as the retention of the clause leads to an unreasonable and absurd 
result, and makes the descriptions inconsistent, it must be rejected from 
each policy. Schreibtr vs. German-Ainericun Hail Ins. Co., 730. 

2. UsB. — A house insured as a residence was also used for the entertainment, 
more or less, of persous, in the absence of any other place, and for keeping 
boarders, of which facts the general and special agents were informed. 

Held, That in the absence of evidence that this increased the loss, the policy 
was not avoided. State Ins. Co., vs. Taylor, 966. 

See Elbv'atob; Liohtnino; Risk 3; Title 3. 

DIVIDEND. 

CoWBTBUcnoN of Reserve Dividend Plan. — Defendant company issued a life 
insurance policy, reciting that it was upon the *^ reserve dividend plan,'' 
and that, if the stipulated premiums were paid for ten vears, the com- 
pany would pay to the designee of the policy it« equitable proporti(>n of 
the ^'reserve dividend fuud." Held, That the meaning of the parties, by 
the use of the terms quoted, must be ascertained by recourse to contem- 

Soraneous insurance literature^ and, it appearing that the only reserve 
ivideud plan known at that time was the one devised and copyrighted 
by W. P. Stewart, and that defendant company had engaged him as 
actuary, secured the right to use his plan, and used his "key" in ex- 
plaining to policy-holders the meaning of the plan, the company's lia- 
bility must be ascertained by the principles of that plan. Fuller rs. Met- 
ropolitan Life Ins, Co., 161. 

DIVORCE. See Benevolent Society 8. 

ELEVATOR. 

Dbbgbiption as to Annex — Knowledge of Aoent — Usage. — A certain grain ele- 
vator was constructed in several parts, but so connected as to be operared 
as one structure, and designated by one common uajie. To distinguish 
the main or principal building from the addition, which was connected 
with it by covered passage-ways, through which the machinery was op- 
erated, it was called the " Main Elevator Building," and the addition 
was known as '^ Annex A.'' Held, that grain in '' Annex A" was included 
in a policy of insurance describing it as being in the elevator under the 
general description or name applied to the entire structure and where 
the several parts were similarly constructed and covered, language used 
describing the elevator ** as a frame, iron-clad, metal-roof building, oc- 
cupied for the storage and handling of grain," held equally applicable 
to the whole or either division of the elevator known by the general de- 
scription, and that if there is doubt or uncertainty as to the meaning of 
the policy it must be resolved in favor of the assured. 

The agent of an insurance company taking a risk under such circumstances is 
presumed to be familiar with the construction of the building and its di- 
visions, manner of use, and description, and it was for him to limit the 
amount of insurance taken on grain therein, as he might deem necessary 
after proper inquiry. 

Where an elevator had been in operation but a short time, the assured are not 
bound by any particular usage or rule of insurance companies in respect 
to risks upon grain therein, unless the evidence shows that notice thereof 
has been brought home to them. Petlit vs. State Ins. Co., 13a 
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ENTIRE OR SEPARABLE CONTRACT. See Ibon Sapb 1 ; Title 6. 
EQUITY. See Bemxyolent Socixtt 16; Reformation. 
ESTOPPEL. See Title 8. 

EVIDENCE. 

1. As TO Proofs of Loss. — The declaration alleged that proofs of loss had been 

forwarded to the company's office at Chicago. The company claimed not 
to have received them. Evidence was offered that proofs had also been 
sent to the company's office at Providence. 
Held, That such evidence was not admissible without an amendment to the 
declaration and a continuance to allow rebuttal evidence regarding their 
non-receipt at Providence if desired. Coryeon vs. Prov-Wash. Ins. Co,j 525. 

2. Inquest. — An inquest is a public record of the county where it is held, and 

as such public record is admissible as evidence in a Judicial proceeding 
tending to prove the facts found to be true on the lace of such record. 
But sucn evidence is not conclusive except against theparties immediately 
concerned and their privies. U. S. Life Ine. Co. ve. Kielgastj 1(»4. 

3. Lettebs, Rbcobds, Mixed Questions. — Letters and correspondence of one 

party to a suit, and comments and opinions concerning them, are inad- 
missible aa evidence. A party may not thus make evidence for itself. 

When the whole matter is a mixed question of law and fact, it should be left 
to the jury under proper instructions from the court. 

The records of an association are at least prima facie evidence in respect to 
the rights of its members, subject to contradiction by proof of fraud, 
mistake, or other matter in rebuttal. Bagley V9. Grand Lodge^ 167. 

4. Or AuTHOMTY TO Cancel — Mobtqaoe as Increase of Risk. — Where the 
question was as to the actual and not the apparent authority of the agent 
to cancel, and the agent had testified that his authority was in writing, 
the writing was the best evidence, and his verbal testimony was prop- 
erly excluded. 

Evidence as to whether a mortgage was regarded by insurance men as an 
increase of risk was properly excluded where it did not appear that the 
witness had any knowledge on that subject. 

The giving of a chattel mortgage is an increase of risk though no right of 
action had accrued. Parker vs, X. B, cf M. Ine. Co., 551. 

5. Of Intemperance, Insanity and Suicide. — Evidence of intemperate habits 

confined to 10 days, where there was confiicting evidence, did not justify 
a finding as a matter of law that the insured was not temperate within 
the contract. 
Where there was evidence of a family taint of insanity and contrary evidence 
of suicide as the result of family trouble, and a desire to provide for the 
family at the expense of the company, the question of voluntary or in- 
voluntary suicide was for the jury. Meacham vs. Mut Ben. Aes^n, 633. 

6. Of Physician as to Sickness. — Notice by a benevolent society that, under 

the plea of general issue, it will claim that tbe certificate was procured 
by false representations to the medical examiner and concealment as to 
health is sufficient to admit evidence of specific disease of insured 

Evidence of the physician that he was the family physician and attended 
professionally, and as to the number and time of his visits, is not privi- 
leged. 

The question of privilege may be raised by the plaintiff in a suit on a benefit 
certificate. 

Statements in proofs of death waive the privilege only so far as they refer to 
the special matter claimed to be privileged. Objections to the evidence 
of a physician must be made before the evidence is admitted. 
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Waiver of a privilege upon the first trial is not a waiver upon a sabsequent 
trial. BreisenmeisUr vs. Supreme Lodge, d69. 

7. Verdict Aqatost. —In an action by an insurance company to recover ba<rk 
money paid for losses upon property destroyed, which it was claimed had 
not been covered by the policy, the testimony on that point beine nearly 
equally divided, and the jury naving found for the defendant, Md, that 
the verdict would not be set aside as being against the weight of evi- 
dence. Nebraska ^' Iowa Ins. Co. vs. Segard, 648. 

See ABiLNDONMENT; Accident 2; Agent 2; Application 3, 5, 9; Appobtionmknt 2; 
Appraisement; Abson; Baebatrt; Cancellation 2, 4; Cbeditos 2; Mobt- 
gage 1,3; Railboad2; Reformation 1; Residenge; Risk 4, Srawobtht; Stir- 
ciDE 2; Titlb 11; Use 3; Watchmen. 

EXPERT. See Agent 2; Babratbt. 

EXPLOSION. 

BuBSTiNG OF BoiLEB.— The policy insured against any loss by fire except when 
caused by explosion of a boiler, but stipulated that the company sbonld 
be exempt among other things from loss caused, "by theft, * * by the 
bursting of boilers, by the collapsing of flues,*' etc. 

Held, That the collapsing of a flue was not the explosion of a boiler. 

Held, That the policy was liable for all loss by fire not caused by the bursting 
of a boiler. Louisville Underwriters vs. Durland, 796. 

See BoiLEB. 

FALL OF BUILDING. See Hubbicane. 
FIDELITY. See CBrj)rroB 2. 

FOREIGN COMPANY. 

1. OuHTKR BY Quo Warbanto. — Corporatious organized under section 3t>30 
of the Revised Statutes, whieh do not comply with the laws reg- 
ulating regular mutual life insurance companies, have no power to 
insue policies guarantying any fixed amount to be paid at the deatii 
of the member, '' except such fixed amount shall be conditioned 
upon the same being realized from the assessments made on mem- 
bers to uieet it;'' an<l those corporations so organized which do com- 
idy with such laws are authorized to issue endowment policies '^ promis- 
ing to pay to members during life any sum of money or thing of value." 
Such Ohio corporations are not permitted to do business in another state 
upon substantially the same basis and limitatious as they are in Ohio, 
when by the laws of such other state they are not permitted to issue such 
endowment policies, nor any policy of insurance so conditioned, nor any 
that does not specify the sum of iiioney to be paid, and unconditionally 
obligate such corporation to pay the amount so specified, to the bene- 
ticiaries of such payment; and corporations organized on the assessment 
plan under the laws of such other state are not entitled to do business in 
this state. 

The business, which corporations of other states organized to insure lives ot 
members on the assessment plan "shall be pornutted to do in this stat-e,'' 
under the provisions of section 3630e., Rev. St., is that contemplated by 
section 3630, which does not include the business of insnrin&r the lives ojf 
members for the benefit of others than their families and heirs. A cor- 
poration of another state organized for insuring lives upon the plan of 
assessments upon its members, without other limitation than that the 
policy-holder shall have an insnrable interest in the life of the member, 
is not embraced within either of said sections. 
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That clause of nection 3630 of the Revifled Statutes which provides that 
'*8uch company or association shall not be subject to the preceding sec- 
tions of this chapter," does not apply to corporations of other states 
organized for insuring the lives of members for the benefit of others than 
their families and heirs. Corporations of that class are not entitled to 
transact nny business of insurance in this state until they procure from 
tbe superintendent of insurance a certificate of authority so to do: nor 
can any person act as agent in this state for such company until a license 
to do so IS procured from the superintendent of insurance, as required by 
section 3604, id. Such licenses continue in force, unless suspended or 
revoked, until the 1st day of April of the year next after the date of their 
issue, and no longer. 

When a foreign corporation, doing business in this state, is exercising its 
franchises in contravention of the laws thereof, it may be ousted there- 
from by procee<lings in quo warranto. State vs. Western Unian Mut. Life 
4' Ace. Ins. Cb., 686. 

2. Propriety A2«d Effect of Quo Warranto.— 1. Quo warranto held to be a 
proper proceeding to try the right of a foreign corporation to carry on its 
corporate business in this state. 

2. The legal propriety and efiectofthe action of officers of the executive 
department of the state may be determined by the courts when the same 
are brought in question in causes requiring judicial action. 

3. The insurance commissioner, in issuing certificates allowing foreign cor- 
porations to do business in this state, acts in a ministerial capacity. His 
determination is not judicial aud final. 

4. In accordance with the policy of our state, and of the interstate law of 
comity, foreign insurance corporations are allowed to carry on business 
in this state. A foreign corporation, which has complied with our laws, 
should not, as measure of retaliation, by force of our retaliatory statute 
(section 269, c 34, Gen. St., 1«78), be excluded from doing business here, 
upon the ground that the laws of the state where such foreign corpora- 
tion was created would exclude corporations of this state from doing 
business there, unless it is clearly apparent that such is the effect of the 
foreign law. The proper efiect of the statutes of New York in this par- 
ticular being considered doubtful, and the manner of their practical 
administration being undisclosed, a judgment of ouster against the 
respondent, a New York corporation, refused. State r«. FideWy ^ Casualty 
Ins. Co., 298. 

See Railroad 3; Taxation 1, 2. 

FORFEITURE. See Phemium Note 4; Vacant 4. 

FRAUD. 

1. In Proofs of Loss. — A was the owner of a stock of general nlierchan- 
dise, and insured the same with the plaintifif in error, with leave 
to make concurrent insurance thereon, so that the aggregate amount 
thereof should not exceed $7,000. Insurance in various companies 
was effected for this amount. Some time afterwards the stock was 
burned, there being a total loss, and notice thereof was duly given. 
The proof tended to show that the amount of goods destroyed ex- 
ceeded S7,000, and that there was no fraud by the insured in any 
matter affecting the risk prior to the loss. In making his proof of 
loss, however, the insured incrensedthe amount of his claim about $1,700 
in excess of the actual loss, and changed the bills of purchase made for 
some time before the loss to conform to the proof thereof. Heldj That, ns 
the rights of the parties were fixed by the contract of the insurance and 
loss, a provision in the policy that "all fraud, or attempt at fraud, by 
false swearing or otherwise, shall forfeit all claim on this company, iin<l 
shall be a complete bar to any recovery for loss under this policy," ns it 
did not affect the risk, was not cause for declaring the policy yoi<1. 
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iDstraotion held to be based on tbe testimony, and properly given. Springfield 
F. 4- M. Ins, Co. r». WinUy 121. 

2. When Policy is Vitiated by. — Where a policy of lire insurance provides 
that ** any fraud, or attempt at fraud, or any false swearing,. on the part 
of the assured,'' shall cause a forfeiture of all claims under the policy, 
a willfully false statement in the proof of loss, after the fire, of some pre- 
tended losses, will completely forfeit the entire policy, even though the 
actual losses, truly stated, exceeded the entire amount of the policy. 
DoUoffv$. Ins. Co8.f 450. 

See AoBNT 4; Insolvency; Ibon Safe 2; Pleading 1; Peoops of Loss 8; Refobm- 

ATION 1. 

GASOLINE. See Use 2. 
GROWING GRAIN. See Descbiption 1. 

HEIRS. 

Title to Inbubance Money. — 1. The administrators of an estate cannot main- 
tain an action to recover money payable upon contract to the heirs of the 
intestate. 
2. A contract in effect for the payment of a specified sum of money to one's 
heirs, less whatever he may have received in his life time, held, to entitle 
the heirs to recover the whole specified sum, the deceased having received 
nothing, although he had become entitled to receive a certain sum in his 
life-time. Bomtish vs. Supreme Sitting, etc., 540. 

HURRICANE. 

Fall of BuiLDiNa. — ^The policy provided that it should not be liable for dam- 
&^6 l>y fi^o (paused by hurricane, nor after fall of building unless caused 
by fire. 

Held, That the burden of proof was on plaintifTto show that the loss occurred 
through a fire insured against, and not by reason of a hurricane or fall of 
building. When the proof tended to show a hurricane as the cause, that 
issue should have been submitted to the jury. 

WTiere such policy is an exhibit, a general denial of liability, the jury should 
be charged to find for the company if the tire was caused by a hurricane, 
even though the pleadings did not specifically so allege. Pelican Fire 
Ins. Co. V8. Troy Co-operative Asa^n, 921. 

INCUMBRANCE. 

1. Incbease of by Sale.— a condition in a policy making it void if any change 

should be made in the title of, incumbrances upon, or use of the insured 
premises, without the company's consent, is broken only by increasing the 
risk, or decreasing the security; whether or not this has been done is a 
question of fact for the jury. This rule applies to a sale of part of the 
lands, or purchase of other land, or any change in the use of the insured 
premises. The testimony in the record showing that part of the lands in- 
cumbered by the existing mortgage had been sold, held, that this created 
an increased incumbrance upon the remainder. The plaintiffs interest in 
other land subsequently purchased by her, not being equivalent to her 
interest in the lands sold, there was a decrease in the security, and a 
motion for a verdict for the defendant should have been grantedr Bussell 
va. Cedar Rapida Ina. Co., 133. 

2. Notice to Agent — Misbepbbsentation.— To the question of the agent 

whether the place was encumbered for |1,000, the insured replied **ves, 
for over $2,000." 
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Heldy That this was not notice to the afs^ent who filled the application, or the 

company, that it was encumbered for over $5,000, and was materially false. 
Eeldf That the misrepresentation was material, and where the application 

was a warranty the policy was avoided. 
The policy stipulated that if the real or personal property or any part of it 

was encumbered, it must be so represented in the application or the entire 

policy and every part of it should be void. 
Heldy That the misrepresentation as to encumbrance of the real estate vitiated 

the policy also as to personal property. Smith vs. Agricultural Ina. Co., 374. 
3. KN0WI.BDOB OF Agbkt. — The agent before procuring the policy was shown 

papers showing the nature and extent of incumbrances. 
Held, That the company was charged with the agent's knowledge, and could 

not set up a provision against incumbrance to invalidate the policy. 

Phcenix Ins. Co. vs. Copelandf 961. 

See MoBTQAOE. 
INDEMNITY. See Cbiditob 2. 

INSANITY. 

As A Sickness.— The constitution and by-laws of a benevolent association pro 
vided that benefits should be paid to members who through sickness or 
other disability were unable to follow their usual business. 

Held, That lunacy is a sickness or disability within the provision. McCuU 
lough vs. Mut. Ben. Ass^iu, 453. 

See Babbatbt. 

INSOLVENCY. 

AssBSSMENTS IN Case OF MisBEPBESENTATioNS BT AoENT. — The solvency of a 
company proposing to insure is a material consideration for the insured, 
and a misrepresentation on that point by the agent, which induces the ap- 
plicant to insure in a worthless company, is a fraud which renders the 
contract voidable. 

In an action in such case for assessments claimed to be due, the uncontra- 
dicted testimony as to the worthlessness of the company would have been 
a proper subject for the jury if requested. But when not asked, and the 
request was made that the jury be charged that the testimony was imma- 
terial, this was a concession of its truthfulness, which leaves no ground 
for complaint that the submission was not made. Nexo Era Life Ass'jt. vs. 
Weigle, 82. 

See AoBHT 10; Abbitbation 1; Assessment 4; BenbvoiiEnt Societt 16; Insur- 
ance CoaonssioNEB. 

INSPECTOR. See Agent 9. 

INSURABLE INTEREST. 

1. In Case of Chabtebeb.— One person charters of another a barge to be 
employed by him in the conveyance of freight in a business trip for 
profit, and has the barge in his custody and possession. He has an in- 
surable interest in the barge, and may insure it in his own name, not 
only for his own protection, hut also for the protection of the owner of 
the barge ; and if his act of so insuring it waa authorized by the owner, 
or is ratified by him, suit may be maintained upon the policy, in case of 
loss, and damages recovered to indemnify the loss of tne owner of the 
barge, not merely the loss of the charterer. Murdoch vs. Franklin Ins. 
Co., 319. 
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2. Of Gbanddauohteb. — The policy was on the life of W., payable to B. in 

cousiderationof the advanced premium paid by B. and her promise to pay 
the farther stipulated premiums. 

Heldf That in an action by B. she will not be permitted to allege that W. was 
her grandfather, and purchased the policy for her when a minor, intend- 
ing that she should be the beneficiary oV appointee. Such allegations 
are inconsistent with the terms of tbe written instrument. 

Held^ That the mere relationship will not give a granddaughter an insurable 
interest in the life of her grandfather, and the complaint must alleffe suck 
an interest iu order to show a cause of action. Barton vs. Conn. Mut. Life 
Ins. Co., 57. 

3. Of HrsBiLND. —Where property was purchased with his own means by the 

husbaud, at his request was conveyed to his wife upon her agreement to 
reconvey at his request, and the husband resided on and used the farm 
for the family support, he had an insurable interest which would support 
a policy in his name. Horsch vs. Dwelling- House Ins. Co., 993. 

4. Of Limited C&editob. — A policy taken out by the insured, and designating 

one having no insurable interest as beneficiary, may be treated as a 
valid policy, and the beneficiary as a trustee for whoever may be entitled 
to the proceeds. Where in such case the interest of the beneficiary as 
a creditor is limited, it matters not how large the sum insured, since 
the balance will go to the parties entitled to it, and so if the insurance 
is directly by tbe creditor for he can collect only the amount of his debt 
and disbursements. Eq. Life Ass*e Soc. vs. Hazlewood, 194. 

5. Of Son-in-Law— Assignee. — A son-in-law has no insurable interest in his 

mother-in-law by reasou of the relationship, nor does he acquire an in- 
terest as creditor because she is dependent on him for support. 
The assignee of such a policy can claim only the amount expended for fees 
and expenses, aud if he has collected the proceeds must account for the 
balance to the representatives of the insured. Stanbaugh vs. Blake, 473. 

6. Undbb Contract of Sale.— On the 12th day of April, 188 i, M. executes 

to I. a deed of conveyance for certain lots of land in Greenville, 
Wirt County, W. Va.,' in consideration of $600, $200 of which is 
paid in cash, and the residue to be paid in one, two, three, and four 
years after date, in payments of $100 each, and the vendor's lien is 
retained to secure tlie payment of said deferred installments. In 

1884, I. insured the house situated on said lots in the North Brit- 
ish &, Mercantile Insurance Company for $500, and the said house was 
destroyed by fire, February 5, 1886. Subsequently an agreement iu writ- 
ing, dated in January, 1885, was entered into between M, and I., whereby 
it was stipulated that I. should remain in possession of said lots until the 
1st day of March, 1886, on the following conditions ; viz.: That she, the 
said I., should take care of said property, keep the taxes paid up to that 
date, and peaceably surrender possession of said property to the said M., 
give up the deed which she then held, and the said M. should give up 
the notes she might then hold against said I., and the whole former trade 
or sale of the property should be recanted ; but If the said I. should meet 
all the payments due to that date, with a probability of meeting the re- 
maining deferred payments, then the original contract to remain in full 
force ; otherwise to be null and void. Upon a biU filed in June, 1886, to 
enforce said vendor's lien against I., she filed said agreement of Januai^, 

1885, with her answer, and relied upon the same as a release of said 
vendor's lien, and a rfescission of the contract to pay the residue of said 
purchase money. Held, that by said agreement of January, 1885, said 
vendor's lien was released, and the contract to pay the residue of said 
purchase money was rescinded. 

That notwithstanding said agreement to rescind said contract of sale, until 
said rescission was consummated by exchange of deed and notes, the de- 
fendant I. still retained an insurable interest in said property on the 5th 
of February, 1886, when said property was destroyed by fire, and ^was 
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entitled to the benefit of said policy of insurance. MacCutcheon r«. 
Ingrahamy 3*2. 

See AasTGNMENT 1 ; Baileb; Benevolent Socibtt4; Cabbieb; Cbeditob 1; Rail- 
BOAD 2; Refobuation 5; Title. 

INSURANCE COMMISSIONER. 

LiABiUTT FOB Damaoes. — In a snit to reeoyer damages from the state treas- 
urer, who was also ex-officio insurance commissioner, and his bondsmen, 
by reason of losses sustained through insolvent companies alleged to have 
been licensed in known violation of the law whicn directed licenses to 
be granted to companies that had complied and of whose soundness he 
was satisfied. 

Heldj That the functions of the commissioner were judicial and no liability 
attached unless his action was corrupt. A charge l^at he knowingly 
violated the law is not equivalent to the charge that he willfully and 
maliciously violated it. 

Heldj That his sureties as treasurer were not liable for his acts as commis- 
sioner, tiiate vs, Thamasy 461. 

INTEMPERANCE- See Evidence 5. 

IRON SAFE. 

L Effect OF Stipulation— Sepabable CoNTBiLOT. — 1. The clause in the policy 
sued upon in this case, binding the assured to keep books and to pre- 
serve them at night in an iron safe, is a warranty, and not a mere repre- 
sentation. 

2. The object of this stipulation is important, to serve as means for the in- 
surance company to investigate for itself the extent of the Iosk, and to 
serve as a check against miud in making application for policy, and 
making up, also, estimate of a loss. 

3. It is not showing a substantial compliance with such a stipulation to es- 
tablish that the assured was in the habit ordinarily of complying, but on 
the occasion of the fire, by forsetfnlness or oversight, neglected this pre- 
caution, which resulted in thel)urning of the books. 

4. Where the blank space upon the form of the policy, instead of being writ- 
ten in with description of the risk, etc., has pasted across it a sheet of 
paper with lower end free, upon which sheet is filled the description, and 
also important stipulations, said sheet is not a mere . attachment, but 
forms a portion of the policy itself. 

5. Where in the same policy are included the building, as also the stock con- 
tained therein, these will be considered as separate risks, and the iron- 
safe clause will not affect the demand for the insured value of the 
building. Landman vs. Hartford Ins. Co. , 572. 

2. Fbaudulent Stipulation. —The company alleged thdt an agreement in the 
application which was also inserted in the policy, that the books should 
be kept in an iron safe, had. been violated. The answer was that the 
stipulation was fraudulently inserted in the application and policy, with- 
out the knowledge or consent of insured. 

Heldy That a finding for the insured would not be disturbed. Liverpool ^ 
London ^ Globe Ins. Co, vs. Morris^ 1037. 

JURY. See Evidence 7; Pbactice2. 

KEEPING. 

1. Enowledosof Agent. — The keeping of gunpowder in quantities usual among 
country merchants is no defense when the agent knew the character of the 
risk and charged an extra premium. Kenton Ins, Co, vs. Downs, 923. 
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2. IN7LA2CABLB OiLs. — The policy provided that if theiasiired should keep or ase, 

without permission endorsed, certain inflammable oils, it should be void ; 

also, that if these or any other inflammable liquidM were stored, used, 

kept, or allowed on the premises, temporarily or permanently, for sale or 

otherwise, except the use of refined coal, kerosene, or other carbon oil for 

lights, if drawn and the lamps filled by daylight only, it should be void. 

A printed slip was attached *' priviled^ed to use kerosene oil for lights, 

lamps to be filled and trimmed by daylight only.'' 
Held, That the slip and policy were not inconsistent, but takdn together peit 
. mitted the use of kerosene or like oil for lighting, if drawn and the lamps 

filled and trimmed by daylight only. 
Held, That a written privilege to keep not exceeding five barrels of oil did 

not dispense with the prescribed precautions in handling it.^ 
Held^ That the case was not affected by provisions regarding a gasometer no 

longer in use. 
Held, That the insured was chargeable with acts of the lessee, and the policy 

was violated if oil were drawn near a lighted lamp by any person acting 

under the authority of the lessee. 
iSTeZd, Then what, they established such violation beyond reasonable doubt, the 

court rightly directed a verdict for the defendant. Gunther ve, Liverpool 

cf London 4" Globe Ins, Co,, 417- 

KEROSENE. See Keefino 2. 

LIGHTNING. 

In Case of Hobbe in Field. — ^The policy on a bam and its contents insured 
specifically horses ^'all contained in" the bam, and provided that it 
** does not cover or insure personal property of any kind while removed 
f^om the particular building herein described, or kept or used in any 
other place or location, unless otherwise specified." A written clause 
covered " loss or damage by lightning whether fire ensues or not." 

Held, That the policy did not cover a horse killed by lightning in a pasture 
fi^ld. Haws vs. St. Paul F, j- M, Ins. Co., 182. 

LIMITATION. 

1. Beoinnina of. — The policy provided that no suit or action against the com- 

pany for loss or damage should be valid unless brought within twelve 
months after the loss or damage occurred. 
Held, That such limitation is lawful and reasonable, that the date of the fire, 
and not the date when the loss waa payable, was the beginning of the 
twelve months, and that the court will not give by construction to the 
plaintiffs what they failed to secure by agreement. Chambers vs. Atlas 
Ins. Co., 18L 

2. CoNSTEUcnoN OF Statute -Second Action — Waiveb. — ^The statute of limita- 

tions does not apply to a policy which stipulates that such action must be 
brought within twelve months after the fire. Nor can such a statute be 
invoked to sustain a second action liot brought within the stipulated 
time, upon failure of the first. 

The issne of it being premature, on which the first action was decided, was 
not raised in the pleadings, but was held back until the trial after the 
expiration of the twelve months, thus, as was alleged, failing to give 
plaintiff an opportunity to discontinue and begin anew in time. 

Held, That this was not a waiver of the limitation. 

The question of sufficiency of proofs, which was raised at the first trial, was 
decided in favor of plaintiff. 

Held, That this would not sustain the construction that limitation began to 
run from the time of such decision, on the ground that this was the time 
when the right of action first accrued. Howard Ins. Co. vs. Hoekin^f, 280. 
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3. Pleading— C0N8IDEIUT10N. — Where the facts npon which the statute of lim- 

itations is predicated do not appear in the petition, bat such plea is in- 
terposed in ^e answer as a de&nse, the time when the statute began to 
run must be deiinitely stated; and the mere allegations that the action is 
barred is not sufficient. 
To sustain a proviso In a contract that an action thereon must be brought - 
within a time much less than the statute of limitations, — as six months, — 
there must be a consideration, unless it was within the contemplation of 
the parties when the contract was entered into; and this rule applies to « 
a policy of insurance. Barnes V9. MoMurtry, 642. 

4. What IS a Waivbb of. -When an insurance company delays settlement of a 

claim in which proofs have been duly furnished, and makes frivolous de- 
mands for books and papers, so as to protract negotiation bevond the date 
of limitation, and thus lulls the insured into securitv and throws him off 
his guard, it becomes a question for the Jury whether the company has 
not waived that clause of its policy which requires suit to be commenced 
within six months after the fire. Bounert v». Pennsylvania Ins. Co.y 79. 

5. When it Begins. — ^The policy provided that no suit should be sustainable 

unless brought within twelve months after the fire ; also, that the loss 
should not be payable until sixty days after the requirements of the policy 
had been completed by the insured. 
ffeldy That the limition begun to run from the expiration of the sixty days. 
Case vs. Sun Ins. Co.y 1050. 

6. When it Begins to Run. — Where a policy of fire insurance provides that 

action thereon must be brought within a specified time after the loss 
occurs, the limitation runs from the date of the fire, although, un<ler other 
provisions of the policy, the cause of action does not accrue until some 
time after the tire. Travelers Ins. Co. vs. California Ins. Co., 636. 

See Action 3; Assessment 1; Mobtgaoe 1; Pboofs of Loss 4, 6, 8; Receiveb. 

MARRIAGE. 

CoMTBAcrrs Insubing Illegal. — A contract issued by au association, agreeing to 
pay a certain sum at the end of two years upon the condition that the 
member should not marry within that time ; or, if he did marry, then to 
pay him an agreed sum per day for the time he remained single after the 
contract was entered into, is contrary to public policy and is void. A 
promise to pay money in consideration 01 not marrying cannot be en- 
forced. Such contracts may be properly classed as wagering contracts 
upon the probabilities of marriage, and are not like insurance on life or 
property. 

An assi^ment of said contract is a speculation. The assignee has no inter- 
est in the marital relations of the assignor ; the contract is void in his 
hands. 

Althongh there was no law authorizing the formation of such a corporation, 
it tfoes not follow that the applicant can recover back the money which 
he paid to it. If there was fraud in the transaction he, being a member, 
and his assignee, were parties to it and cannot take advantage ^of their 
own wrong- doing. Chalfant vs. Pay tony 175. 

MEASURE OF DAMAGES. 

1. Right to and Waives of Abbitbation. — A policy stipulation, to submit the 
amount o£lo88 to arbitration aud that it should be payable only after it 
had been so ascertained, and that such arbitration should be a condition 
precedent to bringing suit, is legal, and will be sustained. 

This right to arbitration extends to total as well as partial losses. 

The company sent an adjuster, who failed to agree with plaintiff as to 
the amount of loss, and the latter thereupon forwarded proofs. The 
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company by letter objected to the amount claimed, and demanded '' an 
estimation under the contract." 

Held, That the silence of the company thereafter was not a waiver of arbitra- 
tion when the plaintiff aluo remained silent. 

Heldf That, where the policy provided that the value should not exceed the 
cost of production, the market or cash value is not the measure ot 
damages. Chippewa Lumber Co, vs. Phodnix Ins. Co. , 535. 

2. What is. — In the case of a building, the measure of damage is not the mar- 
ket value or what it could be sold for, nor the cost of replacement, but 
the damage to the insured under all the circumstances, and the cost of re- 
placement and deterioration are proper subjects of inquiry in reaching a 
conclusion. Stat^ Ins. Co. vs. Taylor, 966. 

See Appobtionment2; Assbssment; Benevolent Sooiett 15; Co-insubeb. 

. MEDICAX. EXAMINER. See Application 3; Evidence 6, 

MILL. S^e Vacant 11. 

MISTAKE. See Reformation. 

MORTGAGE. 

1. Effect of Abson— Waiyeb of Limitation. — The policy was payable to 

mortgagee. The company through its agent refused to pay the policy on 
the ground of arson. But the mortgagee was promised, by a representa- 
tive of the agents, that they would procure some party to buy his mort- 
gage, on account of their business relations with him. 

Held. In an action by the mortgagee that this was not a waiver of the limit- 
ation clause, though the refusal to pay, if known to the mortgagee, was a 
waiver of proofs. 

Held^ That evidence of arson by the insured was admissible as a defense. 
Coryeon vs. Prov-Wash. Ins, Co., 525. 

2. Effect of Subsequent Sale.— The policy insured B. on his house and farm 

buildings and personal property containedtherein. It stipulated that it 
should be void in case of incumbrance, and without consent B. afterwards 
mortgaged in violation of the condition, and then sold the property and 
transferred the policy. The company subsequently assented to the trana* 
fer and sale, but iu ignorance of the mortgage, a loss ensued. 
Held J That there was a new contract between the company and the purchaser, 
and the rights of the latter were not invalidated by the violation of the 
policy condition by B. Continental Ins. Co. vs. Mnnns. 57. 

3. Evidence of Value. —In an action upon a policy of fire insurance, where the 

defense is that all the property destroyed was covered by a mortgage 
which invalidated the policy, aud evidence that the insuredproperty was 
destroyed by fire and of its value is introduced, the objection that it is 
not shown the property destroyed wan not covered by the mortgage can- 
not be raised for tne first time in the supreme court. Dwelling House Ins. 
Co, vs. Butterly, 859. 

4. Tendeb and Demand. — The insurer, having paid the amount of the loss to 

the mortgagee to whom the policy had oeen assigned, took an assign- 
ment of the mortgage. The insured tendered to the insurer the cost of 
the assignment and demanded the satisfaction of the mortgage. 
Heldf That the tender was not ineffectual because accompanied, by a demand 
for satisfaction as a condition. Halpin vs, Phcenix Ins. Co., 2^. 

5. When Mebged in Ownebship. — Where property was insured in the owner's 

name, the loss payable to the mortgagee as its interest should appear, and 
the mortgagee subsequently became the owner of the property, and as- 
signee of the policy, with the consent of the defendant, this operates to 
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extinguish the mortgage, and entitles the plaintiff to recover the whole 
amount due on the policy. A written agreement, not under seal, given 
by the plaintiff, to reconvey the premises to the former owner on payment 
of his indebtedness to the plaintiff, does not affect the plaintiff's title, 
or right to recover o;i the policy. Bidd'ford Savings Bank vs. Dwelling 
House Ins, Co., 171. 

See Evidence 4; Incumbbance; Repormation 1, 3; Tftle. 

MORTGAGEE. See Action 1. 

MUTUAL COMPANY. See Assessment. 

NEGLIGENCE. See Stbandino. 

NOTICE. 

Construction as to. — A provision that the loss shall be payable in a specified 
time alter notice refers to the informal notice, and not to the furnishing 
of formal proofs. Car gill vs. Mei'chant <f Millers* Ins. Co., 876. 

See Action 4; Other Insurance 3; Proofs op Loss lA 

OCCUPANCY. 

Bt Subsequent Purchaser. — A by-law provided that a loss should not be paid 
where the insured had ceased to live in the dwelling for ton days or oc- 
cupy by tenant. 

Held, That knowledge of occupancy by subsequent purchaser before the loss, 
and instructions to furnish proofs, were a waiver of any claim to forfeiture. 
Jerdee vs. Cottage Orove Fire Ass*n, 519. 

OCCUPATION. 

1. Liquor Dealer.— The insured stated in his application, which was a war- 
ranty, that he was a liqiior dealer, had a government license and town 
license, kept no bar, and sold only at wholesale. He kept no bar, but 
sold in various quantities less than five gallons, not to be drunk on the 
premises. 

Held, That as a matter of law the representations were not necessarily untrue 
and a breach of warranty, the question was for the jury. Geo. M. Kenyan 
vs. Mutual Aid Ass'n, lOiO. 
. Spare Conductor. —The insured stated his occupation as "spare conduc- 
tor." The duties, unknown to the accident company insuring, included 
those of a brakeman, in which he was engaged when killed. The policy 
classified employment as '^conductor,'' "brakeman," etc., and a specified 
benefit was allr)wed according to the class. 

Held. That recovery could be had only as a brakeman. Aldrich vs Mere. Mut. 
Accident Ass^n, 846. 

OFFICER. 

Contract as to Salary.— A by-law of the company provided that the officers 
should hold their offices during the pleasure of the directors and until a 
successor was appointed, and should not be removed without a concur- 
rence of a majority of the directors. The plaintiff, an officer, had been 
employed for a number of years at a stipulated annual salary, which had 
^een increased from time to time, and was discharged before the expi- 
ration of the fiscal year. 

Held, That he was chargeable with a knowledge of the by-law, and in the 
abs^nce of any special contract indicating an intention to abridge the 
VOL. XIX.- 69. 
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right of removal, the power to remove at any time must be deemed to 
have been reserved by the contract, and there could be no recovery of 
salary for the unexpired portion of the year. Douglass vs. Merchants* Ins. 
Co., 360. 

OILS. See Kbbpino 2. 

OPEN POLICY. See Cabrikb. 

ORAL CONTRACT. 

Waivbe op Proofs by Agent. — In an action npon an agreement to issue a pol- 
icy \%' here no policy had in fact been issued, the law will presume that 
the policy was of the kind usually issued, and a failure to make proofs 
in compliance with such policy will defeat recovery. 

To establish as waiver of such proofs, evidence of the authority of the agent 
to make such waiver must be shown. 

Where an agent had testified that he had blank policies furnished him, it was 
proper to disclose on cross-examination their character by showing that 
they were of the same form as one made an exhibit. Barre vs. Council 
Bluffs Ins. Co., 258. 

See Contract; Pabol Contract. 

OTHER INSURANCE. 

1. In Case OP Void PoLicr.— There can be no existing insurance unless it is 

valid and in full force and capable of being legally enforced or collected 

in case of the destruction of the property insured. 
When a policy provides that it shall be void in case of any insurance on the 

same property, that policy is inoperative if such prior insurance exists. 
But, if such prior insurance expires, then the inoperative policy immediately 

attaches and becomes operative and existing insurance. 
A policy which is existing insurance cannot be invalidated by that which is 

void and is no insurance. Germania Fire Ins. Co. vs. Klewer, 126. 

2. Void Policy.— The policy provided that it should be void if the insured 

should have or should thereafter make any other insurance whether valid 
or invalid. A policy previously taken out contained a similar provision. 
Held, That the first policy being in effect immediately before the second was 
made, the latter was invalidated by a violation of its condition. Keyser 
vs. Hartford Fire Ins. Co., 212. 

3. Waivbb OP. —First. While parol evidence is admissible to show that by the 

subsequent acts of an insurance company certain conditions as to other 
insurance and notice thereof may be considered as waived, yet, in such 
a case, the proof must be clear, consistent, precise, and sufficient. 
Second. Likewise some notice must be given, and that notice acted upon by 
the company when in full possession of the facts ; otherwise the waiver 
must be considered as not established. Kranz vs. Sootti.'>h Union ^ Na- 
tional Ins. Co., All. 

4. When InvaijID. - A provision avoiding the policy in case of other insurance, 

whether valid or not, is avoided by other insurance under a policy which 
has been invalidated by a transfer of title. Phctnix Ins. Co. vs. Cope- 
land, mi. 

See Appugation 5; Appobtionment 1; Bbokeb 2; Contribution 2; Pbactice 1. 

PAROL CONTRACT. 

Meboeb, AiiLEOATioNS.— The plaintiff' in error, through one A., its local agent 
at N. B., for a sufficient consideration, agreed to insure S. against loss or 
damage by fire upon his hotel building and barn, for the the term of one 
year, from September 17, 1885, and to deliver to S. a policy therefor in 
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the sum of $1,600. On several occasions, between the time of the making 
of the contract and the destruction by fire, A. stated that he had made 
out and executed such policy, and had it in his Hafe. On August 26, 1886, 
the hotel building and bam were totally destroyed by fire. A. was 
present at the fire, and shortly afterwards denied that the property was 
insured in the N. & I. Ins. Co., but was insured in another company, for 
which he was also agent. 'I'hirteen or fourteen days subsequently A. 
handed to one B-, who was acting as attorney for S., a ])oIicy of the N. 
&. 1. Ins. Co. upon the property, executed in due form, but dated to ex- 
])ire fourteen days before the tire and loss occurred. This policy B. 
carried to the general office of the N. &. I. Ins. Co. at O., and presented 
to the secretary of the company, who kept and retained it. In an action 
by 8. against the N. & I. Ins. Co. upon the parol contract to insure and 
issue a policy, heldy that the parol contract was not merged ijn the said 
policy. 
In an actibn against an insurance company for the breach of a parol contract 
to insure, or to issue a policy of insurance, held unnecessary to allege or 
to prove the service upon the company of the proof of the loss within the 
time usually limited by such company for that purpose in its printed 
forms. Nebraska ^' loxca Ins. Co, vs. Seivers, 902. 

See Obal Contbact; Titijb 11. 

PAYMENT. 

Method of. — A notice of assessment prescribed the methods of payment, 
which did not include a check sent by mail. 

Heldf That where this method had been the cnstomary course of dealing 
between the parties, the strict methods prescribed were waived, and 
where such check was mailed within sufficient time to have reached the 
company when due, but was not received, the question of the contract 
having been terminated was for the jury. Kenyon vs. Muttial Aid Asso- 
cia iofiy 1020. 

See Assignment 2. 

PLEADING. 

1. AiiLBOATioNS.— It is Sufficient to allege the entering into a courtract without 

alleging payment of premium on demurrer. 

It is not necessary to allege that the fire was not due to fraud. 

Where the policy stipulated for the receipt of proofs by the company, an alle- 
gation that proofs were rendered is sufficient. 

An allegation of the assignment of a claim sufficiently implies a valid assign- 
ment. Bank of River Falls vs. Genuan- American Ins. Co., 943. 

2. AvERMBNT IN Case OP VACANCY. — Au avcrmcnt that the plaintiff " has per- 

formed each and every act which by the terms of said policy he was re- 
quired to do,*' is a sufficient averment of compliance with a policy condi- 
tion regarding vacancy. Phomix Ins. Co. vs. Golden^ 560. 

3. Defenses— Objections to Pboops.— In an action to enjoin a judgment, upon 

the grounds that the plaintiff has a valid defense to the same, and that 
it was rendered through a breach of duty of his attorney, the facts con- 
stituting the alleged defense must be pleaded, so that it may appear 
that, on a re-examination of the case, the result wauld probably be 
different. 

Objections to proof of loss on a policy of insurance must be specific, and not 
general, as the proof or any part thereof may be waived. 

Upon the pleadings and proof, heldy that the judgment was right. Hartford 
Fire Ins. Co. vs. Meyer, 1038. 

See Assessment 8; Benevolent Society 15; Limitation 3; Pabol Contbact; 

Pboofs of Loss 1, 8. 
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POLICY. 

What is an Acceptance. — Findings of the conrt, that one in whose favor pol- 
icies of insurance had been made out, and to whom they had been sent, 
received the same, and retained them without objection daring the 
period of insurance named in them, construed as a finduig that the poli- 
cies were accepted by hiui. Adams r«. Eidamy 571. 

PRACTICE. 

1. AoBEEMENT OF Agent.— A court may withdraw from the consideration of 

the jury a count alleging an oral agreement of such agent to obtain other 
insurance, where met by a special plea that such agreement was in excess 
of the agent's authority. Garretson r<. Merchants <f- Bankers Ins. Co., 913. 

2. Ikstbuction to Jury— Notice and Pboopsof Loss. — Where questions of fact 
8ubmitte<l to a jury are not fully and substantially answered, the court, 
on application of either party, should iustruct the jury to fully and ex- 
plicitly answer them. 

Where an interrogatory is re<][ue8ted to be submitted to the jury, within the 
issues joined by the pleadings and the evidence introduced, asking for a 
more explicit answer to another interrogatory submitted, it is error for 
the court to refuse to submit it to the jury. 

In an action against a fire Insurance company, where it is provided in the 
policy that in case of loss the insured must notify the company of the 
fire, and also forward to the home office of the company proofs of any 
loss sustained, upon a trial to recover for such loss tne jury should find, 
under proper questions of fact, not only that notice of the fire had been 
given the company, but also that proof of loss had been either made 
or waived. American Central Ins. Co. vs. Hathaway , 464. 

See Rbsoission. 

PREMIUM. 

1. Non-Payment in Case op Death. —Under the law of New York forbidding 

the forfeiture of a policy for non-payment of premium unless notice 
be mailed to the insured, apd the premium be not paid within thirty 
days thereafter, the death of the insured within the thirty days renders 
payment unnecessary before bringing suit. The relations of debtor and 
creditor are established between the parties, and the unpaid premium 
becomes a claim to be deducted from the amount due under the policy. 
Baxter vs. Brooklyn Life Ins. Co., 334. 

2. Payment After Matubtty as an Estoppel. — Where a policy of life insurance 

provides for a forfeiture unless the premiums thereon are paid at matui^ 
ity, but the insurance company has accepted payment of more than 
half of such premiums after maturity, without warning of any pos!<ible 
forfeiture in future, if the last premium be paid within the same time 
after maturity as the majority of the previous ones, the company is es- 
topped from asserting a forfeiture though the insured died before such 
payment. Spoei'i vs. Mat. Life Ins. Co., 92. 

3. Payment to Aoent. — The application and policy both provided that agen s 

could only receive ^'admission fees,'' and that all other payments 
should be made at the home office, unless a receipt firom the company 
was produced. The company's manager for that and other statOv** pub^ 
licly announced that the local agent had authority to receive all pay- 
ments. The insured died shortly after his first payments made to the 
agent, and before the payn ents had been tendered to the company 

Held, That the acknowledgments of an agent made subsequent to the trans- 
action in which he acted cannot be proven against the principal. 

Held, That the announcement of the manager estopped the company from 
setting up the policy provision. 
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Held, That the polloy provision could not \ie regarded as notice to the in- 
snied that tne manager was a mere agent. Hartford lAfe f Annuity Co. 
ve. Bayden*8 Adrn'r^ 735. 

4. Waivbb op Prompt Payment bt Agent. —Before the premium was due, 

insured inquired of the company the amount which would be given 
as a paid-up policy, and was referred to the general agent. When 
the premium became due, it was tendered by a son of insured to 
the general agent with the information that insured had decided to take 
a paid-up policy. The agent said payment of premium was not necessary 
in that case, but urged against the* change and advised the insured to 
further consider the matter and come in again in a week or ten days, that 
it would be all right. Thirteen days later and two days after the death 
of insured, the son paid the premium to the agent, the latter saying, 
" Your father has concluded to continue the policy. Five days previous 
the agent had made a memorandum that time was to be extended thirty 
days to reach a decision. 

Heldy That the default in prompt payment of premium was the fault of the 
agent, to whom the insured had been referred. 

Held^ That the repeated previous acceptance of past due premiums by the 
agent, ratified by the company, justified the insured in referring that he 
had special permission so to act, although his authority to waive prompt 
payments was expressly denied by a policy clause known to the insured. 
fVyman vs. Phatnix Mut. Life Ins. Co. , 439. 

5. Waiveb of Pbovibion as to Payment.— Where the application is part of the 

policy, a provision in the latter requiring payment of annual dues when 

due will he enforced though not in the application. 
Such provision is not waived by failure to send customary notice of the time 

or payment. 
A custom to acce]»t drafts dated ])rior to the day of payment, but received 

subsequent to such date, wili not waive forfeiture for non-payment on the 

date when due. Mandego vs. Mut. Life Ass'n, 660. 

8ee Aqent; Assessment; CAXcEiiLATiON 3, 4, 5 ; Insolvency; Pleading 1; Res- 
cission; Taxation 1; Wife's Policy 1. 

PREMIUM NOTE. 

1. Acceptance of Ovebdub Installments thbough Fbaud not a Waiveb.— A 

note waa given for annual installments of premiums to become due. Two 
installments were paid, and two were defaulted. Afterwards the prop- 
erty burned. Plaintiff sent his agent to an agent of the company to pay 
the two defaulte<l installments. The company's agent asked if there had 
been any loss, and plaintiiTs representative Kaid, ** Not that he knew of," 
whereupon the money was received and remitted to the company and by 
it returned to the plaintiff. 
HeW, That such acceptance of the money was not a waiver of the breach of 
condition, and that an estoppel cannot be based upon an act of the oppo- 
site party induced by his own fraud. Mc Martin vs. ('ont%r,fintal Ins, Co., 191. 

2. Authority OF Agent.— The policy provided that where a promissory note 

or obligation given for tne premium remains past due and unpaid, the 
company shall not be liable. Such a note was past due over eight 
months at the time of the fire. Held, that the company was not lia- 
ble. Held^ that the fact tnat the agent told insured that it was defend- 
ant's custom to notify of the maturity of notes, and that plaintiff would 
be so notified, did not render the company liable. Robinson vs. Conti- 
nental Ins. Co., 283. 

3. Effect of Default. —The charter of a mutual company required notes to 

be deposited in order to membership, payable in such proportions and at 
such times as the directors, agreeably to their act of incorporation, should 
require. The charter provided that assessments should be made as 
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required for loBses, and in ^e of refusal to pay for thirty days after no- 
tice^ the directors might sue for and recover the whole amount of the note. 

Held, That the entire notes became payable on demand after a first default, 
and the statute of limitations beii^an to run from that date. Suit begnn 
in December, 1887, on a default in July 1880, is too late. Lycoming Fire 
Ins. Co. V8» Batchelder et al., 1053. 

4. Effect of Judgment After Loss.— A condition in a policy of insurance 

that, in case any of the representations or statements in the application 
are untrue, the policy shall be null and void, does not make the policy 
absolutely void, but void only at the election of the insurer. 

In. case of election to avoid the policy, it become void in toto, and from the 
beginning, so that the insurer cannot avoid it, and enforce the promise of 
the insured to pay the premium 

After a loss on a policy with that condition, the insurer bronght suit against 
the insured on the premium note, took judgment, and collected it by 
execution. Hdd, That, although thus enforcing payment of the not«, if 
done without notice of the breach of condition, would not be a waiver of 
its right to avoid the policy, yet the retention, after notice of the breach, 
of the money thus collected,* would be a waiver. After learning of the 
breach the insurer could not elect to avoid the policy without returning, 
or offering to return, the money so collected. Schreiher vs. German- Jmer. 
Hail Ins, Co.y 730. 

5. Effect of Judgment After Loss.— The policy provided that it should cease 

and remain void during the time the premium was overdue, and that no 
legal action on the part of the company should be construed as reviving 
it. but the payment of premium should revive it and make it good for the 
balance of the term 
Heldy That a judgment obtained by the company in an action on the not«, 
which was not satisfied uutil after the fire, revived the policy and rendered 
the company liable for the loss. The acceptance of payment acted 
as a waiver of the right to forfeit. Phomix Ins. Co. vs. Tomlinson et al., 1004. 

6. Liability Under Five Year Policy.— The application was for insurance 

for five years, and the policy insured for that term. The first year's 
premium was paid in cash, and an installment note was given for 
the four remaining premiums, which provided that in case of de- 
fault in the payment of any installment the entire amount should 
become due. The application and policy provided that in case of 
such default the company should not be liable until payment had been 
made, when the policy should again attach. The policy also provided 
that it might be canceled by the company, or by the insured, upon the 
payment of the customary short rates. 

Heldj That the policy was not an insurance for one year with the privilege of 
renewal, but a contract for five years. 

Heldj That the continued liability of the insured on the note, while the com- 
pany was relieved from liability on the policy in ca«e of default, was not 
unfair nor unreasonable. 

The code of Dakota, providing for the return of premium in certain cases, 
recites that '^If a peril insured against has existed, and the insurer has 
been liable for any period however short, the insured is not entitled to 
any return of premiums, so far as that particular risk is concerned." 

Heldy That the insurance being: for five years and the risk having attached, 
the insured is not entitled to any reduction on his note. St. Paul F. 4' M. 
Ins. Co. vs. Coleman^ 312. 

7. Misrepresentation as to Title as Defense. — An answer in the application 

that the title was that of '^homestead," was not a representation that the 
applicant had the title in fee, especially where the company knew that the 
title was in the government. 
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The provision in a policy that in case of misrepresentation or concealment it 
shall be void, simply means that the underwriters will no longer be bound 
by the contract if they so elect. 

Conditionn thus avoiding a policy at the election of the company are no de- 
fense to a suit on a ])reniium note, it cannot be claimed that the policy 
was void ab initio and the note therefore without consideration. 

Hdd, That the insured, never having offered to return the policy for cancella- 
tion, or having demanded a return of premium, could not plead its 
rescission as a defense in a suit on the premium note. St Paul F. <f- M. 
Ins. Co. V8. Neidecken, 369. 

8. Recovery on Default. — A fire insurance policy at a gross premium for the 
term of live years, the insured giving two notes fur the premium, con- 
tained a clause that, in case of default to pay any note, the insurance 
should be suspended; and the premium considered as earned, but that, on 
subsequent full payment, the policy should be revived and in force as to 
losses nappening thereafter, ffeld^ that, upon a default to pay a premium 
note, the insurer can recover the amount of it. Minn. Mut. Fire Ins. Ass-n 
vs. Ohhony 431. 

See As-SESSMENT 7. 

PROFIT. See Valuation 1. 
PROOFS OF LOSS. 

1. ALLEfiATioss— OusTEB OF CouETs. — A complaiut under an accident policy, 

which requires that the member should be entitled to receive the benefits 
upon the receipt and approval of siitisfactory proofs, need not allege that 
the proofs were such as satisfied the officers. 
The by-laws of a benevolent association may re(iuire the proofs of loss to be 
submitted to certain officers, and, if the claim is rejected, that an appeal 
shall be taken to certain others, but they cannot stipulate that the final 
decision shall be conclusive and bar the courts. Supreme Council vs. For- 
singer y 1031. 

2. Arbitration as a Waiver.- -In an action on an insurance policy, providing 

for appraisers to be selected to determine the ttmount of damage, whose 
estimate was to be binding only as to the amount of the loss, and that the 
loss should not be due for ninety days after complete proofs and adjust- 
ment of the loss should be ma<le, where the company and the insured have, 
after preliminary proofs have been furniMhe<l, submitted the matter to two 
carpenters to determine the amount of damage, agreeing that the amount 
so fixed £hould be ])aid at once, tliere is evidence fairly tending to show a 
waiver of complete proofs, and the question should be submitted to the 
jurj'. Snowden vs. Kiitanning Ins. Co., H21. 

3. Amount of Deiat — Occupancy. -Where the fire occurred in August, and 

proofs were not furnished until the following December, the delay, unless 
explained, is unreasonable and not a compliance with the policy, and an 
averment of such fact is bad. 
Occupancy as a saloon and dance hall is not occupancy as a hotel. Baker vs. 
German Fire Ins. Co., 802. 

4. Effect OF DEL-iY. —After various clauses stipulating the conditions under 

which the companv should not be liable, the policy provided that proofs 
should be furnished within thirty days; also that the policy should not be 
payable until sixty days after proofs were furnished ; also that no suit 
should be begun until all the requirements were complied with, nor sua- 
tainable unless commenced within six months after the fire. 
Held, That failure to make proof within the thirty days did not forfeit the 
policy or destroy the right of action, but suit could not be brought until 
proofs were furnished. Kenton Ins, Co. rs. Downs, 923. 

5. Examination of Accounts. — The insured left his books at the office of the 

company and had more than once gone there to be examined, and the 
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company had used the proofs of los-s to collect the reinsurance from another 
company. 
Held, That it could not allege that the books and papers were not submitted 
to examination as required. McKee vs. Susquehanna Mut. Ins. Co., 1040. 

6. Limitation.— A policy of insurance provides that proofs of loss shall be fbr- 
nished to the insurance company within thirty days from the date of the 
losby and that all claims under it shall be barred, unless prosecuted within 
six months from the same date, and also provides that the loss shall be 
paid in sixty days after proof of loss. The six-mouths limitation begins 
to run at the close of the sixty days allowed the company for payment, 
not from the actual loss. Murdoch vs. Franklin Ins. Co., 319. 

7 Maoistb^te's Ceetificate — Examination by Maoistbatb— Delay as a Waiver. 
— The policy provided that the certificate of a magistrate or notary public 
nearest to the place of fire and not concerned in the loss should be pro- 
duced if required. The assured furnished a certificate, which was ol)- 
jected to as not meeting the requirements of the policy in respect to the 
location of the magistrate or notary. 

Held, That the certificate of the nearest magistrate, when there were notaries 
materially nearer, was not a sufficient compliance. Wht-re several 
classes of officers are named, the insured may not elect the nearest of one 
class when an officer of another class is materially nearer. 

The policy provided that the insured, if required, should submit to examina- 
tion under oath, and if required should also produce a certificate. 

Heldy That an examination was not a waiver of the right to require a certifi- 
cate, where the insured knew he was required to furnish proofs of loss. 

Held, That a delay of thirty-seven days in requiring a magistrates certificate 
is not a waiver of the right to require such certificate, where there is no 
claim of injury from delay, and there is no reason for submitting the 
question of waiver to a jury. Williams vs. Queen Ins. Co., 26. 

8. Pleading— Waiver OP Limitation. — The affidavit of defense setup fraud- 

ulent proofs and reserved the right to set up other defenses at tlie trial. 
Held, That this was not a Waiver of the right to set up the limitation clans/«^ 
at the trial, nor does the offer to settle the suit at a term when on for 
trial constitute such waiver. National Fire Ins. Co. vs. Brown, 225. 

9. Waiver by Agent.— A general agent, authorized to transact the business in 

the state, may orally waive a policy provision requiring proofs of loss 
within thirty days, though the policy provides that all waivers must be 
indorsed in writing. Phmnvx Ins. Co. vs. Bowdre, 916. 

10. Waiver of. — When a policy of insurance required the assured to make 
certain specific proofs in case of loss, such requirements are conditions to 
be complied with by the assured before he has any legal claim against 
the company for loss; and in such case all the conditions must be sub- 
stantially, if not strictly, complied with, or no recovery can be had. 

The facts examined, and held that the conditions of the policy as to proof of 
loss were not waived, and that there was not sufficient evidence to carry 
that question to the jury. 

A waiver that would preclude the defendant from relying on the terms of the 
policy must be in the nature of an estoppel. The company must, by some 
u«'t of an agent having real or apparent authority, have done or said 
something that induced the plaintiff to do, or forbear to do, something 
whereby he was prejudiced. 

When a failure to comply with the conditions of a policy is due wholly to the 
fault of the insured, the general doctrine seems to be that the policy is 
dead, and cannot be revived by anything short of a new consiaeration, 
or an express waiver on the part of the insurer. If no proofs are served 
in time, and the insurer has done nothing to induce the omission, the 
insured has lost all rights under the policy, and the insurer is not bound 
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to specify its defenses, nor does it waive those not specified. Weidert vs. 
State Ins, Co,y 740. 
11. Waivbb of DBFidENcr.— Where proofs of loss have been furnished to and 
acted upon by the company, though not under the authority of the 
plaintiii, and no objection was made by the company at the time, it 
thereby waives any deficiency of proot and notice. Biddeford Savings 
Bank vs. Dwelling-House Ins. Co., 171. 

See Action 4; Agbnt 12; CanceixationS; Evidence 1; Fbaud 1, 2; Occupancy ^ 
PusADiNQ 1, 3; PitAcncE 2; Rescission; Use 2. 

KAILROAD. 

1. LiABiLiTT FOB CoTTON Loss. —Where a railroad agrees with a compress com 

pany to transport to the company all cotton received at sheds provided 
for that purpose, and permits cotton to be received beyond its ability to 
• transport, until it accumulates in the station and the street adjoining, and 
endangers property, it is liable for loss by fire resulting therefrom, and 
where the amount of such loss has been paid to the owner by the insurer, 
the latter is subrogated to the claim. Afarine Ins. Co. vs. B. B. Co., 379. 

2. LiABiiiiTT FOB Cotton Fibe. — The Compress Company was insured on cotton, 

" their own or held by them in trust," while contained in certain premises, 
but stipulating that the policy should not apply to any cotton covered in 
whole or in part by a marine policy at the time of loss. The insured was 
accustomed to give receipts for the cotton upon delivery for compress, 
which were delivered iu turn to Certain railroads, and the latter, in re- 
tnm, delivered bills of lading stipulating for its transport after com- 
pression. There was an agreement between the Compress Company and 
the railroads that the former should keep the cotton insured for the bene- 
fit of the latter from the time bills of lading were issued, which was 
known to the insurer. 

Held, That the railroads had an insurable interest after the issue of the bills 
of lading, and the cotton was thenceforth held by the Compress Conjpany 
in trust for them, and evidence was admissible of an intention to insure 
for the benefit of the railroads. 

Heldj That a provision in the railroad receipts releasing from liability by fire 
did not prevent recovery where the railroad company paid for the insur- 
ance and the insurer knew the policy was also for the benefit of the rail- 
roads, and such provision did not relieve from liability to fire caused by 
the negligence or themselves or their servants. 

Heldy That the bills of lading simply gave the railroads the right to ultimate 
possession and did not deprive the Compress Company of such actual 
possession as justified insnrance. 

Heldf That the policy words "direct loss or damage by fire," refer to the 
agency of the fire, and not to the nature an<l limitation of the liability of 
the railroad. 

A charge to the jury that its verdict would probably be set aside if the rail- 
road was not found negligent is not open to objection. The judge may 
express his opinion on facts when he thinks it important. 

A deposition that some cotton was covered by marine policies is not admissi- 
ble where the evidence is only heresay and the policies are not attached 
to the deposition. 

Held, That the right of action accrned when the liability of the railroad for 
damages from the fire accrued ; it was not postponed until after those 
damages had been paid. California Ins. Co. vs. Union Compress Co., 385. 

3. LiABnjTY OF— AcnoN in Case of Subbooation by Fobeign Company. — A cot- 

ton compress company agreed with a railroad company that the latter 

• should transport cotton, received at certain sheds of the railroad, to its 

compress, the railroad giving bills of lading for cotton so received to be 

transported after compress. The plaintiff insured certain cotton thus 
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delivered and, alleging that it was destroyed through negligence of the 
railroad, claimed to be subrogated to the right of compensation. 

Held, The insured need not be joined in the action ; which may be brought 
by the insurer in its own name. 

Held, That a city cannot lease a public street for private use. 

Held, That the railroad was liable for damages resulting from a nuisance in 
allowing cotton to accumulate on the street adjacent to its sheds until 
the street was virtually impassable ; and press of business is no excuse. 

Held, Where the contract of insurance was made in another state, it cannot 
be alleged that the insurance company was not authorized to do business 
in the state where the suit was brought. Marine his. Co. vs. St. Louis R. 
R. Co., 695. 

4. Rei^ase op Claim Insubed in Benevolent Socikty.— The widow of an em- 
ploye of the B. &. O. R. Co., after the death of her husband, released any 
claim she might have against the railroad company for causing his death,, 
for tbe purpose of enabling her husband's mother to obtain, from the B. 
& O. Relief Association, payment of an amount of life insurance, which, 
uuder its constitution, was payable only on condition that all persons 
entitled to sue the railroad company for his death should release the rail- 
road company from liability. Held, in a suit by the widow against the 
railroad company, that the release was not invalid as against public pol- 
icy. State V8. B. 4- 0. E. R. Co., 183. 

See Warehouseman. 

RECEIVER. 

AtJTHORiTT TO Insube — Refobmation-*-Limitation. — Property in the control of a 
receiver pending litigation as to its ownership was insured by the receiver 
with the understanding that it should be for himself and successors in 
that capacity, and for the benefit of whom it might concern. The policy 
was made payable simply to the receiver by name. Afterwards another 
receives was substituted before the loss. 

Held, That a receiver may insure for the protection of the property without 
authority from the court, or if the cost of such insurance is subject to the 
approval of tbe court. 

Held, That the company is only concerned as to whether under the terms of 
the contract it is liable for the loss. 

Held, ITiat equity will reform the contract to make it comply with the inten- 
tions of the parties upon a suit by the subsequent receiver. 

Held, That a change in the receivership was not a change in title or posses- 
sion within the meaning of a forfeiture clause in the policy. 

Heldy That assurances by the company through authorized agents that the 
loss would be paid, which delayed action oy the plaintiff, were a waiver 
of the limitation clause. Thompson vs. rhwnix Ins. Co., 481. 

See Assessment 4. 

REFORMATION. 

1. In Interest op Mortgagee when Void as to Insured. — Policy was issued to 
plaintiflEs, who sold the property to Lindner and took a mortgage thereon, 
policy being transferred to L., loss payable to plaintiffs as mortgagees. 
Property burned, and Lindner left the state under accusation of arson 
and the placing of additional insurance. Plaintiffs thereupon brought 
action for reform of policy to inure to their benefit separate n-om and in- 
dependent of the right or interest of Lindner. 

Held, That the U. S. S. C. rule is good that the burden rests on a moving 
party to overcome the strong presumption arising from the terms of a 
written instrument. If the proofs are doubtful and unsatis&ctory, if 
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there is a failure to overcome this presumption by testimony entirely 
plain and convincing beyond reasonable controversy, the writing will be 
held to express correctly the intentions of the parties. A written iustru- 
ment will not be reformed unless the correction asked for expresses the 
understanding of both parties thereto at the time it was executed. 
Plaintiffs in this case have failed to show themselves entitled to a refor- 
mation of the contract. Meiswinkel vs. St. Paul F. <f* M. Ins. Co., 98. 

2. Tontine Estimates. — Where it is sought to reform a written contract, some 

mutual mistake must clearly appear whereby the agreement states more 
or less than wa« intended, or some frand or imposition giving one party 
a conscious advantage over another. 

A memorandum prepared by the company, giving ''estimated results" of in- 
suring by the tontine plan, was presented to the insured at the time the 
policy was solicited. In a suit to compel a reformation of the policy to 
couform with the terms of the memorandum. 

Held, That the estimates were from their nature problematical, and could not 
amount to a misrepresentation. If the insured accepted the policy rely- 
ing upon them, the avenues of inquiry were open to him and there was 
no ground for equitable relief. Avery vs. Equitable Life Ass'e Society, 25(). 

3. In Case of Mobtgaoees — Mebgeb of Title— Demubreb.— The plaintiif. in an 

action at law upon a policy of insurance, after demurrer tiled by the de- 
fendant, is not estopi)ed by such action from proceeding in equity to re- 
form the policy. 

The plaintiffs, who were mortgagees of the insured premises, applied to the 
defendant's agent, who had general authority to contract insurance, to 
insure their interest as mortgagees, which he agreed to do. By mistake 
of law the agent drew the policy so that the owner of the property was 
insured, and not the plaintiffs. Held, That the policy should be reformed 
so as to insure the plaintiffs* interest. The agent having contracted to 
insure their interest, and accepted the consideration, which is still re- 
tained by the company, it cannot avoid liability on the ground that its 
rules forbid the issuing of policies to mortgagees. 

The failure of the owner to redeem the property from the mortgage, thus 
vesting the title in the mortgagees, is an increase of the intere.sts of the 
assured, hence not a breach of the policy. Esch rs. Home Ins, Co., 113. 

4. In Case of Tebm Policy. -The insured applied for additional insurance on 

a five-year mutual policy, t^\6. at the agent's suggestion surreudered it for 
a new "one, which was Hupposed by the insured and by the company to run 
for five years, which was the usual term of the company's policies unless 
otherwiHe requevSted. It was «o entered on the company's books, and 
assessments were made and paid on that assumption. After the loss, an 
examination of the ]>olicy showed that it was for a shorter term, to corres- 
pond with the expiration of the original policy, and had already expired. 
Held, That the contract would be reformed to correspond to the evident 
understanding of the parties. Xoel vs. Pymatamng Ins. Co., 434. 

5. Misdescription of Wife's Property. — Application was made by G. for insur- 

ance on his wife's property, in which he had no interest. The application 
was prepare<l by the agent, who was depended on to prepare the i)roper 
form, anil was signed by G. without reading. * 

Held, That where it appeared that, by a mutual mistake of the parties, the 
policy misdescribed the premises, and was issued in the name of G. instead 
of his wife, equity would reform the contract. 

When refusal to pay is ba.sed solely on the ground that the insured had no in- 
surable interest, proofs of loss are waived. German Fire Ins. Co, vs, 
Gueck, 228. 

6. Mistake as to Title. —An elevator was run in the name of £. but belonged 

to A. The agent agpreed with A. to insure the property for his benefit, 
knowing that he was the owner, but instead a policy was issued by the 
company, insuring £., who had real no interest. 
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Heldy That where the policy was issaed by the company solely upon the rep- 
resentations of the agent, who agreed to insare, and iixed the premium, 
equity will reform the contract to comply with the understandiug. 

Heldy That where a mistake is made as to the proper terms to be used to ex- 
press the intentions of the parties equity will reform the contract. 
Ahrahum V8. North Oerman Ins. Co., 511. 

7 Mistake ov Agent — Rights of Administbatob in Case of BENEvouorr Asbocia.- 
TioN.— The certificate was not made payable. to the administrator. a4S 
intended, through a mutual mistake of the party insured, and the agent 
to whom application was made that it was unnecessary. 

Seldy That equity will reform the writing to make the contract what it was 
intended to be, though the mistake was one of law and not of fact. 

Held, That the company, by accepting the application and issuing the certifi- 
cate, was estopped to deny the authority of the agent. 

Where the declared object of an association is '* to secure to dependent and 
loved ones assistance and relief," the certificate may properly be made 
payable to an administrator. Eastman vs. Prov. Mut. Relief Ais^n, 2bl. 

See Receiyeb. 

REINSURANCE. See Action 1; Benevolent Society 16. 

RELEASE. See Railboad 4. 

REMOVAL. 

Amount in Dispute.— Act Cong., March 3, 1875, $ 5, providing that a cause in 
the circuit court must be dismissed if at any time during its progress the 
court discovers it has no jurisdiction, does not mean that a suit, "properly 
brought, must be dismissed because defendant by admissions or failure 
to deny reduces the amount in dispute to less than the statutory sum. 
Fuller V8. Metrop. Life Ins. Co., 161. 

See Action 2; Vacant 14. 

REPAIRS. 

Extension as an Incbeasb or Risk.— In construing insurance contracts in which 
there is some ambiguity, courts should be guided by the rule that 
where two interpretations equal ly fair may be given, that which 
gives the greater indemnity shall prevail. Under a policy which 
does not forbid repairs per se, but imposes the condition '^ on the 
insured to obtain the written consent of the company before doing 
any act which may increase the risk insured against, courts wili 
not conclude that repairs, though very extensive, and bordering on re- 
construction, operate an increase of risk, but will weigh the decree of care 
used by the insured while making such alterations, and all circumstan- 
ces connected )vith the operation, and decide each case on the particular 
showing therein made. An addition or extension to an insured building 
^ does not of itself operate an increase of the risk. The improvements made 
to the building in connection with the extension may decrease the risk. 
Meyer V8. Queen In a. Co , 45. 

REPRESENTATION. 

1. Answers in Application.— When, in an application for insurance, the appli- 
cant, after answering numerous questions, u.sed these words: ''1 cer- 
tify that the answers made by me," etc , ^* are true, in which there are 
no misrepresentations or suppression of known facts,'' agreeing tliat such 
statements should be a warranty, —Aeld that, the lan^age beinff am- 
biguous, it was to be taken most strongly against the insurer, ana that 
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the insured warranted the statements to be true only to the best of his 
knowledge. Anders vs. Sup, Lodgoj 861. 
2. Waivbk THROUGH Laches. —A delay of thirty or thirty-five days in iuves- 
^igating information iliat theiusured had misrepresented his habits us 
to temperance, where the information called for due diligence ou the 
part of the company, and was treated in the manner usual in such canes, 
did not Justify a nnding that the misrepresentation had been waived. 
Andrewno r«. Life Ase^n^ 668. 

See AcnoN 3; Application; Benevolent Society; Evidence 6; Incumbbance 2; 

Wabbantt. 

RESCISSION. 

In Case op Repayment— Waiver of Proofs— Practice. —The insured accepted 
the repayment of the premium in full settlement of the loss, and surren- 
dered the policy. 

Held, That he must iirst rescind the settlement and offer to return the money 
before a suit will be sustained to recover the amount of loss, though the 
settlement was procured by fraud on the part of the company. 

A retention of the policy by the company, and refusal to settle or adjust the 
loss, is a waiver of proofs. 

It is not necessary that the foreman of the Jury should attach that designa- 
tion to his signature of special findings where it is attached to his 
signature of a general verdict. Norwich Union F. Ins. Society vs. Girton, H80 

See Premittm Note 7. 

RESIDENCE. 

Evidence of.— When it appeared that a party had two furnished houses in 
the same vicinity, and there was a question which was his residence, it 
was not error in the trial court to exclude evidence ou his cross-examin- 
ation tending to show at which place he had the most furhitnre. Such 
fact was too remote to give 'any aid in determining the question. Weidert 
rs. State Ins. Co., 740. 

RISK. 

1. By Adjacent Building. — ^The policy provided that it should be void if the 

hazard was increased without the consent of the company. 
Held, That this did not apply to the increase of hazard in an adjoining prop- 
erty not controlled by the insured. State Ins. Co. vs. Taylor, 966. 

2. Effect op Limitation in Case of Misdescription. — A rule of an insurance 

company, not to take risks above a certain amount on particular property, 
cannot be invoked against an insurer ignorant thereof to defeat his claim 
under a second policy exceeding with the first the limit, though the 
property be in the second policy so described as to apparently be differ- 
ent from the first, when the agent who placed the risks knew the two 
descriptions and that the property was the same. Owen vs. N. O. Ins. 
Co., 670. 

3. Elevator Addition.— A policy on ** elevator building and additions " cov- 

ers an adjoining storage warehouse, two and a half feet distant, attached 
to it by boards, and into which the grain was carried by spouts from the 
elevator. Cargill vs. Millers 4" ^- i^w* Co., 876. 

4. Notice of Increase to Aornt — Evidence of Increase. — ^Notice of change of 

use and security given to an agent having no authority to waive the con- 
ditions of the polioy is not notice to the company ; it is error to admit 
evidence of such notice. 
Persons experienced in insurance may give their opinion as 1 1 whether the 
use of a hay-pres8 in a bam increased the risk or not, but their testimony 
as to the classification of such buildings by insurance companies is not 
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as good evideuce as a book containing such classification. Snch a book, 
containing the rules of the "Iowa Board of Underwriters," offered to 
show the classification of such building, cannot be admitted in evideuce, 
where the only identification shown is that such board or union is an 
organization of insurance men representing the various iusurance compa- 
nies authorized to do business in Jowa. To be received in evidence, it 
must first be shown to be a classification by such union of risks, based 
upon actual observation and experience as to the cause of fires, that is 
received as authority in insurance business. RusBell vs. Cedar Rapids Ins. 
Co., 133. 

See EviDENGB 4; Keeping; Repaibs; Use 3. 
SALARY. See Ofpiceb. 

SEAWORTHY. 

Evn>3NCE — Bill op Ladino. — Where there was considerable testimony that the 
vessel was isea worthy at the time of leaving port, and she sprang aleak 
and sank in fine weather within forty-eight hours afterwards, the question 
of seaworthiness and cause of loss was properly left to the jury. 

An unauthenticated bill of lading is not evidence of the truth of statements 
contained in it. Palmer vs. Great Western Ins. Co.y 263. 

See Babbatby. 

SERVICE. 

On LoGAii Agent— Action. — In a suit to recover for a loss, service was made on 
a recording agent, whose only duty was to write policies and look after 
the company's interests in property insured by him, and who had no con- 
nection with the alleged insurance in controversy. 

Heldj That a mere local agent is not employed in the general management of 
the company's business and is not an agent to receive service under the 
Iowa statute. 

Heldj That a decision below that the service was valid may be reviewed. 

Heldy That an action to vacate a judgment where the judgment was void for 
want of notice may be maintained in any court having jurisdiction. 
Staf^ Ins. Co. vs. Waterhousej 428. 

SICKNESS. See Evidence, 6 ; Insanitt. 

STATUTE. See Benevolent Society 8 ; Valued-Policy Law 2. 

STRANDING. 

Thbough Defective Coicpass. — The loss of an American vessel insured in an 
American company occurred by stranding on one of the great lakes within 
Canadian jurisdiction while running in a fog at a speed forbidden by the 
Canadian statute, and with a defective comnass. Losses occasioned by 
want of ordinary care and skill and throngn unseaworthiness were ex- 
cepted, f. 

Held, That the burden was on the insured to show that the loss was not oc- 
casioned or contributed to by the compass defect or the speed. 

Reld^ That evidence of a custom not to maintain a lookout is inadmissible 
where the statute required it. 

Heldj That the policy was not liable for a loss resulting from a defect in the 
compass whether known or not. Rkihelieu, ^ O. Nav. Co. vs. Boston Marine 
Ins. Co., 769. 

SUBROGATION. See Mobtgage 4 ; Raiuroad 1. 3; Subety2. 
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SUICIDE. 

1. Attempt at. —The contract provided that it should be void if the iosured 

should die in the violation or attempted violation of any criminal law of 
the state. 
Held, That while attempt at suicide is made a crime by the penal code of 
New York, successful suicide is not, and if it were intended to exclude 
suicide from the benetit of the contract, the language should have been 
explicit and clear on that point. Darroxo vs. Family Fund Society^ 554. 

2. Evidence of. —The burden of proof of suicide as a defense is on the com- 

pany. 
Where suicide, whether sane or insane, is excepted from the policy, uncoutra- 
dit'ted evidence of suicide is ground for setting aside a vei^ict against 
the company. Dennis vs. Unvm Mut. Life Ins. Co. ^ 852. 

3. UNsrccEssFuii Attempt. — Under the statute of New York making criminal 

an attempt at suicide, successful suicide is not a crime, and is not a 
violation of a policy provision against violation or attempted violation of 
any criminal law. Darraw rs. family Fund Society f 220. 

See Evidence 5. 

SURETY. 

1. LiABiLmr FOB Agent. — ^Where, under the customs of the business, an agent's 

balances are not considered due until the end of the month, a surety on 
his bond may be liable for defaults on premmms collected during that 
portion of the month which preceded the execution of the bond. 
Where the agent had taken a county warrant in payment, which the company 
declined at first to accept, but afterwards redeemed when it had been 
pledged by the agent, and credited him with the balance realized on it, 
the company is liable for the deficiency. British America Ins. Co. vs. 
Neily 247. 

2. Subrogation to Rights of Cbeditor. — When a creditor receives property 

from a debtor for the payment of a debt for which security has been given, 
it is the duty of the creditor to hold the same impartially for the joint 
benefit of himself and surety. He has no right to dispose of it or appro- 
priate it without the surety's consent. When the creditor intends to look 
to the surety for payment he is compelled to preserve unimpaired all his 
rights against the debtor. If the creditor, therefore, does any act without 
the surety's consent, which impairs his rights of subrogation or the means 
of enforcing his claim against the principal in case he should pay the debt, 
the surety will b© discharged. The right of subrogation to the rights of 
the creditor is an essential part of the contract of suretyship. New Eng- 
land Mut. Life Ins. Co. vs. Randall j 277. 

See Insubancb Commibsioneb. * 

TAXATION. 

1. Of Fobeion Companies in Louisiana. — Under the general revenue laws of 

Louisiana, gross receipts of premiums by insurance companies are not 
made an object of taxation. Under the special law by which the defend- 
ants claim the right W assess foreign insurance companies on gross re- 
ceipts of premiums, no means are provided by which the amount of the 
assessment is to be ascertained, and therefore the law is not operative. 
Ins, Cos. vs. Boards of Assessors^ 569. 

2. Of Foreign Companies — Constitutionalitt of. — 1. The power of taxation 

is derived from and regulated by the state Constitution, and the 
state legislature In exercising such power is bound to conform to 
the Constitution. 2. The Constitution contemplates two kinds of 
taxes, viz : Property tax and license tax. 3. The tax imposed on the 
gross receipts of foreign insurance companies by section 10 of Act No. 
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76 of 1886, is not a license tax, bnt is levied, assessed, and collected as a 
property tax. 4. A tax on gross receipts is not a tax ou the capital or 
capital stock of the corporation ; it is an income tax. 5. Whether or 
not the legislature may constitutionally levy an in( owe tax (which is not 
decided) if it have such power, it would be an indispensable condition of 
its existence that the tax should embrace the income of all, and it conld 
not single out a particular and limited class of persons and re<]uire them 
to pay an income tax while exempting all others. 6 The claim here pre- 
sents a distinct exercise of tbe taxing power, being levied as a tax, as- 
sessed as a tax, and claimed by the tax collector as a tax, in proceedings 
applicable exclnnively to the collection of taxes. 7. Different questions 
would be presented if the act merely required the foreign corporation to 
pay a certain percentage of its premiums to the state as the condition of 
a permissive license to ent'cr and transact businesH in the state. Parker 
vi, X J5. ^ if. Ins. Co., 532. 

TITLE. 

1. Absolute Deed DrvEsxs Inteeest.— A deed absolute in form, and specially 

reciting that the sale was absolute and not conditional, contained an 
agreement that the purchaser would try to sell the property, and provided 
a certain sum was realized he would pay the excess to the grantor. 

Held^ That such an agreement made no charge upon the land and creates no 
insurable interest which would sustain insurance by the grantor. 

Heldy That such an agreemeiit could not be construed as a vendor's lien, which 
is of the nature of a mortgage and for a definite amount. Barlow r«. Tern- 
t^mia Mut. Farmers Fire Ins. Co., 231. 

2. BENEFiciAii OwNBB.— Where the insured are the beneficial owners under a 

purported conveyance in fee simple, and there is a mere naked legal ti- 
tle in an executor as their trustee, their interest is that of an absolute 
fee simple within the meaning of the policy. Phwnit Ins. Co. vs. Botcdre^ 
916. 

3. Clebical Ebbor in Descbiption. — The i>oicy providetl that if the interest 

was any other than a perfect le^al and equitable title, or if the building 
stood upon ground of which the insured had not a perfect title, it should 
be void. By a clerical error the deed conveying the property described 
the premises adjoining instead of those actually intended to be conveyed, 
and was not discovered until after the tire, when it was corrected by a 
quit-claim deed. 
Held, That the insured in eqnity had a right to the legal title, and the policy 
provision was not violated. IHehlman vs. IMv^lling-House lus. Co., 256. 

4. CoNTBACT TO Sell Does NOT FoRFETi. — The poUcy provided that sale, convey- 

ance, or transfer ot the property should render the insurance void. The 
owner executed a written agreement to sell at a future day, and subse- 
quently, and after the fire, executed a warranty deed, but the writings 
between vendor and vendee stipulated that possession would be had not 
before October 1st. The property burned September 23d. 
Ileldy That the plaintiff still retained an insurable interest and the policy was 
not voided by the contract to sell. Kempton vs. State Ins. Co,^ 188. 

5. Effect or Sale with Mortgage Back.— The by-ftiws of a mutual company 

provided that policies might be assigned witii consent of the president 
and secretary upon the payment of a fee and giving an undertaking, and 
the company would not be responsible for loss on property so trans- 
ferred until the assignment was made and undertaking given. 
Heldy That this did not apply where the insured had sold the property bnt 
retained an interest in the shape of a mortgage. Jerdee r«. Cottage Grove 
Fire Jss'n., 519. 

6. Entire ob Skpabable Contract — Conditional Sale.— Where the policy is for 

specific sums on separate items of personal property subject to one risk, 
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it is entire and is avoided under a breach of the stipulation regardiug title 
as respects the principal article insured. 
Where an article was purchased with the stipulation that the title should 
not pass until it was fully paid for, the purchaser was not the absolute 
and unconditional owner until such paymeut had been made. GeiBS t*«. 
Franklin Ins. Co., 805. 

7. Interest of Cbeditob — Rembdt. — R. effected an insurance upon the life of T. 

in his favor for $5,000, in order to secure the payment of a debt of 91f SOO 
together with such assessments and other charges as he might incur in 
connection with the insurance. In a contract between R. and T., re- 
citing these facts, it was stipulated that upon payment of the whole debt 
with interest and such charges, R. would assign the policy, and all of R 's 
interest in the insurance, to T. or his representatives. 

Held, That R. held the policy or proceeds of it simply as collateral security, 
and the administratrix of T. was entitled to recover from R. any excess 
of the proceeds above the debt and expenditures. 

Heldy That a bill in equity was the proper remedy, since the relation of R. to 
T. was one of trust, and an accounting was necessary. Taieum vs. Boss, 287. 

8. KNOwiiEDOB OF AoENT.—The owner insured had given a contract to sell 

upon payment of a specified balance. The agent was fully informed of 
the facts and that it was desired to protect both interests, and stated that 
it would make no difference, that it was not necessary to mention the 
facts. The application, which was a warranty, was filled by the agent 
and represented that tne insured owned in fee and that no other party 
was interested. 
^eZd, In the absence of any restrictions on the agent*s powers, in the applica- 
tion, or within the knowledge of the insured, the company was estopped 
from setting up the mis(statement either to prevent recovery or to limit 
it to the interest of the insured. Crouse vs. Hartford Fire Ins. Co., 343. 

9. Of Benkficiabt Subvivino.— A benefit certificate in favor of two benefic- 

iaries provided that in case of death of either the full amount was to 

go to survivor if living, if not living to the heirs of sai«i member. 
Held, That the shares vest in the beneficiaries upon death of the member, 

and if one dies before payment of the benefit, his share does not go to the 

survivor, but to his own executor. 
Where the by-laws permit a change of beneficiary by the insured, no interest 

vests in the beneficiary during the life of the member. Union MuL Aid 

Ass^n vs. Montgomery y 932. 

10. Pabtnbbship— Demand fob Proofs.— The mere dissolution of a firm does 
not destroy the Joint interest of the partners, and is not a change of the 
title within the policy. 

A demand for additional proofs, pntting the insured to trouble and expense, 
is a waiver of forfeiture on grounds already known before the demand. 
Rohy vs. American Central Ins. Co.. 762. 

11. Tbansfeb in Case of Wife's Interest— Pabol Evidence of Oral Aorbembnt — 
Policy was issued for the benefit of Walton and wife. Subsequently Walton 
transferred to a third person, who on the same day duly conveyed to Mrs. 
Walton. ■ No notice of these transfers was given to defendant and no 
consent, written or otherwise, obtained for the same. Parker, J., Follett, 
Potter, and Vann concurring; held, that the precedent oral agreement 
(wherein Walton wanted his wife's interest covered and the solicitor said 
that that could be accomplished by issuing the policy to Walton and 
wife) could not be regarded as part of the policy or effective as a contraet, 
that such agreement preceding the execution and delivery of the contract 
becomes merited in the policy whose terms cannot be controlled or varied 
by parol evidence. Walton vs. Agricultural Ins. C'«., 147. 

See Assignment 2; Bailer; Death; Hkbs; Incumbbancb ; Insurable Intbbest; 
Mobtgaoe; Otheb Insceancb4; PbemiumNotbT; Receivxb; RzfobmationS, .5,6 

VOU XIX.-70. 
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TONTINE. Uee Refobmation 2. 

TOTAL LOSS. See Abbitration 3; Valukd-Polict Law. 

UNAUTHORIZED INSURANCE. See Agent 10; Fobeion Compaot 1. 

USAGE. See Eleyatob. 

USE. 
. Change in Case of Tenant. — The policy was on stock in premiBes wMch were 
a portion of a building rented by the insured. The lordlord afterwards 
partitioned off and rented another portion which had been unocoopiedy 
witheut notice to the company. The policy provided that it should be 
void in case change in occupancy without notice. 
RM^ That the portion rented not being under the control of the insured, and 
there being no evidence that the insured knew of any increase in the risk, 
the policy was not violated. McKee vs, Susqttshanna Mutual Fire Ins. 
Co., 1040. 

2. Fob Mebcantiuc Pubposes — Oasoline. — Consent to use ^'for any mercantile 

purpose/' is not consent to use as a restaurant. 
Consent by a mere soliciting agent to such use, including that of a gasoline 
stove/ or a demand for proofs of loss at the expense of insured, is not a 
waiver of the prohibition against gasoline. Oarretaon V8. Merchants 4' 
Bankers Ins. Co., 913. 

3. ncBEASE OF DwELXJNG RisE. — The uso by the tenants of a portion o'f 
insured nremises in shaving hoops, for a period of one week, term- 
inating tnree days before the fire, where the premises were insured '^as 
a dwelling-house to be occupied by tenants,'* is not a substantial 
breach of the conditions of a policy making it void if the premises 
should be used in whole or in part for any other purpose than as a 
dwelling-house, or if the risk should be increased witnout the com- 
pany's consent, the jury having found that such use did not materi- 
ally increase tbe risk. It is a question of fact for a jury whether sncb 
use materially increased the risk. The question involves no such special 
knowledge as to render expert testimony admissible. 

The fact that the plaintiff testified as to the value of the building, though 
immaterial, is not ground for reversal, as it affected no substantial ri^t 
of the defendant. Kircker vs. Milwaukee Mechanics Mut. Ins, Co., 205. 

See Descbiption 2; Pboofs or Loss 3; Risk 4. 

VACANT. 
1. Consent of Local Agent. — An insurance against loss by fire was procured 
upon a house in the city of Paola through a local insurance agent, who 
did not sign the policy, and whose name was indorsed thereon only as a 
" solicitor," and who had no authority from his company, except only as 
a *' soliciting agent, to transact busine^ss for said company, having or 
keeping an office or principal place of business at Paola.*' The house was 



thereon, * * * this policy is void." Afterwards the property did become 
vacant, without the'consentof any agent of the company except the local 
agent, who gave his oral consent that it might become and remain va- 
cant for thirty days, or any less time, until the owner could procure a 
tenant ; and after the property became vacant, and while it was thus 
vacant, and within nine days after it became vacant, it was totally de- 
stroyed by fire. Held, That the assured cannot recover, as against the 
company, for the loss. Burlington Ins, Co. vs. Gibbons, 546. 



Digitized by 



Google 



Ind&c to Vduvve XIX. 1107 

2 Efpbct of Role by Company. —The policy provided that, if the baildings 
became vacant without consent indorsed, it Hhould be void. 

Held, That a rule by the company, that vacancy nhunld not be permitted for 
more than thirty days, read by the agent to the insured and represented 
by him to be a part of the contract, did not affect the policy, and was 
properly stricken from the complaint. Rogers vs. Phcenix Ins. Co , 492. 

3. Entibe CoNTRAcr.— A policy insuring in separate sums on two dwellings 

within the same enclosure, about thirty feet apart, for a single gross pre- 
mium, stipulated that it should be void if the premises became vacant 
or unoccupied. One building was vacant and the other occupied at the 
time of the fire, which destroyed both. 
Heldf That the policy was entire and the premises were not vacant within the 
meaning of the policy. The company was liable on the unoccupied house 
as well as on the other. McQneeney r«. Iron Mountain Ins. Co,, 305. 

4. Election to Fortkit — Waived by Aoent. — The provision in a policy that it 

shall become void for vacancy or non-occupation is made for the benefit 
of the insurer, and does not render such policy absolutely void unless the 
company elects to avoid. By failure to elect, a company may waive the 
forfeiture, and the question of waiver may be submitted to the jury. 
II the agent of a company knows of an existing vacancy and makes no ob- 
jection, but receives the premium, it will be a waiver of the condition in 
respect to such existing vacancy, but, if the loss occurs after the expira- 
tion of a reasonable time for iirocuriug an occupant, then there is no lia- 
bility on the part of the company, but both the question of waiver and 
the qnestiou of reasonable lime are for the jurj'. Gerinania Fire Ins. Co. 
vs. Klewer, 126. 

5. In Case of Babn. — Verbal application was made for insurance on a barn, 

and the agent was informed that the farm was rented to a tenant who 
lived on another farm some distance away. He ouly used it to store farm 
products at such times as might be needed. At the time of the fire the 
teuant's lease had expired, nothing was in the barn, and the place was 
beiug looked after by an agent of tpe owner. 
Held, That occupancy in such case meant only such use as is usual in case of 
a tenant not residing on the premises, and it was not error to charge that 
if the premises were subsequently used by the agent of the owner, sub- 
stantially as contemplated by the policy, the premises were not vacant 
within the meaning of the policy. The bam was as much occupied under 
care of the agent as before, during those portions of the year when it was 
not needed for storage. Fritz vs. Home Ins. Co., 270. 

6. In Cask of Dweluno — Where a policy contained an enumeration of par- 

ticulars that should not constitute a waiver of its terms or conditions 
iu an action thereon, it may rely upon the terms of the policy unless pre- 
cluded by fraud, or by such facts as would constitute an estoppel. 

On motion for a nonsuit, the facts examined, and held that the dwelling-house 
insured was not occupied at the time of the loss, within the meaning of 
the policy. 

The application for a policy of insurance provided that, " in case any of said 
property shall be or becom<^ vacant or unoccupied, the said policy shall 
remain suspended, and be of no effect in respect to any of these contin- 
gencies,'' and further provided that if any change shall take place in the 
occupancy of said premises *^* * * without being immediately noti- 
fied, and' its consent thereto obtained in writing, and endorsed hereon, 
and signed by the president or secretary of this company, this policy 
shall, in either event, immediately thereafter be null and void," and fur- 
ther, that ^^ this company shall not be liable for any loss or damage while 
the above-mentioned premises shall be vacant or unoccupied.'' Held, 
that while the premises insured wei-e not occupied the policy was sus- 
pended ; and if the loss occured during said time, there was no liability 
on the policy. For a dwelling-house to be occupied, within the meaning 
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of this policy, it mast be used by human beings as their customary 
place of abode. Weidert va. State Ins, Co.y 740. 

7. In CiusE OF DwzujNO. — In an action on a policy of Are insurance, the ques- 

tion whether the insured building had become vacant and unoccupied 
is one of fact. 
A special finding that the insured building, situated in the rear of one in 
which the owner lived, was occupied permanently b^ him, *^ for washing, 
ironing, cooking, eating, and storage,'' is not inconsistent with a general 
finding that it was occupied as a dwelling-house. Rockford Ins. Co. r«. 
Stang, 928. 

8. In Case or Dwellinos.— The building was described as occupied for dwell- 

ing purposes only. The policy stipulated against vacancy for more than 
thirty days without written consent, and a written clause was inserted 
perndttiug vacancy for thirty days '^without predjndice." The premises 
were known to be vacant when insured,' by the agent, and they so re- 
mained until the fire several months after. * 
Seldj That the policy was avoided by a vacancy of more than thirty days. 
New Market Savings Bank va. Royal Ins. Co.j 437. 

9. In Case or Dwsllino. — ^A policy of fire insurance upon a dwelling-house be- 

comes void when the risk is materially increased by non occupancy with- 
out the consent of the insurer. Lancy vs. Home Ins. Co.y 878. 

10. In Casb or FAcrroRY.— The building was described in the policy as ** Insured 
as a morocco factory.'' No business was carried on for six months previous 
to the fire. Possession had been surrendered by the tenant, all machin- 
ery remained in the building, which was in the hands of an agent for reut, 
who made frequent visits, sometimes to show it to applicants for rental. 
A watchman lived next door. 

Heldj That the building was vacant or unoccupied within the meaning of the 
policy. Halpin vs. Ph4Bnix Ins. Co., 289. 

11. In Case op Machineby.— A ]jolicy on machinery in a morocco factory pro- 
vided that it should be void ** if a building covered by this policy snail 
become vacant or unoccupied, or if a mill or manufactory shall stand idle." 

Heldy That the machinery did not constitute a mill, within the policy. The 
provision referred only to a mill in the sense of a buUding and not to per- 
sonal property contained therein Halpin vs. Ins. Co of N. A., 455. 

12. In Case of Machineby. —A policy on machinery in a morocco factory pro- 
vided that it should be void if the premises should become vacant or un- 
occupied and so remain for more than thirty days. 

Heldy That the vacation of the building by the lessee, after which it was 
locked up and the key put in the hands of a renting agent, who occasion- 
ally visited it, while a man was engaged to watch it who lived in an ad- 
jacent house on the premises, was a vacancy within the policy. Halpin 
vs. Mti»a Fire Ins. Co., 459. 

13. In Case of Rented Pbesobes. — The premises were rented te a tenant, who 
prior to moving in made some repairs, left two or three planes in the 
house, put some hay ^in the stable, and buried a few potatoes in the 
ground. 

Heldj That this was not an occupancy within the policy provision agsinst the 
premises becoming vacant or unoccupied. ContinerM Ins. Co. vs. Kyle, 720. 

14. Renewal of Waiveb. — ^The policy by its conditions was to become void if 
the property became vacant or unoccupied, and so remained without 
knowledge or consent. At the time of renewal the insured informed the 
company that the premises were vacant but would be occupied in two or 
three weeks, and was told that the policy would be of no efiTect unless 
the premises were occupied wheu Dumed. 

Heldf That while this was at the time of renewal a waiver of the conditions 
concerning vacancy for the time being, it was not a continuing waiver, 
and this view is confirmed rather than superseded by the oral agreement. 
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The premises remained uaoccapied until the fire, against the conditions 
of the policy. Hotchkisa V8, Home Ins, Co,y W6. • 

See^ Application 1; Occupancy; Pleading 2; Usb 1. 

VALUATION. 

1. EzoBSBiyB Vebdict. — Where it plainly appears from the eyidenee that the 

presamptive profits added to the invoice values of ^oods would not amount 
to the loss claimed* and this opinion is confirmed by the the testimony of 
plaiutififs witnesses, a verdict for such excessive loss will not be allowed 
to stand. 
But on rehearing, where it appeared that an allowence for freights would 
bring the value of the ^i^oods to the sum claimed, the verdict was sustained. 
Case va, Manufacturera* F. ^- M. Ina. Co., 328. 

2. Thbee-Foubths CiiAUSB. — A policy provision that it shall be subject to the 

three-fourths value clause, standing alone and unexplained, will not be 
judicially determined to mean that in case of loss the property shall not 
be valued at more than three-fourths its actual value in aetermining the 
liability. Parka va. Hartford Fire Ina. Co,y 364. 

See AoENT 2; Application 1. 

VALUED-POLICY LAW. 

1. Construction of.— The act of March 5, 1879, ** to regulate contracts of in- 
surance of buildings and structures," (now section 3643 and 3644 of the 
Revised Statutes) applies to all policies issued since it weut inxo effect, 
insuring any building or structure in this state, against loss or damage 
by fire. The neglect or omission of the agent to make the examination 
of the property and fix its insurable value, as the statute requires, can- 
not prevent its application to a policy issued by the company, or defeat 
or affect the operation of the statute. 

The statute is founded upon considerations of public policy; its purpose beins^ 
to exact diligence ar.d care on the part of insurance companies to avoid 
improper risks and over-insurance, by requiring them to cause their 
agents to make personal examination of the property, a full description 
thereof, and fix its insurable value, as well as to protect the insured 
against unreasonable forfeitures and defenses. The more effectually to 
accomplish thene results, the statute holds the company liable on its 
policy, unless after its issue a change occurs increasing the risk, without 
its consent, or the insured has been guilty of intentional fraud; and in 
case of the total loss of the property bv fire, the measure of the liability 
is fixed at the amount mentioned in the policy, upon which the insurer 
received a premium. The statu t^i cannot be regarded as conferring upon 
the assured a mere personal privilege which may be waived by agreement. 
It moulds the obligation of the contract into conformity with its pro- 
visions, and establishes the rule and measure of the insurer's liability. 

Conditions of the uolicy providing for a different rule or measure of liability, 
being in conflict witli the statute, are without any binding force. Of 
this character are stipulations to the effect that the amount of the loss or 
damage shall be estimated according to the actual value of the property 
at the time of the fire, and not more than it would cost the insurer or in- 
sured to restore the same; and, that no action on the policy shall be com- 
menced until an award of arbitrators, chosen for that purpose, shall be 
obtained. 

Where there has been no intentional fraud on the part of the insured, a con- 
dition or situation of the property at the time of the insurance, which the 
examination the agent is required by the statute to make should have 
reasonably discovered, cannot avail to defeat a recovery on the policy; 
nor, in such case, if the loss be total, it is competent for the insurer to 
prove that the value of the property is less than the amount mentioned in 
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the policy. And statements in the application concerning such condition 
or value are immaterial, and cannot be fraudulent. Queen Int. Co. r«. 
LesliCy 673. 

2. Total Loss— ARBrrRAXioN not a Waiver. — Held^ that the valued-policy law 
of Wisconsin, making the amount insured the value of the property in 
case of total loss, applies to all insurance contracts affecting Wisconsin 
property, though mside in other states with companies of such other static. 

Where all the combustible materials were destroyed and the brick walU were 
useless as walls, so that the identity and specific character of the buildings 
as such were destroyed, there was a total destruction of the property 
within the statute. 

Heldy That a submission to arbitration and an award is not a waiver of the 
valued-policy law, and will not prevent the insured i^m claiming the 
benetitof the law. Seyk vs. MiUera Xationnl Ihs. tb., 52. 

WAIVER. See Action 2; Agent ; Abbitbation 1, 4; Ajbsessmisnt 8 ; Bbokbb 2; 
Cancellation 3; Evidence 6; Limitation 2, 4; Measube of Damaoes 1; Oc- 
cupancy ; Oral Contract ; Other Insxtrance 3; Premixth 4; Psemiuic Note 
1,4; Proofs of Loss; Representation 2; Rescission; Use 2; Vacant 4, 14. 

WAREHOUSEMAN. 

Right of Action— Release op RikiLROiD. —Warehousemen took out warehouse 
policies in their own names, which th«»y assigned to the plaintiffs, own- 
ers of the goods lost. Held, that the latter might sue in their own name 
and recover. 

AVhere insurance companies are not accustomed to discriminate in rates with 
right of subrogation or without it, failure by the insured to mention the 
release of a neighboring railroad from liability for fires caused by its en- 
gines was not the concealment of a material fact in a verbal application. 
Pelzer Mfg. Co. c«. Ins. Cos., 372. 

WARRANTY. See Application; Iron Safe 1; Occupation 1; Representation. 

WATCHMAN. 

Evidence as to. — The policy stipulated that the vessel should be in charge 
of a watchman. Several witnesses testified that a watchman wan in 
charge. Other witnesses also so testified who had previously signed 
statements denying that a watchman was in charge. The evidence was 
not impeached except by the statements. 

Heldj That the latter were admissible to contradict the evidence of tfaoee who 
had signed them, but did not affect the credibility of the others, whoise 
testimony was therefore unimpeached, aud the plaintiff was entitled to a 
charge that the presence of a watchman in charge had been conclusively 
proved. Flyer vs. Gei'man^Amer. Ins. Co.., 903. 

WIFE'S POLICY. 

I. Surrender by Husband. — A policy was taken out by the husband on his life 
for the benefit of his wife, he paying the premiums and retaining pos- 
session of it. Legal notice was sent of a premium coming due, which re- 
mained unpaid, but a few days later while the policy was in force, the 
policy was surrendered and its surrender value paid by check to joint 
order of husband and wife upon a paper purported to be signed by the 
wife requesting such surrender, and discharging the company from lia> 
bility. The paper proved a forgery, and the wife had no knowledge of the 
facts. 

Held, That while the surrender was invalid, the policy waa void for non- 
payment of premium. Schneider vs. United States Life Ins. Co,, 1043. 
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2. SuBBENDEB AND SUBSTITUTION FOB. — 1. A life iDsaTaiice poUcy in wliicli 
a married woman is named as the beneficiary rests a complete ti- 
tle in her separate paraphernal property, which cannot be pledged 
as security for the debts of her husband or of the community. 2. 
Same cannot be converted into separate property of the husband, or 
into a community asset afterward by its surrender to the insurer by the 
insured, and the insurance to the latter by the form of a new policy in 
which another and different beneficiary is named, without the consent of 
the former beneficiary is first legally obtained. 3. In case such substi- 
tuted policy is only intended as a security for a previously existing iu- 
debtedness of the insured to such last named beneficiary, and the recitals 
of this policy clearly indicate that it was issued in the place of a previ- 
ously existing one, the company cannot be held liable therefor, having 
been adjudged liable for the full amount of the surrendered policy. In 
such cases the bar of equitable estoopel does not apply, so as to put upon 
the insurance company a dual obligation. Putnam vs. N, Y. Lif9 Ina, 
Co., 442. 

See Cbeditob 8. 
WIND. See Hubbicanb. 
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